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IN MEMORIAM 


HARVEY M. JOHNSEN 


At the hour of nine o’clock a.m., on the tenth day of 
May, A. D. 1976, the same being the date fixed by the 
Court for hearing the report of the Committee appointed 
to draft resolutions in memory of Harvey M. Johnsen, 
the Court being in session and members of the bar in 
attendance, the Committee makes the following report: 


HonorasLE Harry L. WELCH, ESQ. 


May it please the Court, the Chief Justice and Associ- 
ate Justices of the Supreme Court of Nebraska, mem- 
bers of the Judiciary, and friends of Judge Harvey M. 
Johnsen: 

I wish to acknowledge the presence today of Judges 
of the United States Court of Appeals for the Eighth 
Circuit, Judges Donald R. Ross and Donald P. Lay; 
Judges of the United States District Court, Judges Al- 
bert G. Schatz and Robert V. Denney, Senior District 
Judge, Richard E. Robinson; Judge Samuel P. Caniglia, 
Judge of the District Court for the Fourth District; and 
Judge Herbert A. Ronin of the District Court for the 
Third District; and retired member of this Court, Judge 
Edward F. Carter. 

The Committee appointed by this Honorable Court to 
present a Memorial Session in memory and tribute to 
the late Honorable Harvey M. Johnsen, for several years 
a Justice of this Court and later a Judge and Chief Judge 
of the Circuit Court of Appeals of this District, respect- 
fully tenders this tribute to his person, his character, 
and his long and distinguished public service. 

The record of man’s short stay in this life comes down 
to a few lines, more or less brief according to his attain- 
ments, a few dates in the official records, but a monu- 
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ment in the memory of his friends. The members of 
the bar and bench I shall call upon at this time will 
relate to you these attainments, these memories, these 
accomplishments of a truly great jurist, a truly great 
man, and a truly great friend. 

To the members of this Court, the Bar Association 
offers a Resolution in memory of Judge Johnsen that 
a transcript of these proceedings be included in the of- 


- ficial record of the Court. 


Before calling upon the speakers I must make one 
interesting reference to an opinion of this Court when 
Judge Johnsen was sitting on it. It was in an auto- 
mobile accident case which involved the position of the 
car in question after the accident. There was conflict- 
ing evidence on which side of the road the car stopped. 
Judge Johnsen in his dissenting opinion said, “The ma- 
jority by means of a judicial derrick has moved this 
car from one side of the road to the other.” 

The bench and bar alike share a deep personal loss 
in the death of our friend, Harvey M. Johnsen. 


HoNORABLE ALFRED G. ELLICK, ESQ. 
MAY IT PLEASE THE COURT: 


It is an honor for me to speak on behalf of the Ne- 
braska State Bar Association at this ceremony in mem- 
ory of Judge Harvey M. Johnsen. The Bar of Nebras- 
ka is proud to claim Judge Johnsen as one of its own. 
Harvey Johnsen was born in Hastings, Nebraska, on 
July 16, 1895, but he spent most of his youth in the 
town of Fremont where his brother John still lives. 
He was graduated first in his class from the University 
of Nebraska law school in 1919 and was admitted to 
the Nebraska Bar in that same year. His Ivy Day 
Oration at the University (and it was a distinct honor 
to be selected Ivy Day Orator) set a new record for 
brevity - exactly six minutes. He spent an additional 
year at the University to earn an A. B. degree in logic, 
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philosophy and foreign languages and was also elected 
to Phi Beta Kappa. 

From 1920 to 1931 he practiced law in Omaha with 
the firm of Montgomery, Hall & Young. In 1931 he 
became general counsel for the Federal Land Bank in 
Omaha but left this position in 1934 to head the new 
firm of Johnsen, Gross & Crawford, predecessor to the 
present firm of Gross, Welch, Vinardi, Kaufman & Day. 

Judge Johnsen was both liked and respected by his 
fellow lawyers and never failed to assume his share of 
bar association work. From 1928 to 1936 he was secre- 
tary of the Nebraska State Bar Association and in 1931 
he was president of the Omaha Bar Association. In 
September, 1937, the Supreme Court of Nebraska, by 
court order, created the integrated (or what we now 
call unified) Nebraska State Bar Association. The new 
rules became effective on January 1, 1938. At the an- 
nual meeting of the Association in December, 1937, 
Judge Johnsen was elected president of the Association, 
thus becoming the first president of the unified bar in 
Nebraska. Incidentally, the State Bar dues at that time 
were fixed by court order at $5.00 per year. 

In November, 1938, he was appointed an associate 
justice of this Court by Governor Cochran to fill the 
vacancy created by the death of Judge L. B. Day, but 
he delayed assuming office until his term as president 
of the State Bar Association expired at the end of that 
year. In 1940 he was appointed to the United States 
Court of Appeals for the Eighth Circuit by President 
Roosevelt. His distinguished service and accomplish- 
ments as a member of the Supreme Court of Nebraska 
and as a member of the United States Court of Appeals 
and the Judicial Conference of the United States will 
be commented on by others taking part in this me- 
morial program. He maintained his residence in Omaha 
and retained his active membership in the Nebraska 
State Bar Association until his death. 

Although Judge Johnsen was essentially a reserved 
and private person, he was extremely kind and thought- 
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ful and unfailingly courteous. I well remember how 
pleasant he was to me when I started to practice law 
in the early 1940’s, reminding me that both he and my 
father had been raised in the town of Fremont and 
that they used to reminisce about their early years in 
that city. 

With the death of Judge Johnsen last September the 
Nebraska Bar lost one of its most distinguished mem- 
bers and certainly one of its greatest friends and sup- 
porters. 


May 10, 1976. 


HONORABLE FLAVEL A. WRIGHT, ESQ. 


MAY IT PLEASE THE COURT: 


It is a privilege to be permitted to memorialize the 
great service rendered to the bar of this state and to 
the State of Nebraska and the United States by Harvey 
M. Johnsen. 

His service to the law and to his community as a 
lawyer, as a teacher of law, as a state supreme court 
judge and federal circuit court judge, as a secretary of 
the Nebraska Bar Association and later as its president, 
adviser and elder statesman has been without equal or 
parallel. 

Dedication to the cause of justice was paramount in 
his thinking. His reputation was made as a legal scholar 
and judge and yet he had wider interests which in- 
cluded dedicated service to his fellow lawyers and a 
surprising interest in Satchmo—Louis Armstrong and 
his music. 

His passing has deprived us of one of our stalwarts. 
We must recognize however that we were privileged 
to have him with us for his allotted 4 score years. It 
is for us who remain to take our example from his life 
and dedication and to rededicate ourselves to serve the 
principles for which he stood and under which he served 
us so well. 
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HoNoRABLE KENNETH B. HoLM, ESQ. 
MAY IT PLEASE THE COURT: 


My association with Judge Harvey M. Johnsen had 
a profound effect on my whole life and I hope the Court 
will permit me a very personal recollection of that as- 
sociation. I graduated from high school in 1933—in the 
depths of the great depression—with a great ambition 
to study law but no financial means to do so. I worked 
instead for five years and in the fall of 1938 enrolled 
at the University of Nebraska in prelaw studies. It 
was my great good fortune to be employed then by this 
Court through Judge L. B. Day; it was my misfortune 
and loss that Judge Day died only a few months there- 
after. 

When Judge Johnsen was appointed to this Court 
in 1939 another great and good friend of mine, George 
H. Turner, presented my case to Judge Johnsen: for 
me the employment was the equivalent of my law edu- 
cation. Judge Johnsen did take me as his secretary 
and law clerk, despite all my defects of irregular work- 
ing hours because of class attendance; and, not the least, 
the total inability to be of real assistance to him as a 
law clerk since I had not yet reached the studies of law. 
That association, and my emulation of some of his habits, 
has marked my entire career as a lawyer and I am 
enormously grateful for this wonderful, shy, extra- 
ordinary man. 

Judge Johnsen always arrived very early at his of- 
fice. When I started with him I felt that the very least 
I could do was to be there when he arrived. I pushed 
my arrival time up earlier and earlier—but when I got 
there at six thirty and found him at work, I recognized 
my ambition was not going to be realized. I compro- 
mised and was there by seven—and it was very rare 
that he was not already there. 

I could not detail for this Court the innumerable kind- 
nesses this man showed to me, his sympathetic under- 
standing of my errors, and the unusual lengths that he 
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went to in assuming to himself burdens which should 
have been mine. I can only vouch to this Court that 
my friendship with him, which began then and extended 
the remainder of his lifetime, was cherished and re- 
spected. Judge Harvey M. Johnsen was not only a 
man of great and extraordinary intellectual capacity, 
a lawyer and a judge with few equals, but was as well 
a man of human compassion and sympathy who must 
never be forgotten. 


JuDGE RoBERT VAN PELT. 


When a great man dies 

For years beyond our ken 

The light he leaves behind him lies 
Upon the paths of men 


The truth of these lines as they apply to our de- 
parted friend are well shown by the remarks of those 
who have preceded me. 

I am pleased that they have recalled with a smile 
the man whom we today honor. 

Bruce Catton in his book Waiting for the Morning 
Train after making the point in an early chapter about 
the differences between youth and old age, states: “The 
chief difference is that youth waits for the morning 
limited and age waits for the night train.’ He con- 
cludes his book with these words: 

“Old age, as I said before, is like youth in this 
one respect: it finds one waiting at the railroad 
junction for a train that is never going to come 
back; and whether the arrival and possible desti- 
nation of this train is awaited with the high hopes 
that youth entertains when it waits for its own 
train depends, no doubt, on the individual. 

But you know how it can be, waiting at the junc- 
tion for the night train. You have seen all of the 
sights, and it is a little too dark to see any more even 
if you did miss some, and the waiting room is un- 
comfortable and the time of waiting is dreary, long- 
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drawn, with a wind from the cold north whipping 
curls of fog past the green lamps on the switch 
stands. Finally, far away yet not so far really, the 
train can be heard; the doctor (or station agent) 
hears it first, but finally you hear it yourself and 
you go to the platform to get on. And there is the 
headlight, shining far down the track, glinting off 
the steel rails that, like all parallel lines, will meet 
in infinity, which is after all where this train is 
going. And there by the steps of the sleeping car 
is the Pullman conductor, checking off his list. He 
has your reservation, and he tells you that your 
berth is all ready for you. And then, he adds the 
final assurance as you go down the aisle to the cur- 
tained bed: ‘Pll call you in plenty of time in the 
morning.’ 
. in the morning.” 

Harvey Johnsen was one who had seen all of the 
sights and probably more clearly than many of us had 
heard the rumble of the night train and knew that he 
would soon join its passengers. 

In his years, as has already been noted, he had ac- 
complished much and had national recognition greater 
than as a boy he might reasonably expect. 

Judge Johnsen, while a member of this court, was 
on October 14, 1940 appointed by President Franklin D. 
Roosevelt to the U. S. Court of Appeals for the Eighth 
Circuit and took the oath on November 18, 1940. He 
was the second man to go from this court to the federal 
judiciary. The first was Elmer S. Dundy, first United 
States District Judge in Nebraska and a member of 
the Territorial Supreme Court. 

Judge Johnsen was chief judge from August 6, 1959 
to July 16, 1965 and took senior judge status on August 
1, 1965. His first opinion was filed February 11, 1941. 
His last was filed September 27, 1974, entitled United 
States v. Minkin, 504 F. 2d 350. Records are not kept 
by the Clerk’s office in St. Louis showing the number 
of opinions written by any particular judge in the course 
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of his service. Suffice it to say that he always carried 
his share of the caseload. He was one of three judges 
appointed to hear the appeal of Judge Otto Kerner in 
the Court of Appeals for the Seventh Circuit when the 
judges of that court recused themselves. He was serv- 
ing at the time of his death In Re Cross-Florida Barge 
Canal Litigation, 329 F. Supp. 543, as a district judge, 
having been designated by the Chief Justice of the U. 
S. Supreme Court. 

He first sat with the Court of Appeals in December, 
1940, joining in a per curiam opinion with Judges Gard- 
ner and Woodrough, filed December 26th of that year. 

On February 11, 1941 he filed his first two opinions 
as a member of the Court of Appeals—Yoder v. Nu 
Enamel Corporation, 117 F. 2d 488, and D’Oench, Duhme 
& Co. v. Federal Deposit Ins. Corporation, 117 F. 2d 491. 

Interestingly, in the Yoder case, in affirming Judge 
Munger, he relied, as Judge Munger had done, upon 
an opinion of this court and a statement which it con- 
tained as to Nebraska law which was dicta. It was 
the only expression of the Nebraska Supreme Court on 
the subject. Judge Johnsen stated that whether you 
would depart from this expression of Nebraska law was 
not a proper matter for argument or speculation by the 
Court of Appeals. You did depart from it in November 
of the same year and overruled the case on which he 
‘relied in his first opinion. 

His first dissent was filed February 24, 1941. Judges 
Sanborn and Woodrough were the majority. Judge 
Johnsen’s dissent became the law when in January, 
1942 the U. S. Supreme Court in a unanimous opinion 
reversed the Court of Appeals (314 U. S. 549) and 
adopted the position of Judge Dewey of the District 
Court of Iowa and Judge Johnsen. 

In addition to writing his opinions and to his duties 
as chief judge, he served on the Committee on Support- 
ing personnel of the Judicial Conference of the United 
States, the Special Subcommittee on Geographical Or- 
ganization of the Courts, the Committee to Implement 
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the Criminal Justice Act, and as chairman of the Com- 
mittee on Judicial Statistics and the Special Committee 
on Powers and Responsibilities of Judicial Councils. 

Judge Johnsen was president of the Nebraska State 
Bar Association during the first year of the integrated 
bar. With reference to it he stated: “Anything else 
that comes out of the integrated bar will be the fruits of 
our own will and efforts. Our organization structure 
has been streamlined, but we are still its engineer.” 

In 1945 Judge Johnsen, addressing the Lawyers As- 
sociation of Kansas City, on the subject “This Thing 
Called Judicial Administration”, stated: 

“A free and enlightened people, if I read the facts 
of history correctly, accept and obey the law, pri- 
marily because of the existence of courts, to which 
they are satisfied that they can turn for an im- 
partial administration of justice, if the need arises.” 

This address, given at a time when the Nation was still 
at war, had this expression of hope for the future: 

“J am idealist and philosopher enough to believe 
that those principles and that institution which 
have been capable of solving the problem of the 
struggles between individuals are also capable of 
solving the question of war between nations. Man- 
kind is no different in the mass than in the indi- 
vidual, if its impulses are controlled and directed, 
until they have become settled. The universal hold 
of this thing called judicial administration, where 
impartial courts exist, should sufficiently bespeak 
the hold which it can come to have upon the mind 
of the peoples of the world in national disputes, if 
it is given the opportunity to do so.” 

He closed by stating: 

“It was Voltaire who said, “There is one thing 
stronger than all the armies in the world; and that 
is an idea whose time has come.’ You and I, who 
know the quality, the strength, and the nature of 
the hold, that this thing called judicial administra- 
tion can possess, will hope and pray that its time 
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may have come on the great international horizon.” 

The Honorable Donald Lay, who succeeded Judge 
Johnsen on the U. S. Court of Appeals, in a recent mem- 
orial service at St. Louis spoke of his devotion to the 
judicial system and to the law itself, and then stated: 

“This devotion generates a vision of the courtroom 
as a hallowed temple and the judge presiding over 
it as the priest offering holy unction to the people. 
In no other way can one describe Judge Johnsen’s 
vigilant concern for the integrity a judge must al- 
ways possess. His quest for the just result was 
always encompassed by his recognition of the vital 
need for the appearance and propriety of and fair- 
ness on the part of the judicial officer. He con- 
sidered this individual responsibility to be essential 
if justice was to remain a viable force within our 
judicial process.” 

I cannot close these remarks, already too long, with- 
out making a personal comment. I first met Judge 
Johnsen in the fall of 1919 when I was initiated into 
Phi Delta Phi, of which he was already a member. We 
remained friends until his death. I can see now that 
he was adding to my schooling, and hopefully to my 
judicial stature, when he assigned me to the Southern 
District of Iowa for the greater portion of a year and 
later to the District of Columbia. He encouraged me 
in certain committee assignments which were offered. 
I see now that he was acting as a friend. I am deeply 
indebted to him and, like you, I mourn his passing. 

He was a man of integrity, ability and industry. He 
was a gentleman. What more need be said. 

I close as I began 

When a great man dies 

For years beyond our ken 

The light he leaves behind him lies 
Upon the paths of men. 
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Jupce Hate McCown. 


I did not have the pleasure of meeting Harvey John- 
sen in person until shortly after World War II. My 
first indirect contact with him, however, came some 
years earlier when I returned to Nebraska to continue 
the practice of law. 

Harvey Johnsen had written a dissenting opinion about 
a year before, which was still the subject of frequent 
discussion and comment among the lawyers of Nebras- 
ka. In that opinion, Judge Johnsen, after extensive 
expressions of regret for the necessity of departing from 
his long established practice of not filing a written dis- 
sent when he disagreed with an opinion on its interpre- 
tation of the facts, proceeded with a detailed explana- 
tion of why the facts set out in the majority opinion 
were incorrectly interpreted, and concluded with these 
words: ‘The conclusion that ‘the defendants’ truck was 
driven upon the wrong side of the road * * * and that 
the Ford * * * was upon its own side of the road’ can 
only be reached by using a judicial derrick to move the 
cars from the place where the photographs conclusively 
established them to have been.” From such a quiet, 
gentle, scholarly man this was an unusually forceful 
expression of dissent. It should be noted, however, that 
Judge Edward F. Carter, an outspoken and outstanding 
judge of this court, joined in Judge Johnsen’s dissent. 

My personal friendship with Harvey Johnsen began 
more than 20 years ago and continued until his death, 
through our association in the American Law Institute, 
and in other legal and judicial organizations. Judge 
Johnsen was a true legal scholar, dedicated to the law 
and to the pursuit of excellence. Although unfailingly 
kind and courteous personally, his convictions and legal 
opinions were firm, unwavering and firmly buttressed 
by both logic and authority. Seldom hesitant in reaching 
his conclusions, he was nonetheless penetrating and ex- 
‘haustive in his research. His opinions reflected the qual- 
ity of his work, as well as the quality of his judicial talent. 
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He was a wonderful friend and social companion. 
Although often reserved in public, and invariably reti- 
cent, he maintained broad personal social contacts and 
interests. Always well informed, he was a delightful 
stimulating conversationalist. His humor was broad 
ranging and his wit was sharp. An outstanding, urbane 
gentleman in the true old-fashioned sense of that term, 
he will be sorely missed by all those who knew him. 

His lasting contributions to the development of the 
law will continue to live in the record of his decisions, 
printed in the books of this Court and of the federal 
courts in which he served his later years. The Nation 
and the State of Nebraska properly pay their respects 
on this occasion to a great judge — capable, honest and 
unassuming — who served well and faithfully for these 
many years. His friends and associates in the law pay 
their respects to a quiet, warm and friendly man, who 
was also a great judge. 

Hale McCown. 


CHIEF JUSTICE PauL W. WHITE. 


There is little that I can add to what has already been 
said. It must be said that besides this distinguished 
gathering here this morning, that there is a multitude 
of other lawyers, judges, and citizens in this state and 
in all of our great country, who knew Harvey Johnsen 
and are of the same attitude and disposition that we 
are here this morning. Continuously, for over thirty- 
five years, Harvey Johnsen served the people of this 
state and the United States in a high judicial position. 
~The length of time that he served, the personal and in- 
tellectual qualities that he demonstrated, and his dedi- 
cation to the ideals of a government of law, created in 
him a stature that symbolized the ideals and the tra- 
ditions of a great judge, both in the State of Nebraska, 
and in the Federal judiciary. 

Justice McCown, for the Court, has aptly summar- 
ized the outstanding qualities of Harvey Johnsen as a 
scholar and as a person, and as a judge. I join in them. 
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I was fortunate in having his personal acquaintance, 
friendship, and interest in the latter part of his career. 
Because of his insight, his balance and distinguished 
judgment, and his willingness to share his experience 
and to give responsible advice, I regarded him as a 
father figure when I entered the line of march in the 
judiciary. 

Besides his other traits as a scholar, and as a pro- 
found student of the law, Harvey Johnsen had a keen 
and subtle wit and an ability to express himself pung- 
ently. In one case during his brief career on this 
court, he stated that the testimony presented a problem 
of a medical experiment in judicial credulity and ju- 
dicial speculation as to medical credibility. I also re- 
member, with pleasant recollection, Justice Harvey 
Johnsen’s opinion in State ex rel. Ebke v. Board of 
Educational Lands and Funds affirming this court’s 
holding that required public auction of expired school 
land leases and holding that it did not violate the due 
process rights of the school land lessees. This was nat- 
urally so, because I represented the litigant Ebke. 

I also remember, with pleasant recollection, his con- 
tinued contact and responsible interest in the Nebraska 
legal system and our integrated Bar and his suggestions 
and concern about the quality and efficiency of judicial 
administration in the State of Nebraska. 

Quietly and effectively, he rendered support where 
it counted in the move towards the integration of the 
Bar, the Merit System, and the improvements in our 
judicial system, such as the Pattern Jury Instructions 
and the development of a Uniform Evidence Code. 

Great though Harvey Johnsen’s judicial qualities were, 
all of us here today remember him as a fine, human, 
and humble person. I do not hesitate to say that we 
not only sorely miss him, but we feel his loss is almost 
irreplaceable. Harvey Johnsen was a real physician of 
applied liberty. 

With intellect, dispassionate temperament, and a cour- 
ageous resolution, he spelled out in his record a clear 
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concept of the law and of the judicial power. His Hall- 
mark was the same as Cokes, “that when the case should 
be, he would do that which should be fit for a judge to 
do.” 

The resolutions offered this morning are adopted by 
the Court. The resolutions, together with the statements 
of counsel, will be extended at length on the journal 
and printed in the official reports of this Court. The 
members of his family will be advised of the high re- 
gard of the Bench and the Bar for Judge Harvey John- 
sen, and of the expressions of sympathy made this 
day. Copies of the resolutions and statements of coun- 
sel will be sent to them. The Court stands adjourned. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1976 


FoxLey CaTTLe Company, A NEBRASKA PARTNERSHIP, 
APPELLEE, Vv. BANK OF MEAD, A NEBRASKA BANKING 
"CORPORATION, APPELLANT. 

241 N. W. 2d 495 


Filed April 28, 1976. No. 40227. 


1. Fraud. A person is justified in relying on a representation 
made to him in all cases where the representation is a positive 
statement of fact and where an investigation would be re- 
quired to discover the truth. The fact that plaintiff made in- 
quiries elsewhere which did not disclose the falsity of the 
representations is no defense. The plaintiff is entitled to 
relief if the representations were a material inducement to 
the contract, although he may have made efforts to discover 
the truth thereof and did not rely wholly upon the veracity 
of defendant. 

Where ordinary prudence would prevent deception, an 
action for fraud perpetrated by deception will not lie, but 
this rule has no application where the defects are latent. 

3. Fraud: Brands and Marks. The purpose of section 54-116, R. 
S. Supp., 1969, was to afford protection to the owners of 
brands and not to protect those who make fraudulent misrep- 
resentations. 

4, Interest: Judgments. Where the amount of a claim is liquidated, 
compensation in the form of prejudgment interest is allowed 
as a matter of right. 


Appeal from the District Court for Saunders County: 
Howarp V. Kanourr and Donatp J. Hamitton, Judges. 
Affirmed. 


(1) 
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Joseph Ginsburg of Ginsburg, Rosenberg, Ginsburg 
& Krivosha, for appellant. 


John R. Douglas of Cassem, Tierney, Adams & Gotch, 
for appellee. 


Heard before Spencer, McCown, and Bropkey, JJ., 
and Murpnuy and Coapy, District Judges. 


Coaby, District Judge. 

The plaintiff, Foxley Cattle Company, a partnership 
and cattle feeding operation, sued the defendant, Bank 
of Mead, a banking corporation, on the theory that the 
president of the Bank of Mead made misleading state- 
ments, or misrepresented facts, and plaintiff obtained a 
jury verdict for damages in the sum of $227,850.71. The 
trial judge, after hearing and the taking of evidence, 
awarded prejudgment interest in the sum of $95,808.43. 
We affirm the total judgment of $323,659.14. 

The evidence is summarized in this and the’ following 
five paragraphs. The United States National Bank of 
Omaha, Nebraska, notified the Bank of Mead on Novem- 
ber 30, 1970, that Agri-Land & Beef, Inc., a corporation, 
cattle feeding operation and customer of the Bank of 
Mead, was overdrawn on its checking account in the ap- 
proximate sum of $700,000. The effect thereof was that 
the Bank of Mead owed that amount to the United 
States National Bank. Mr. Schuette, president of the 
Bank of Mead, visited late that evening and on the 
‘morning of December 1, 1970, with Mr. Richter, president 
of Agri-Land & Beef, Inc. Mr. Schuette was told that 
Agri-Land would sell some cattle and he directed Mr. 
Richter to take the check to the United States National 
Bank. 

During the morning of December 1, 1970, Mr. Richter 
went to the offices of plaintiff and met with the partner- 
ship’s chief executive and buyer, Mr. Foxley. On prior 
occasions, Mr. Foxley had purchased cattle from Mr. 
Richter and Mr. Richter had custom fed cattle for Mr. 
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Foxley. On this date, the two entered into an agreement 
wherein plaintiff was to purchase 1,802 head of cattle 
located on the Nygren farm for $326,353.20. A hand- 
written memo was made by Mr. Richter which identified 
the cattle by purchase date, number, weight, and as 
steers. During the negotiations, Mr. Foxley communi- 
cated by telephone with Mr. Holstein who was the presi- 
dent of the South Omaha Production Credit Association. 
The testimony of Mr. Foxley and Mr. Holstein was in 
severe conflict as to whether Mr. Foxley was warned or 
put on notice that there might not be cattle free and 
available for purchase. Sometime during the morning, 
Mr. Foxley had a general discussion about the sale with 
Mr. Vervaecke, one of the owners of cattle also located 
on the Nygren farm. 

About 12:30 o’clock p.m. Mr. Foxley called Mr. 
Holzafpel, plaintiff’s office manager, to join Mr. Foxley 
and Mr. Richter. Mr. Foxley instructed Mr. Holzafpel 
to investigate the matter and to issue a check if every- 
thing was all right. Mr. Holzafpel placed a telephone 
call for Mr. Holstein, did not get him and then called 
Mr. Schuette at the Bank of Mead. Concerning that 
conversation, the testimony of these two witnesses was 
in severe conflict. By Mr. Holzafpel’s account, Mr. 
Schuette suggested that Agri-Land owned cattle located 
on the Nygren farm, that he had been there that morn- 
ing, that he had seen them, that title documents were 
at the United States National Bank, and that the cattle 
were free and clear of liens. By Mr. Schuette’s ac- 
count, Mr. Holzafpel was told that Mr. Schuette had 
driven by the Nygren farm that morning, that he saw 
cattle there, that the bank had no title documents, and 
that the bank had no liens on cattle there. 

That same afternoon, Mr. Holzafpel did speak to 
Mr. Holstein by telephone. Again, these two witnesses 
severely disagreed. The two witnesses did agree that 
Mr. Holstein suggested that they go the next morning 
and count the cattle on the Nygren farm. Neither Mr. 
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Foxley nor Mr. Holzafpel made any additional investiga- 
tion and a check for $326,353.20, drawn on the Omaha 
National Bank and made payable to the “Bank of Mead 
and Agri Land & Beef, Inc.,” was given to Mr. Richter. 

At 4 o’clock p.m., Mr. Schuette arrived at the United 
States National Bank, endorsed the check for the Bank 
of Mead, and the Bank of Mead’s account was credited 
by the United States National Bank. Sometime during 
that afternoon, a vice president of the Omaha National 
Bank called Mr. Holzafpel to ask if the check should be 
honored and was instructed to cash the same. 

The 1,802 head of cattle were never delivered to plain- 
tiff. Plaintiff did recover $98,502.49 from Agri-Land 
which reduced plaintiffs claim for damages to 
$227,850.71. 

The defendant’s argument for reversal consists of four 
general areas: (1) That a rule of an ordinary and pru- 
dent cattle purchaser should apply to these facts and 
which it raised by three proposed instructions not given 
to the jury; (2) that the evidence was insufficient to 
prove that defendant made a material representation; 
(3) that the trial judge should not have awarded prejudg- 
ment interest; and (4) that defendant’s objection to cer- 
tain admission testimony should have been sustained. 
The issues will be discussed in that order. 

A person is justified in relying on a representation 
made to him in all cases where the representation is a 
positive statement of fact and where an investigation 
would be required to discover the truth. The fact that 
plaintiff made inquiries elsewhere which did not disclose 
the falsity of the representations is no defense. The 
plaintiff is entitled to relief if the representations were a 
material inducement to the contract, although he may 
have made efforts to discover the truth thereof and did 
not rely wholly upon the veracity of defendant. Foley 
v. Holtry, 43 Neb. 133, 61 N. W. 120 (1894); Pasko v. 
Trela, 153 Neb. 759, 46 N. W. 2d 139 (1951). It is gener- 
ally held that fraud may be predicated on false repre- 
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sentations although the truth could have been ascertained 
by an examination of public records. Linch v. Carlson, 
156 Neb. 308, 56 N. W. 2d 101 (1952). 

The defendant argues that its proposed instruction No. 
III should have been given by the trial judge. Its pro- 
posed instruction is based on the language of Nathan 
v. McKernan, 170 Neb. 1, 101 N. W. 2d 756 (1960), which 
states: ‘Where one is put upon inquiry, he is charged 
with notice of all of such facts as he would have learned 
by reasonable inquiry. ... A defrauded party must be 
diligent and prudent in his effort to detect the fraud 
and means of knowledge are equivalent to knowledge.” 
We have reviewed that case, and its antecessors, and 
find that such language has been applied to holdings 
on facts establishing theories of waiver or estoppel by 
reason of a statute of limitations and the doctrine of 
laches. Swanson Petroleum Corp. v. Cumberland, 184 
Neb. 323, 167 N. W. 2d 391 (1969), repeats some of that 
language and the facts establish some elements of waiver 
or laches, but the holding is consistent with theories dis- 
cussed in the following paragraphs. We decline to apply 
Nathan v. McKernan, supra, to the facts of this case. 

In regard to defendant’s proposed instruction No. IV, 
it urges us to insist that the jury should have been in- 
structed that “where ordinary prudence would have pre- 
vented a deception an action for fraud perpetrated by 
such deception will not lie.” Similar language has been 
used in numerous opinions published by this court and a 
proper analysis of the fact situations therein will develop 
two separate and distinct propositions. 

Such an instruction may be proper in those cases where 
a person who relies on a misrepresentation does not 
need to make any additional investigation to discover a 
patent defect or the patent truth of the matter. Abbott 
v. Abbott, 188 Neb. 61, 195 N. W. 2d 204 (1972); Swanson 
Petroleum Corp. v. Cumberland, supra; Dyck v. Snygg, 
138 Neb. 121, 292 N. W. 119 (1940); Osborne v. Missouri 
P. Ry. Co., 71 Neb. 180, 98 N. W. 685 (1904). The ordi- 
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nary prudence rule does not apply where the defects are 
latent. Maser v. Lind, 181 Neb. 365, 148 N. W. 2d 831 
(1967); Falkner v. Sacks Bros., 149 Neb. 121, 30 N. W. 
2d 572 (1948). A reading of other opinions concerning 
facts of latent defect will clearly demonstrate that we 
have consistently held that an unknowing person who re- 
lies on a material representation does not need to make 
an investigation, or additional investigation, to discover 
the truth. Mid-States Equipment Co. v. Evans, 191 Neb. 
230, 214 N. W. 2d 496 (1974); Russo v. Williams, 160 Neb. 
5964, 71 N. W. 2d 181 (1955); Linch v. Carlson, supra; 
Pasko v. Trela, supra; Welch v. Reeves, 142 Neb. 171, 
5 N. W. 2d 275 (1942); Foley v. Holtry, supra. 

The trial judge instructed the jury that a person is 
justified in relying upon a representation where an in- 
vestigation would be required to discover the truth. 
The main complaint of the defendant is that this in- 
struction “is but one side of the coin.” It is noted that 
the proposed instruction and the given instruction are 
subject to the same criticism. While we find it possible 
that some judge, some day, may write a more detailed 
instruction, it is our finding that the instruction was 
sufficient for the facts at hand. 

The following facts of record, we think, are uncon- 
tested on the part of defendant: That Mr. Foxley and 
Mr. Holzafpel were told by Mr. Richter that he had 
1,802 head of cattle for sale and located on the Nygren 
farm; that Mr. Foxley was told by Mr. Vervaecke that 
he was sure the cattle were clear; that Mr. Holzafpel 
had a conversation with Mr. Schuette; that Mr. Foxley 
and Mr. Holzafpel were told by Mr. Holstein that there 
might not be enough cattle on the Nygren farm, that 
he had liens on some cattle located there, and that they 
were owned by various persons; and that, in fact, there 
actually were hundreds, if not thousands, of cattle lo- 
cated on the Nygren farm. It would be fair to say that 
a mere trip to the Nygren farm would not have solved 
the problem. The cattle would have to have been count- 
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ed, identified, or separated according to the various 
owners. The nature and extent of liens would have to 
have been determined and the subject cattle identified. 
The jury did not and we do not find that the record 
discloses, in any way, a set of circumstances suggesting 
a patent defect or that the truth of the matter was at 
hand. 

The defendant offered proposed instruction No. V 
which was drawn from sections 54-116 and 54-118, R. S. 
Supp., 1969, which were in effect on December 1, 1970. 
The language of the first section rather clearly talks 
about branded livestock and applies to purchasers. Al- 
though it is less clear that the language of the second 
section indicates it was intended as a brand law, this 
court has long ago said that these statutes were enacted 
for the protection of the owners of brands and were not 
intended to prohibit private sales or trades between in- 
dividuals. Bendfeldt v. Lewis, 149 Neb. 107, 30 N. W. 2d 
293 (1948). We note these sections were amended in 
1971 and do not comment upon the effect thereof. We 
now hold that the purpose of section 54-116, R. S. Supp., 
1969, was to afford protection to the owners of brands 
and not to protect those who make fraudulent misrepre- 
sentations. 

As we understand defendant’s argument, it asserts that 
the evidence was insufficient for the jury to find that 
Mr. Schuette represented to Mr. Holzafpel that Agri- 
Land owned the cattle about which Mr. Holzafpel in- 
quired. The record contains evidence that Mr. Holzafpel 
had the memo written by Mr. Richter. Mr. Holzafpel 
testified, in summary, that in response to his inquiry, Mr. 
Schuette said he had seen the cattle that morning, they 
were there, documents were at the United States Nation- 
al Bank and they were free and clear of liens. The jury 
believed Mr. Holzafpel. 

The award of prejudgment interest by the trial court 
was proper. Edquist v. Commercial Sav. & Loan Assn., 
191 Neb. 618, 217 N. W. 2d 82 (1974); Schmidt v. Knox, 
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191 Neb. 302, 215 N. W. 2d 77 (1974); Abbott v. Abbott, 
supra. 

William J. Brennan, an attorney representing plain- 
tiff, called on Mr. Schuette at the Bank of Mead on 
December 4, 1970. He testified that he said, “You realize, 
Mr. Schuette, Foxley released a check for $325,000 based 
upon your conversation with Mr. Holzafpel?” and that 
Mr. Schuette answered, “Yes, I understand that.” De- 
fendant immediately objected thereto. Having the ad- 
vantage of ample time to reflect upon the matter, we 
feel that the admission is largely meaningless and doubt 
that the opinion was helpful to the jury. We do not find 
the receipt of the testimony to be prejudicial as defend- 
ant’s counsel, by cross-examination, ably and clearly 
established that neither Mr. Brennan nor Mr. Schuette 
were aware of enough of the uncontested facts herein to 
ask and answer such a question. 

The judgment is affirmed. 

AFFIRMED. 


Puiu M. Davis, By STEVEN PauL DAVIS, HIS FATHER 

AND NEXT FRIEND, APPELLANT AND CROSS-APPELLEE, V. 

IvAN CUNNINGHAM, APPELLEE AND CROSS-APPELLANT. 
241 N. W. 2d 343 


Filed April 28, 1976. No. 40258. 


1. Property: Infants: Negligence: Trespass. It is generally con- 
ceded that the liability of a possessor of land for injuries to 
infants is the same whether or not the child is a trespasser. 

2. Property: Infants: Negligence: Nuisances. The attractive nui- 
sance doctrine requires that the condition resulting in injury 
must be one that involves an unreasonable risk of death or 
serious bodily harm to a child, and one which should be fore- 
seen, 

3. Property: Infants: Negligence: Trespass: Nuisances. A prop- 
erty owner is not an insurer of the safety of persons who 
may come upon his land as invitees, licensees, or trespassers, 
nor is he under a duty to make his land child-proof. 
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4. Property: Infants: Trespass: Nuisances. The attractive nui- 
sance doctrine does not apply to machinery in a static condition 
unless there is evidence that the machinery is enticing and 
inherently dangerous to indiscriminating children of tender 
years. 

5. Property: Infants: Negligance: Nuisances. In its application 
the principles of the attractive nuisance doctrine should not 
be extended. 


Appeal from the District Court for Nance County: 
C. THomas Waiter, Judge. Reversed and remanded with 
directions to dismiss. 


Philip T. Morgan, for appellant. 


James A. Beltzer of Luebs, Tracy, Dowding, Beltzer 
& Leininger, for appellee. 


Heard before Wuitre, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, Cuirnton, and Bropkey, JJ. 


NEwton, J. 

In this action recovery is sought for personal injuries 
sustained by Philip M. Davis, a 3-year-old boy, on his 
grandfather’s farm. Verdict and judgment were for 
plaintiff for $1,800. Plaintiff has appealed on the ground 
the verdict was inadequate and the defendant grand- 
father has cross-appealed on the ground that negligence 
does not appear. The judgment is reversed and the cause 
dismissed. 

Defendant’s daughter Lana, with her new baby and son 
Philip, were visiting in defendant’s farm home. Also in 
the farm home were Lana’s brothers and sisters, in- 
cluding Julie 12 years of age and Matt who was 8. Lana 
gave permission for the three children to go out and 
play in the sprinkler with the understanding that Julie 
and Matt would supervise Philip. Julie and Matt knew 
of the potential dangers in playing with farm machinery. 
On the farm lot adjacent to the lawn was a machine 
referred to as an irrigation ditcher. It was constructed 
on two small wheels with a tongue at the front end and 
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a V-shaped blade at the rear. It was evidently more or 
less balanced on the two wheels as the tongue was down 
on the ground but Philip managed to pull the blade 
portion down and the tongue up. The ditcher weighed 
about 800 pounds and was heavier in the rear or blade 
portion. Philip’s father, who is not a farmer, had ob- 
served the machine as it was sitting the day before the 
accident but thought nothing of it. Philip ran over, 
swung on a cross rod between the V-shaped blades, and 
pulled it down on himself. Julie and Matt lifted the 
machine off Philip. Philip was injured and removal of 
a kidney was necessary. 

The judgment is obviously inadequate in view of the 
injuries Philip received, but the primary question is that 
of liability. It is generally conceded that the liability 
of a possessor of land for injuries to infants is the same 
whether or not the child is a trespasser. The rule gen- 
erally followed is that found in Restatement, Torts 2d, 
§ 339, p. 197. It was followed in Gubalke v. Estate of 
Anthes, 189 Neb. 385, 202 N. W. 2d 836. The rule is as 
follows: ‘ ‘A possessor of land is subject to liability for 
physical harm to children trespassing thereon caused by 
an artificial condition upon the land if 

“*(a) the place where the condition exists is one upon 
which the possessor knows or has reason to know that 
children are likely to trespass, and 

“*(b) the condition is one of which the possessor knows 
or has reason to know and which he realizes or should 
realize will involve an unreasonable risk of death or 
serious bodily harm to such children, and 

““(e) the children because of their youth do not dis- 
cover the condition or realize the risk involved in inter- 
meddling with it or in coming within the area made 
dangerous by it, and 

“*(q) the utility to the possessor of maintaining the 
condition and the burden of eliminating the danger are 
slight as compared with the risk to children involved, 
and 
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“*(e) the possessor fails to exercise reasonable care to 
eliminate the danger or otherwise to protect the chil- 
dren.’ ” 

For liability to attach, all phases of the rule must be 
present. The condition must be one which involves ‘‘an 
unreasonable risk of death or serious bodily harm” to a 
child, and one which should be foreseen. (Emphasis 
supplied.) 

The condition or instrumentality in question must be 
one that is inherently or unusually dangerous to children. 
As was stated in Gubalke v. Estate of Anthes, supra: 
“The question we must answer is whether the condition 
was one which offered an unreasonable danger of serious 
bodily injury to children and a danger which was rea- 
sonably to be anticipated by the defendants. If not, then 
there is no jury question and no liability.” 

In the present instance we are dealing with an ordi- 
nary, stationary, and innocuous farm implement. It 
obviously is not an inherently or unusually dangerous 
object. The same is true of an ordinary farm tractor 
although a child may climb up on it, fall off, and break 
his neck. As was stated in Gubalke v. Estate of Anthes, 
supra, quoting Prosser, Law of Torts (4th Ed.), § 59, 
p. 369: ‘“ ‘The stress here is upon “unreasonable.” There 
is virtually no condition upon any land with which a 
child may not possibly get himself into trouble. He may 
choke to death upon a green apple, pick up a stick and 
poke it into his eye, or have his skull fractured by a 
rock found and thrown by his companion. Unless the 
possessor is to’ shoulder the impossible burden of making’ 
his land completely ‘“‘child-proof,’ which might mean 
razing it to the bare earth, something more is called for 
than the general possibility of somehow coming to some 
harm which follows the child everywhere throughout his 
daily existence.’”” “Owner of real property is not an in- 
surer of safety of persons who may come upon his land 
as invitees, licensees or trespassers, nor is he under a 
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duty to make his lawn ‘child-proof’” Martinelli v. 
Peters, 413 Pa. 472, 198 A. 2d 530. 

We said in Haden v. Hockenberger & Chambers Co., 
193 Neb. 713, 228 N. W. 2d 883: “The attractive nuisance 
doctrine does not apply to machinery in a static condi- 
tion unless there is evidence that the machinery is en- 
ticing and inherently dangerous to indiscriminating chil- 
dren of tender years.” 

It is said that the ditch digger was dangerous because 
the heavier end was left tilted in the air. Children 
might well have pulled it down many times without sus- 
taining a serious injury. For that matter, the older 
children playing on the premises might well have tilted 
the other end up had it been left with the tongue up and 
the heavier blade down. Had that occurred, could it 
still be said that the defendant should have foreseen the 
likelihood of an accident? Foreseeability is an essential 
element of the rule. Unless the situation presents an 
abnormal or unusual danger, the ordinary reasonable 
person would not sense nor foresee any danger. 

The attractive nuisance doctrine is an aberration or 
abnormality in the law of negligence and departs from 
the usual rules. As a result it is considered that it 
should not be extended in its application although this 
has occurred in a number of jurisdictions. As stated in 
65 C.J. S., Negligence, § 63 (73), p. 810: “The tendency 
of the courts is to limit rather than to extend the at- 
tractive nuisance doctrine.” See, also, Brown v. Reli- 
able Iron Foundry, Inc., 174 Cal. App. 2d 294, 344 P. 2d 
633; Appling v. Stuck (Iowa), 164 N. W. 2d 810; Hanners 
v. City of Ashland (Ky. App.), 331 S. W. 2d 729; Beasley 
v. Guerriero (La. App.), 123 So. 2d 774. 

Under the circumstances of this case, it is difficult to 
believe that a reasonable person would have foreseen 
or anticipated danger to the child or an accident in- 
volving “serious bodily harm.” Ordinarily under such 
circumstances the child either would not be injured or 
would suffer nothing worse than a minor bruise. Neither 
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the child’s grandfather nor father foresaw any danger 
of injury to the child from the static ditcher. 

The judgment of the District Court is reversed and 
the cause remanded with directions to dismiss. 

REVERSED AND REMANDED WITH DIRECTIONS TO DISMISS. 

Bropkey, J., concurring. 

I concur in the result reached in the majority opinion 
in this case, and in the discussion therein so far as it per- 
tains to the application of the attractive nuisance doc- 
trine. However, I think it should be made clear that 
liability for injuries to children is not restricted to the 
application of the attractive nuisance doctrine, but may 
also arise, under appropriate circumstances, under or- 
dinary rules of negligence. It is not a condition prece- 
dent to liability that the particular machine or instru- 
mentality involved be a dangerous instrumentality. Even 
a completely safe machine may be used in a negligent 
manner, with resulting liability for tortious injuries to 
children. 

Cuinton, J., dissenting. 

I respectfully dissent for the reason that I pelieve the 
evidence justified submission to the jury of the issue of 
the defendant’s negligence and would therefore affirm 
the jury finding on liability, but, because the damage 
award was clearly inadequate, I would remand for a new 
trial on the issue of damages only. 

At the expense of some repetition of facts contained 
in the majority opinion, I state my view as follows: 

The evidence shows that Philip and his parents were 
guests at the farm home of the defendant. The family 
had begun their visit the day before the accident. On 
the day of the incident, the plaintiff was permitted by 
his parents to play with the sprinkler on the lawn ad- 
jacent to the farm residence. Philip was at that time 
placed in the charge of his aunt, age 12, and his uncle, 
age 8, who were playing with him. 

At that time in the farmyard and immediately ad- 
jacent to the lawn, there was located an irrigation ditcher 
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belonging to the defendant. It had been placed in that 
location the day preceding the accident by a neighbor 
who had returned the ditcher after borrowing it. The 
ditcher might be described as a two-wheel sulky con- 
sisting of the two wheels, a rectangular inverted U 
axle with a single bar frame clamped to and crossing 
the axle at right angles. Attached at the rear of the 
single-bar frame is the ditcher, a large V-shaped, two- 
bladed plow. Between and connecting the two blades 
of the plow and near the lower edge thereof are two 
steel bars, the evident purpose of which is to strengthen 
the plow and to assure that the two blades maintain 
their relative positions. At the front end of the frame 
is a straight cantilever hitch. The evidence shows that 
when the ditcher is not in use, it may stand either with 
the plow in the air and the hitch end on the ground, or 
vice versa. The evidence further shows that the weight 
distribution of the machine is such that if the blades are 
in the air only a “very little” pressure would be required 
to bring the blades to the ground. On the other hand, 
if the blades are resting on the ground it would take “a 
considerable amount of pressure” on the hitch end of the 
frame to put the blades in the air. The machine itself 
weighs about 800 pounds and the bulk of the weight is 
in the blades. When the blades are in the air, 
the strengthening bars are within the reach of a small 
child. 

Shortly before the accident the defendant observed the 
children playing in the yard and noted the location and 
position of the ditcher. He then left to take a load of 
corn to the elevator. During his absence the accident 
occurred in the following fashion. Philip ran over to the 
ditcher, grabbed one of the strengthening bars, and 
started swinging. The ditcher came down and pinned 
him to the ground. Philip’s 8-year-old uncle, who had 
followed Philip to the machine, attempted to lift it but 
could not. The 12-year-old aunt, who had been watering 


VoL. 196] JANUARY TERM, 1976 15 


Davis v. Cunningham 


a tree nearby, then came and the two children were 
able to lift the plow from Philip. 

The record shows that after the accident the defendant 
stated to his daughter, Philip’s mother, that the accident 
was “senseless,” that the machine should not have been 
where it was, and that all that it would have taken to 
prevent it would have been to, in the words of Philip’s 
mother, “flip” the plow to the ground. 

The defendant asserts that the evidence was insuf- 
ficient as a matter of law to establish any negligence on 
his part and therefore there was no jury question. He 
cites and relies upon Haden v. Hockenberger & Chambers 
Co., 193 Neb. 713, 228 N. W. 2d 883; and upon the con- 
tention that the accident was not reasonably foresee- 
able. In the cited case the defendant had parked a 
dragline adjacent to a lake or pond on land owned by 
it, and the plaintiff, a 17-year-old boy, was injured when 
he used the dragline as a diving platform. We there 
affirmed a directed verdict for the defendants and said 
that machinery in a static condition is not inherently 
dangerous. That case was properly decided and clearly 
stated the correct principles. But we are here con- 
fronted with a completely different set of evidentiary 
facts which distinguish this case from that relied upon by 
the defendant. These are: (1) The defendant’s actual 
knowledge of the presence of the child and of the child’s 
tender age. (2) The extremely unstable character of 
the ditcher’s position. (3) The defendant’s knowledge 
of the machine’s characteristics and its proximity to the 
area where the child was playing. (4) The inviting (to 
a small child) character of the strengthening bars when 
the blades were in the elevated position. (5) The rela- 
tive lack of utility in positioning the blades in the ele- 
vated position and the ease with which the position 
could be changed to a relatively safe one. 

An examination of the holdings of numerous courts 
that have had occasion to define the duty to a child of 
a possessor of a chattel that is likely to tip or fall in- 
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dicates that key factors to be considered are the tender 
age of the child, the unstable characteristic of the chattel, 
and the known presence or the likelihood of the presence 
of children and their inability to appreciate the hazard 
because of tender age. See the following authorities: 
Kopplekom v. Colorado Cement Pipe Co., 16 Colo. App. 
274, 64 P. 1047 (top-heavy cement pipe standing on side); 
Morse v. Douglas, 107 Cal. App. 196, 290 P. 465 (two- 
wheeled iron tar vat easily tipped); American Ry. 
Express Co. v. Crabtree, 271 F. 287 (heavy iron wheel 
leaning precariously); Jorgenson v. Crane, 86 Wash. 
273, 150 P. 419 (mobile two-wheel scraper on school 
grounds); Reichvalder v. Borough of Taylor, 322 Pa. 72, 
185 A. 270 (mobile four-wheel scraper near playground); 
Allen v. Silverman, 355 Pa. 471, 50 A. 2d 275 (heavy 
metalic cylinder movable by the slightest jar, located on 
slope); Bergman v. Feitelowitz, 278 N. Y. 620, 16 N. E. 
2d 127 (heavy, not fastened down, stone pot). 

It is my view that reasonable minds might draw dif- 
ferent inferences as to whether the defendant ought to 
have foreseen the possibility of accident and injury under 
the evidence in this case. Where reasonable minds 
may draw different conclusions from the evidence, it is 
within the province of the jury to decide the issues of 
fact and on review the Supreme Court may not set aside 
the verdict in such a situation. Libbey-Owens Ford 
Glass Co. v. L & M Paper Co., 189 Neb. 792, 205 N. W. 
2d 523. 

SPENCER and McCown, JJ., join in this dissent. 


JuLIa KOLc, APPELLANT, v. ANN KRYSTYNIAK ET AL., 
APPELLEES. 
241 N. W. 2d 348 


Filed April 28, 1976. No. 40311. 


1. Gifts. To make a valid and effective gift inter vivos, there must 
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be an intention to transfer title to the property, and a delivery 
by the donor and acceptance by the donee. 

2. Gifts: Fraud: Undue Influence. The undue influence which 
will void a deed (gift) is an unlawful and fraudulent influence 
which controls the will of the donor. The affection, confidence, 
and gratitude of a parent to a child which inspires a gift is a 
natural and lawful influence and will not render it voidable un- 
less such influence has been so used as to confuse the judg- 
ment and control the will of the donor. 

8. Equity: Appeal and Error: Evidence. In an appeal in an 
equity action, the statute requires this court, in determining 
questions of fact, to reach an independent conclusion without 
reference to the findings of the District Court. However, if 
there is an irreconcilable conflict in a material issue, this court 
will, in determining the weight of the evidence of witnesses 
who appeared in court to testify, consider the fact that the 
trial court observed them and their manner of testifying. 


Appeal from the District Court for Douglas County: 
JOHN E. Murpuy, Judge. Affirmed. 


J. Michael Fitzgerald of Matthews, Kelley, Cannon 
& Carpenter, for appellant. 


Alfred A. Fiedler of Fiedler & Fiedler, for appellee 
Krystyniak. 


Heard before SPENCER, BosLAucH, and McCown, JJ., 
and CoLWELL and KELLy, District Judges. 


KELLy, District Judge. 

This action was commenced in the District Court for 
Douglas County, Nebraska, on the 23rd day of August 
1973. The plaintiff prayed for an accounting for funds 
held in joint tenancy with her daughter, one of the de- 
fendants herein. The plaintiff further prayed that the 
funds held in trust for her by defendant be returned to 
the plaintiff. The defendant in answering the petition 
of the plaintiff herein, admitted the receipt of certain 
funds and savings accounts on behalf of the plaintiff. 
The defendant argues a gift, made to her, of a portion 
of the funds and that she paid the balance of the funds 
to an escrow agent, pending the trial herein. 
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There is little dispute over the facts as surrounding 
this case. The facts show that the plaintiff was 79 years 
of age on the date of trial. She was the mother of 7 
children. The plaintiff’s husband died in 1958, and from 
that time until 1973, a period of 15 years, the plaintiff 
lived with a married daughter, Ann Krystyniak and her 
family. At the time of death of the plaintiff's husband, 
she became the sole owner of three savings accounts 
which had been held in the name of her husband and 
herself as joint tenants with rights of survivorship. Im- 
mediately after the death of plaintiff's husband, a second 
name was added to the savings accounts as a joint ten- 
ant, that being Jerry Kolc, a son. At the insistence of 
Jerry Kolc, the defendant’s name was substituted as a 
joint tenant with the plaintiff on the three savings ac- 
counts. 

_ On August 19, 1971, the funds of one savings account, 
having a balance of $12,301.71, was transferred to a 
separate account owned by defendant and her husband. 
Although there were withdrawals from the other ac- 
counts, these sums were later placed in escrow and the 
only amount in controversy in this law suit was the afore- 
mentioned account, transferred to the defendant and her 
husband. 

This action was brought in the name of the plaintiff. 
However, the plaintiff was not mentally competent to 
testify at the time of trial and could not remember 
many things which transpired. The defendant claimed 
the above account as a gift from her mother to her. 
The intention to make this gift was corroborated by 
testimony of a daughter of the defendant and the de- 
fendant’s husband. 

During the 15 years that the plaintiff lived in the 
home of the defendant, the defendant and her family 
provided not only a home, food, and clothing, but most of 
the love and affection that plaintiff received. Plaintiff 
received a small Social Security check and a very small 
pension check, which her husband had earned during 
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his lifetime. The trial court found the amount in con- 
troversy was a valid gift to the defendant; rendered 
judgment in that amount for the defendant; and ordered 
the balance of the money held be paid to a conservator 
for the plaintiff. Plaintiff appeals. 

This court has previously held that to make a valid 
and effective gift inter vivos, there must be an inten- 
tion to transfer title to the property, and a delivery by 
the donor and acceptance by the donee. Dunbier v. 
Rafert, 170 Neb. 570, 103 N. W. 2d 814; Dunbier v. Stan- 
ton, 170 Neb. 541, 103 N. W. 2d 797. The testimony pre- 
sented in this case was to the effect that the plaintiff 
made statements in the presence of the defendant’s fam- 
ily that she wanted to make a gift to the defendant of 
approximately $12,000 because the defendant had taken 
such good care of her. The plaintiff accompanied the 
defendant to the savings institution to obtain the ac- 
count in dispute at the time that it was transferred to 
the name of the defendant and her husband. There was 
considerable testimony that for a period of 15 years the 
defendant and her family had taken care of all the wants 
and needs of the plaintiff; that they had taken her on 
vacations; that they took her to church each and every 
week; and, generally, saw to all her wants and needs. 
There was no testimony indicating that the plaintiff 
lacked mental capacity to make a gift at the time the 
gift was made. There was no testimony that any undue 
influence was ever exerted by the defendant to obtain 
the gift from the plaintiff. 

This court previously held in the case of Conry v. 
Langdon, 181 Neb. 53, 146 N. W. 2d 782, that undue in- 
fluence which will void a deed (gift) is an unlawful and 
fraudulent influence which controls the will of the do- 
nor. The affection, confidence, and gratitude of a parent 
to a child which inspires a gift is a natural and lawful 
influence and will not render it voidable unless such in- 
fluence has been so used as to confuse the judgment 
and control the will of the donor. 
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In the present case no such undue influence was shown 
in the testimony of any witnesses. 

The above-cited cases also hold that this being an ap- 
peal in equity, the statute requires this court, in deter- 
mining questions of fact, to reach an independent con- 
clusion without reference to findings of the District 
Court. However, if there is irreconcilable conflict in a 
material issue, this court will, in determining the weight 
of evidence of witnesses who appeared in the trial court 
to testify, consider the fact that the trial court observed 
them and their manner of testifying. The importance 
of this rule of law can be found by quoting from the 
order issued by the trial court. The trial court stated 
as a part of its findings as follows: “Thereafter, Jerry 
left the household and eventually arrangements were 
made for Anne to succeed Jerry as joint tenant, with the 
same understanding. The accounts remained in that 
form until the transfers were made which are in issue 
herein. Some time before the date of those transfers, 
Julia determined that she was obligated to Anne and 
her family, and expressed a desire to satisfy that obliga- 
tion financially, to prefer Anne over her other brothers 
and sisters. Discussions were had concerning that de- 
sire within the household, and Julia and Anne went to- 
gether to the depositories where Anne made the neces- 
sary withdrawals and deposits. 

“With regard to those transfers this Court finds that 
there was no fraud or undue influence exercised by 
Anne, that the transfers were made pursuant to and in 
accordance with the independant wishes and desires of 
Julia, and solely to satisfy Julia’s own personal pur- 
poses, to make a gift of the $12,301.17 transferred to 
Anne and her husband, and to continue the remaining 
funds as before. The Court is satisfied that a lawful 
and effective gift was in fact made, and that the funds 
so transferred are not subject to this litigation. It is a 
parent’s right to prefer one child over another, and par- 
ticularly when, as in this case, there is a factual and rea- 
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sonable basis for such a preference, the courts ought not 
interfere unless fraud or undue influence were involved. 

“While during the course of the trial the Court con- 
cluded that Julia did not fully, or even adequately, 
comprehend what was transpiring, and was then unable 
to accurately recall what she had done or intended in the 
past, there was no evidence to indicate her incompetency 
at the time of the transfers, her interests were adequately 
represented and protected during the course of the trial, 
and the appointment of a conservator resolves any future 
problems.” 

It is the finding of this court that the judgment of 
the trial court should be and hereby is affirmed. 

AFFIRMED. 


Frank B. SvoBODA, APPELLANT AND CROSS-APPELLEE, V. 
RaymMonpD HAHN ET AL., APPELLEES AND CROSS-APPELLEES, 
KeitH County BANK AND TRUST COMPANY, A CORPORA- 
TION, INTERVENER-APPELLEE AND CROSS-APPELLANT. 
241 N. W. 2d 499 


Filed April 28, 1976. No. 40324. 


1. Taxation. In the absence of statute, taxes voluntarily paid 
cannot be recovered back. 


2: Generally, a tax is paid voluntarily when it is paid 
not under compulsion or without threat of seizure or sale 
of the property of the taxpayer to satisfy the tax in question. 

3. The payment of a tax before it becomes delinquent and 
its collection can be enforced by compulsory process is gen- 
erally held to be voluntary. 

4, Before a taxpayer can recover taxes under a stat- 


utory procedure he must substantially comply with the require- 
ments of the statute. 

5. Taxation: Public Officers and Employees: Administrative Law. 
In passing on claims for a refund of taxes, a county board 
acts quasi-judicially. 

6. Taxation. A written claim for refund timely filed is a pre- 
requisite to a refund of taxes under section 77-1735 or 77- 
1734.01, R. R. S. 1943. 
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7. Declaratory Judgments. The granting of declaratory relief 
is discretionary with the trial court. 


Appeal from the District Court for Keith County: 
KeItH WINDRUM, Judge. Affirmed. 


Frank B. Svoboda and Firmin Q. Feltz, for appellant. 
Patrick Hayes, for appellees. 


Milton R. Larson and Maupin, Dent, Kay, Satterfield, 
Girard & Scritsmier, for intervener-appellee. 


Heard before WuitE, C. J., BosLaucu, NEwTon, and 
CuinTon, JJ., and Reaacan, District Judge. 


BosLaucu, J. 

This is an action for a declaratory judgment to de- 
termine the validity of a resolution of the county board 
of Keith County, Nebraska, relating to a refund of 
taxes. The plaintiff is a citizen and taxpayer of Keith 
County, Nebraska, and is the former county attorney. 
The defendants are the members of the county board 
and the county treasurer. The intervener is the tax- 
payer which was seeking a refund of intangible taxes 
it had paid in 1965. 

The controversy arose as a result of a provision in 
section 77-710, R. S. Supp., 1963, a part of the intangible 
tax law that has since been repealed. Section 77-710 
provided in part: “For the purposes of assessment it 
shall not be permissible to deduct from the amount of 
capital stock the value of any United States government 
securities owned by such bank, * * *.” For the year 
1965, the intervener filed a return dated February 5, 
1965, declaring the value of its capital stock to be 
$201,343.99, and paid an intangible tax in the amount of 
$805.38. If the intervener had deducted the value of 
United States government securities owned by it, its 
capital stock would have had a negative value for in- 
tangible tax purposes and there would have been no 
tax due. 
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On April 30, 1965, the Tax Commissioner advised all 
county assessors that the Attorney General had ruled 
that the provision in section 77-710, R. S. Supp., 1963, 
prohibiting banks from deducting governmental securi- 
ties for tax purposes was unconstitutional. The inter- 
vener did not attempt to amend or change its return 
and paid the tax in full to the county treasurer on No- 
vember 1, 1965. There was some conversation between 
Mel Adams, the president of the intervener, and an as- 
sistant county assessor concerning whether the inter- 
vener would be able to obtain a refund. Adams testi- 
fied that he was assured the intervener would be able 
to obtain a refund. The intervener claims the tax was 
paid under protest. 

After some time had elapsed and the tax had not been 
refunded, Adams talked to several of the county offi- 
cials, including the plaintiff who was then the county 
attorney. Adams testified the plaintiff advised him 
that only the county commissioners could refund the tax. 
Adams then met with the county board and the board 
voted to refund the tax. According to Adams, the plain- 
tiff then advised the commissioners they could not re- 
fund the tax so no record was made of the action of the 
board. 

On July 2, 1971, the county board adopted the resolu- 
tion which is the subject of this action. The resolution 
provides as follows: “RESOLUTION 

“BE IT RESOLVED: 


“That whereas Keith County, Nebraska, unlawfully 
assessed intangible personal property tax against the as- 
sets of the Keith County Bank and Trust Company of 
Ogallala, Nebraska, in the year 1965 in the amount of 
$805.00, and 

“Whereas said $805.00 assessed in that year has not 
been returned or paid back to the said Keith County 
Bank and Trust Company of Ogallala, Nebraska, after 
request made in 1965, and 
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“Whereas the County Board of Commissioners of Keith 
County, Nebraska, desire to resolve this matter. 

“Now therefore be it resolved: 

“That the Keith County Bank and Trust Company of 
Ogallala, Nebraska, be allowed as a credit against their 
current and future personal property tax liability to 
Keith County, Nebraska, the sum of $805.00 plus interest 
or the aggregate sum of $1,187.29, PROVIDED, how- 
ever, that the said Keith County Bank and Trust Com- 
pany of Ogallala, Nebraska, shall pay up to a current 
status any and all personal property taxes due and owing 
to Keith County, Nebraska, in the event said amount al- 
lowed as a credit does not pay for same, and that if 
the $1,187.29 should be in excess of the tax liability of - 
the said Keith County Bank and Trust Company of 
Ogallala, Nebraska, to Keith County, Nebraska, for per- 
sonal property taxes, then they should be allowed as a 
credit against their future personal property tax or real 
estate tax the amount, if any, by which the $1,187.29 
exceeds their current personal property tax liability to 
Keith County, Nebraska. 

“SO RESOLVED.” 

The plaintiff contends the resolution is illegal and 
void because it releases, discharges, and commutes taxes 
in violation of section 77-1737, R. R. S. 1943. 

The authority of public officials to refund taxes is 
very limited. The Constitution of Nebraska prohibits 
the Legislature from enacting any law releasing or dis- 
charging any individual, corporation, or property from 
taxes levied for state or municipal purposes. Art. VIJI, 
§ 4,.Constitution of Nebraska; State ex rel. Meyer v. 
Story, 173 Neb. 741, 114 N. W. 2d 769. Section 77-1737, 
R. R. S. 1943, provides no county board shall have the 
power to release, discharge, remit, or commute any 
portion of the taxes assessed or levied against any per- 
son or property within its jurisdiction for any reason 
whatever. 

The right of a taxpayer to recover taxes that have 
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been paid is also very limited. In the absence of statute, 
taxes voluntarily paid cannot be recovered back. When 
a tax imposed is illegal and unauthorized for any pur- 
pose, an original action may be brought to recover the 
tax only by virtue of statutory or constitutional author- 
ity. Misle v. Miller, 176 Neb. 113, 125 N. W. 2d 512; 
Monteith v. Alpha High School Dist., 125 Neb. 665, 251 
N. W. 661. 

Generally, a tax is paid voluntarily when it is paid not 
under compulsion or without threat of seizure or sale 
of the property of the taxpayer to satisfy the tax in 
question. Monteith v. Alpha High School Dist., supra; 
Dixon County v. Beardshear, 38 Neb. 389, 56 N. W. 990. 
Mere protest alone is not enough to make the payment 
involuntary. 72 Am. Jur. 2d, State and Local Taxation, 
§ 1082, p. 343. It is payment under compulsion or duress 
that makes the payment involuntary. 

The payment of a tax before it becomes delinquent 
and its collection can be enforced by compulsory process 
is generally held to be voluntary. 72 Am. Jur. 2d, State 
and Local Taxation, § 1089, p. 350. In this case the in- 
tervener paid the tax on November 1, 1965, the day that 
it became due, and before any part of the tax was de- 
linquent. The payment was clearly voluntary as a mat- 
ter of law and the intervener had no right to recover the 
tax independent of the remedies provided by statute. 

The Legislature has provided at least two remedies 
that the intervener could have pursued in this case. 
Section 77-1735, R. R. S. 1943, permits a taxpayer who 
claims a tax, or any part thereof, to be invalid for any 
reason to demand the same in writing from the county 
treasurer within 30 days after payment. If not refunded 
within 90 days thereafter the taxpayer may sue the 
county treasurer for the amount demanded. 

Section 77-1734.01, R. R. S. 1943, permits a taxpayer 
to file with the county treasurer within 9 months after 
payment of the tax a written claim for refund of any 
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taxes paid as a result of a clerical error on the part of 
the taxpayer or the taxing officials. 

Before a taxpayer can recover taxes under a statu- 
tory procedure he must substantially comply with the 
requirements of the statute. Monteith v. Alpha High 
School Dist., supra. 

Both sections 77-1735 and 77-1734.01, R. R. S. 1943, re- 
quire a written claim to be filed within the time specified 
after the tax has been paid. The trial court found the 
plaintiff had failed to prove the intervener had not filed 
a written claim with the county treasurer and, there- 
fore, the resolution was not subject to collateral attack. 
The trial court found generally for the defendants and 
the intervener and dismissed the petition of the plaintiff. 

The evidence does not show affirmatively whether a 
written claim was filed or not filed within the time re- 
quired by statute. Adams testified that a written claim 
was not filed at the time the return was filed or at 
the time the tax was paid. The resolution itself recites 
only that the intervener made a request for a refund in 
1965. 

In passing on claims for a refund of taxes, a county 
board acts quasi-judicially. School Dist. of Minatare v. 
County of Scotts Bluff, 189 Neb. 395, 202 N. W. 2d 825. 
Although the resolution may have been irregular in 
form, in that it granted a credit against future taxes 
rather than approving a refund of the amount due the 
intervener, if the county board had jurisdiction the res- 
olution is not now subject to collateral attack. 

The plaintiff's entire case-in-chief consisted of the 
amended petition and a copy of the resolution attached 
to the petition as an exhibit. After offering the amend- 
ed petition and the resolution the plaintiff rested. The 
plaintiff made no attempt to prove what the fact was 
in regard to whether the county board had before it a 
written claim for refund timely filed at the time the res- 
olution was adopted. 

A trial court has some discretion in deciding whether 
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to grant declaratory relief in a particular case. Blanco 
v. General Motors Acceptance Corp., 180 Neb. 365, 143 
N. W. 2d 257; Custer P. P. Dist. v. Loup River P. P. 
Dist., 162 Neb. 300, 75 N. W. 2d 619. There is no absolute 
mandate that compels the District Court to exercise its 
jurisdiction to grant such relief. 

In view of the state of the record in this case we be- 
lieve it was within the discretion of the District Court 
to refuse declaratory relief. Where the party seeking 
declaratory relief chooses not to develop the full factual 
situation for the benefit of the trial court, the trial 
court may refuse to exercise its jurisdiction to grant de- 
claratory relief. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


Howarpb Poo. ET AL., APPELLEES, v. DONALD E. DENBECK 
ET AL., APPELLANTS. 
241 N. W. 2d 503 


Filed April 28, 1976. No. 40342. 


1. Injunction: Covenants. Injunction is an appropriate remedy 
for breach of restrictive covenants, a remedy at law being 
inadequate and leading to a multiplicity of actions and the 
subversion of the plan of development protected by such cove- 
nants. 

2. Injunction: Covenants: Waiver. While the right to enforce 
restrictive covenants may be lost by waiver or acquiescence 
in the violation thereof, such right is not lost if the violations 
acquiesced in are trivial and do not materially affect those 
acquiescing. The right to enforce such covenants remains 
where the violation is in close proximity to the land of those 
seeking enforcement thereof and is especially and directly 
injurious to them. 


Appeal from the District Court for Holt County: 


Henry F. Rermmer, Judge. Affirmed and remanded with 
directions. 
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Arlen D. Magnuson of Magnuson & Magnuson, for 
appellants. 


Michael O. Johanns and Edward E. Hannon of Cronin 
& Hannon, and William G. Blackburn of Cunningham, 
Blackburn, Von Seggern & Livingston, for appellees. 


Heard before Spencer, NEwrTon, and CLinTon, JJ., 
and WarREN and Rist, District Judges. 


Rist, District Judge. 

This is an action for injunctive relief brought by plain- 
tiffs who are the owners and occupants of residential 
properties in Country Club Estates Addition, a platted 
subdivision near the city of O’Neill, Nebraska, against 
defendants, who have moved an older house into said 
subdivision and constructed additional apartment units 
in connection therewith. Plaintiffs alleged the acts of 
defendants were in violation of restrictive covenants 
contained in the plat and dedication of said subdivision, 
which limit the kind and usage of structures therein, 
and prayed for injunctive relief restraining defendants 
from further developing said structure and to remove all 
or any portion thereof as violates the covenants. After 
trial, which included an inspection by the trial judge of 
the entire subdivision and the structure of defendants 
complained of, the trial court found defendants to be in 
violation of the covenants and entered its decree di- 
recting defendants to remove the entire structure or so 
much thereof that the portion remaining would comply 
with the covenants, and ordered the issuance of a man- 
datory injunction directing such action. Defendants have 
perfected their appeal to this court. 

An action for injunctive relief is an equitable action 
and is considered de novo in this court. Keim v. Down- 
ing, 157 Neb. 481, 59 N. W. 2d 602. 

The record reflects that on September 14, 1970, the 
owners of certain lands proceeded to plat thereon the 
subdivision known as Country Club Estates and to dedi- 


Vou. 196] JANUARY TERM, 1976 29 
Pool v. Denbeck 


cate the same. The subdivision is near but not within 
the corporate limits of the city of O’Neill, Nebraska. 
The dedication of the plat contained 11 restrictive cov- 
enants which are to be in effect for 25 years and which 
run with the land, among which are the following: No. 
4. Not more than one residence and attached garage 
shall be erected or constructed upon any lot shown upon 
the annexed plat. No.5. No building of any kind what- 
soever shall be erected or maintained on said land ex- 
cept a private dwelling house and attached garage. 
No. 6. All lots in the tract shall be known and de- 
scribed as residential lots. No structures shall be erected, 
altered, placed, or permitted to remain on any building 
plot other than one detached single dwelling not to 
exceed two stories in height and a private attached 
garage for not more than three cars. No. 12. No pre- 
viously constructed building may be moved onto any of 
the said lots. 

In 1973 and 1974 the plaintiffs purchased or built their 
respective residences in the southeast portion of the sub- 
division. These houses are valued generally in the area 
of $50,000, face the O’Neill Country Club Golf Course, 
and without dispute are regarded as being among the 
more desirable and expensive homes in the area. 

The deeds to plaintiffs (except plaintiff Pool) recite 
the conveyances are subject to the restrictive covenants 
of the plat. 

By deed dated October 22, 1974, and recorded Novem- 
ber 19, 1974, the defendant Debra Denbeck acquired title 
to Lot 8, Block 3, Country Club Estates Addition from 
one of the parties initially dedicating the subdivision. 
Debra is the 20-year-old daughter of defendants Donald 
and Darlene Denbeck and a university student. This 
conveyance recites it is subject to the restrictive cove- 
nants in the recorded plat. This lot is north and west 
of those owned and occupied by the plaintiffs. 

On or about November 1, 1974, defendants moved a 
house estimated to be 30 years or more old onto Lot 8. 
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Defendant Donald Denbeck had purchased the house 
for $2,250 at its original location near Atkinson, Ne- 
braska. The house is two-and-a-half stories high. Ad- 
ditionally, defendants immediately commenced the con- 
struction of two two-bedroom apartments, one story 
high, and attached to the old house. Donald is a build- 
ing contractor who has built a number of the houses in 
this addition including those of the plaintiffs. He and his 
wife, Darlene, owned a number of the lots in the sub- 
division upon which they have constructed houses and 
then sold them. Donald applied for and obtained a 
building permit for the work done on Lot 8 and has 
carried out the remodeling of the old house and the con- 
struction of the new apartments. Donald and Darlene 
are without question the principal parties in moving in 
the old house and carrying on the new construction on 
their daughter’s lot. 

Defendants first challenge the sufficiency of plaintiff's 
petition to state a cause of action, claiming that it 
pleads only conclusions respecting plaintiffs’ damages 
and a lack of an adequate remedy at law. The amended 
petition, after pleading plaintiffs’ ownership of their 
lots, the plat and dedication of the subdivision including 
the restrictive covenants, and defendants’ actions, fur- 
ther pleads that defendants intend to continue to allow 
the buildings on Lot 8 to remain, in violation of the 
covenants, which would be to the permanent damage of 
plaintiffs’ new homes and that they have no adequate 
remedy at law. 

We believe the petition is sufficient. As stated in 
Reed v. Williamson, 164 Neb. 99, 82 N. W. 2d 18: “In- 
junction is in this class of cases (violation of a restrictive 
covenant) an appropriate if not the only adequate rem- 
edy. * * * ‘A remedy at law would be inadequate and 
would lead to a multiplicity of actions and the subver- 
sion of this * * * scheme of improvement and develop- 
ment would still remain. * * *.’” Defendants claim 
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that the amended petition is insufficient is without merit. 

The issue then to be resolved is whether the acts of 
the defendants violate the restrictive covenants of the 
plat. Defendants contend the covenants are vague and 
ambiguous and that by any reasonable construction of 
them they are not in violation. 


Covenant No. 6 limiting the height of structures to 
two stories is not ambiguous and the house defendants 
moved into the subdivision clearly violates it. 

With respect to whether an apartment house vio- 
lates the covenants, defendants contend the words 
“dwelling house,” “dwelling,” and “one residence” as 
used in the covenants do not prevent the use of such 
structures for apartments, citing cases from other juris- 
dictions in support of such interpretation. As pointed 
out in plaintiffs’ brief, the operative words in covenant 
No. 4 are “one residence,” in covenant No. 5 “private 
dwelling house,” and covenant No. 6 “one detached 
single dwelling.” 

From a review of the cases we believe that, in con- 
sidering the covenants as a whole, they limit the use 
of the lots in this subdivision to a dwelling house to be 
used by one family. The Supreme Court of Michigan 
construed the words “private dwelling house” to mean 
a single dwelling to be used by one family. Seeley v. 
Phi Sigma Delta House Corp., 245 Mich. 252, 222 N. W. 
180. We agree with this interpretation. This court, in 
the case of Hogue v. Dreeszen, 161 Neb. 268, 73 N. W. 
2d 159, held that where there was a general plan for a 
development of an area or district for residential pur- 
poses, the purposes as stated in the covenants should 
control. This court went on to hold that such covenants 
apply to use as well as the character of the building. 
Defendants’ stated purpose was to use at least a por- 
tion of their structure as apartment units and they were 
built accordingly. We conclude that such construction 
and use is in violation of the covenants noted above. 

Finally, covenant No. 12 provides that no previously 
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constructed building may be moved onto any lot in the 
subdivision. Defendants have clearly done this and are 
in violation of this covenant. 

We next consider whether or not defendants are ex- 
cused in their actions and the covenants rendered un- 
enforcible as to them because of other circumstances. 

Defendants assert that plaintiffs are guilty of laches 
in instituting their action and that by the time plaintiffs 
filed their petition defendants had expended a substantial 
amount of money in their efforts. 

The record reflects that on or about November 1, 
1974, defendants moved the old house on their lot and 
were constructing the apartment units; that a telephone 
protest by one of the plaintiffs was made to defendants 
on or about that date; that defendants sought to placate 
some of the plaintiffs at or about that time with photo- 
graphs of what they intended to do; and that plaintiffs’ 
attorney was first contacted November 11, 1974, and suit 
filed and service had in approximately 3 weeks after 
November 1, 1974. We conclude plaintiffs acted in a 
timely manner. 

The record justifies the conclusion that defendants 
acted with deliberate haste in getting their house moved 
in and proceeding with the construction of the apartment 
units knowing of the dissatisfaction and protest of other 
homeowners in the subdivision. Whatever their invest- 
ment, defendants elected to proceed in the light of this 
knowledge and in light of both constructive and actual 
notice of the covenants, and are in no position to assert 
laches. 

Defendants next contend that plaintiffs have acqui- 
esced in and condoned other violations of covenants by 
other homeowners in the subdivision and thereby have 
abandoned them, thus rendering the convenants unen- 
forcible. 

The evidence reflects the following: In the north- 
west corner of the subdivision, at a considerable distance 
from the plaintiffs, there are several modular homes 
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which were either moved in as a unit or in sections, 
one of them with a basement apartment under it. A 
double-width trailerhouse was placed on a foundation 
and is also located in this area. A golf driving range 
with a small building lies some distance west of plain- 
tiffs’ homes. For a time, one of plaintiffs had a dog- 
house or kennel in his backyard and one of plaintiffs’ 
homes may be several feet too close to the side lot line. 

The record further shows that some of the modular 
homes were in place when plaintiffs, or some of them, 
purchased their homes and that some, but not all plain- 
tiffs, had no objection to them. It is not clear if plain- 
tiffs had notice of the apartment under one of such 
homes. There is evidence that the development of this 
addition to date of trial had been the erection of the 
more expensive homes in the area of plaintiffs in the 
southeast portion of the addition and the so-called mod- 
ular homes in the north and west portion thereof, with 
considerable vacant area between such homes and plain- 
tiffs. Defendants’ structure is in the north central 
part of the addition and in clear view from plaintiffs’ 
homes. The modular homes are not so visible from 
there. 

Defendants argue that the modular and trailer homes 
violate the covenant on moving preconstructed buildings 
into the subdivision, and since plaintiffs have knowingly 
accepted them without protest, covenant No. 12 must be 
considered abandoned by them. Likewise since plaintiffs 
made no protest of the apartment in one of the modular 
homes, the defendants argue that if such use is in vio- 
lation, plaintiffs have condoned and acquiesced in it and, 
accordingly, covenants Nos. 4, 5, and 6 are unenforcible. 

It is well settled in most jurisdictions that the right 
to enforce restrictive covenants may be lost by waiver 
or acquiescence of violation of the same. See generally 
20 Am. Jur. 2d, Covenants, Conditions, Etc., § 273, p. 
832. Whether there has been such a waiver or acqui- 
escence depends upon the circumstances of each case. 
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The criteria for determining this includes whether those 
seeking to enforce the covenants had notice of the vio- 
lation and the period of time in which no action was 
taken; the extent and kind of violation; the proximity 
of the violations to those who complain of them; any 
affirmative approval of the same; whether such viola- 
tions are temporary or permanent in nature; and the 
amount of investment involved. 

“As a rule, nonobjection to trivial breaches of a re- 
strictive covenant does not result in loss of the right to 
enforce the covenant by injunction, and acquiescence in 
violations * * * which are immaterial and do not affect 
or injure one will not preclude him from restraining vio- 
lations thereof which would so operate as to cause him 
to be damaged. Thus, a lot owner’s failure to object to 
violations * * * on lots remotely situated from his lot 
does not deprive him of the right to enforce the re- 
striction for a violation on lots in close proximity to his 
lot which would be especially and directly injurious to 
him.” 20 Am. Jur. 2d, Covenants, Conditions, etc., § 
274, p. 835. 

“Plaintiffs are not estopped from preventing a most 
flagrant violation of the restrictions on account of their 
theretofore failure to stop a slight deviation from the 
strict letter of such restrictions.’”» Hogue v. Dreeszen, 
supra. 

In light of the rules set forth above and in considering 
the evidence, we conclude that if the modular and trailer 
homes violate covenant No. 12, they were nonetheless at 
a considerable distance from plaintiffs’ homes and would 
not constitute a violation materially affecting plaintiffs. 
While the apartment in the one modular home is in 
violation of the covenants, it too is at a great distance 
from plaintiffs and had no material effect upon them. 
As previously indicated it is not clear whether plaintiffs 
even had knowledge of the same. The driving range 
for all practical purposes involves no structure of any 
significance and it too is a considerable distance from 
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plaintiffs’ homes. The other violations noted are of no 
significance for the purposes of this case. 

We further note that defendants’ structure, which is 
in clear violation of the covenants, is in closer proximity 
to plaintiffs’ homes, is in clear view of them, and by its 
appearance and proposed use can be fairly said to mate- 
rially detract from the residential values plaintiffs seek 
to protect by enforcement of the covenants. 

We are therefore of the opinion that plaintiffs have 
not so acquiesced in the violation of the covenants by 
other owners in the subdivision that they are estopped or 
barred from seeking injunctive relief against defendants 
for what may be fairly described as a clear and flagrant 
violation by defendants of the covenants noted and which 
materially affect plaintiffs. 

That plaintiffs have a right to seek enforcement of the 
covenants is clear, the dedication declaring them to 
run with the land and being for the mutual benefit of all 
owners in the subdivision as well as being noted in the 
deeds of the parties. 

Defendants have assigned a number of other alleged 
errors by the trial court which assignments are not 
sustained by the record and require no further action 
by this court. 

The judgment and decree of the trial court is therefore 
affirmed and the cause remanded with directions to 
issue a mandatory injunction in accordance with the 
trial court’s decree, directing defendants within 60 days 
from the issuance of the writ either to remove the entire 
structure located on Lot 8, Block 3, Country Club Estates, 
or so much thereof that the remaining structure as ap- 
propriately modified will be in full compliance with the 
restrictive covenants of the plat of said subdivision. 

Costs herein are taxed to defendants. 

AFFIRMED AND REMANDED WITH DIRECTIONS. - 
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STATE OF NEBRASKA, APPELLEE, v. RAYMOND E. Dirco, 
APPELLANT. 
241 N. W. 2d 351 


Filed April 28, 1976. No. 40356. 


1. Criminal Law: Guilty Verdict: Evidence. This court, in a 
criminal action, will not interfere with a verdict of guilty 
based upon conflicting evidence unless it is so lacking in pro- 
bative force that, as a matter of law, it is insufficient to 
support a finding of guilt beyond a reasonable doubt. 

2. Criminal Law: Aiders and Abettors. Whoever aids, abets, or 
procures another to commit any offense may be prosecuted and 
punished as if he were the principal offender. Aiding and 
abetting involves some participation in the criminal act or in- 
volves some conscious sharing in the criminal act, as in some- 
thing that accused wishes to bring about, in furtherance of 
the common design, either before or at the time the criminal 
act is committed, and it is necessary that he seeks by his ac- 
tion to make it succeed. 

8. Criminal Law: Aiders and Abettors: Evidence: Intent. A com- 
mon purpose or criminal intent among two or more persons 
to commit a crime need not be shown by direct evidence, but 
may be proved by the circumstances surrounding the act. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed. 


John A. Rickerson and Neal Stenberg, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. ; 


Heard before WuiTeE, C. J., SPENCER, McCown, NEw- 
TON, CLinton, and Bropkey, JJ., and Kuwns, Retired 
District Judge. 


CLINTON, J. 

Defendant Raymond E. Dirgo was found guilty by a 
jury of the crime of robbery and was sentenced to a 
term of 3 years in the Nebraska Penal and Correctional 
Complex. He has appealed, making the following as- 
signments of error: (1) The evidence was insufficient as 
a matter of law to support the verdict and hence his 
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motion for a directed verdict should have been granted. 
(2) The court erred in giving an instruction which per- 
mitted the jury to consider whether the defendant was 
guilty by reason of being an aider and abettor. (3) The 
foundation for admission into evidence of a television 
set and bottles of liquor, the subject of the theft, was 
insufficient and the court therefore erred in admitting 
such evidence. 

A recital of the import of the State’s evidence disposes 
of all the assignments adversely to the defendant’s con- 
tentions. The robbery itself was established by direct 
testimony of the victim. Collaboration of third parties 
and identity of stolen property are in part circum- 
stantial. 

The evidence would permit the jury to find as follows. 
On the evening of March 2, 1975, at about the hour of 
6 o’clock p.m., the victim, Paul Ronk, went to the Ken- 
tucky Tavern in Omaha where he consumed 10 or 12 
bottles of beer. At about 11 or 11:30 p.m. he left the 
tavern alone and drove. his car to downtown Omaha 
with the intention of going to a restaurant. However, 
he decided to have a drink and went to the Diamond 
Bar. There he met the defendant Dirgo with whom he 
was not previously acquainted. He struck up a con- 
versation with Dirgo. The two drank together until the 
tavern closed about 1:15 am. Then they went in Ronk’s 
car to Ronk’s apartment at 4424 North 28th Street. 
There Ronk had a drink and Dirgo may have also had 
one. At that time Ronk arose to fix himself another 
drink. Only Ronk and Dirgo were in the apartment. 
As Ronk turned his back Dirgo hit him in the head, 
knocking him to the floor. Dirgo then continued to beat 
him. During this beating Ronk heard his apartment 
door open and “a couple of other people come in.” Ronk 
did not see the other persons nor hear their voices, but 
heard Dirgo giving directions which included instruc- 
tions to tear the phone from the wall and also to take 
the bottles of liquor. Ronk testified that the robbers 
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took the liquor, a television set, and $35 in cash from 
his billfold after they first removed it from his pocket 
while he was on the floor. The billfold was later found 
in the yard of 4424 North 28th Street. 

At the time the robbery was taking place, two Omaha 
police department cruiser officers, Dutton and Dunning, 
were driving east on Ames Avenue toward 28th Street. 
(Ronk’s apartment was in a building located at the 
southwest corner of the intersection of 28th Street and 
Ames Avenue.) As the officers passed the intersection 
they noticed an automobile with headlights on, parked 
on the east side of 28th Street about 100 feet south of 
Ames Avenue. It was parked between two other auto- 
mobiles, one of which was later shown to be that of 
Ronk. The officers observed two persons in the car. 
Because the car was one which the officers had not seen 
in the neighborhood previously, they drove east 1 block 
and circled the block, coming back by the parked car. 
Just as they approached the car a Caucasion male, later 
identified as Mitchell, ran from the porch of 4424 North 
28th Street, crossed in front of the cruiser, and ran be- 
tween the car which had its lights on and one of the 
other parked cars. As the man reached a fence on the 
east side of 28th Street he dropped bottles of liquor he 
was carrying and fled between two houses. The officers 
turned the car east on Ames Avenue. Then Dutton got 
out, pursued Mitchell, and apprehended him when Mitch- 
ell doubled back toward the parked car. That car had 
departed in the meantime. Ronk by this time had re- 
vived, gone outside where he saw the police car, and 
yelled to the officers that he had been robbed. The of- 
ficers then took his story. They observed he had been 
badly beaten. 

Dunning had earlier seen the parked auto go to Ames 
Avenue and turn left. He gave, by police radio, a de- 
scription of the car, a 1966 blue Oldsmobile or Chevrolet, 
and requested a pickup. Another cruiser officer, Lynch, 
heard the broadcast while he was at 30th Street and 
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Ames Avenue. He began a search and at 42nd Street 
and Grand Avenue came upon a car matching the de- 
scription given by Dunning. He changed course to follow 
that car and when he did so the car fled at high speed. 
Lynch gave chase and about 20 blocks later the car 
crashed into two parked automobiles. One of the oc- 
cupants of the car got out and ran. Lynch did not see 
his face and could not identify him, but described him 
as being about 6 foot 1 inch or 6 foot 2 inches and wear- 
ing long, dark hair. The other occupant of the car, one 
Lutz, had suffered a broken arm in the collision and did 
not run. Lynch handcuffed him to the steering wheel 
of the car and then sought the man who had fled, but 
was unable to find him. Lynch then checked the auto 
registration and found it was registered to one Ray- 
mond Dirgo of a Florence Boulevard address located 4 
- or 5 blocks from the accident scene. Lynch found in the 
back seat of the Dirgo car a television set, apparently 
damaged in the collision, but which matched the de- 
scription of that taken in the Ronk robbery. At trial 
the television set was received into evidence on the basis 
of Ronk’s testimony that it was the same kind as the 
one taken from his apartment and on the officer’s testi- 
mony that the television set was the one found in the 
car. 

After Lynch’ futile attempt to find the second man, 
he then drove to the Florence Boulevard address and 
there talked to one Raymond Dirgo, father of the de- 
fendant. The father told the officer that the defendant 
had previously lived at that address but had moved out 
about a week earlier. The State at trial offered no 
direct evidence to show that the automobile in which 
Lutz was apprehended was the property of the defendant, 
Raymond E. Dirgo, rather than the property of the 
father, Raymond Dirgo. This was left to circumstantial 
inference. 

Prior to talking to the father, Lynch had Lutz taken 
to the hospital. There officer Dunning, who was at the 
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hospital with Ronk and Mitchell, observed Lutz and 
recognized him as one of the two occupants of the car 
that had been parked opposite Ronk’s apartment. 

Dutton and Dunning, who had seen Mitchell drop the 
liquor bottles, had, during their investigation following 
the incident, called a police department identification 
technician who took pictures of the bottles, one of 
which was broken. Later an identification technician 
lifted fingerprints from one of the bottles and these, by 
comparison with exemplar prints taken from the defend- 
ant, were found to be the fingerprints of the defendant. 
At trial Ronk testified that at the time of the robbery 
he had in his apartment three bottles of liquor of the 
kind and brand found and that they were missing after 
the robbery. The bottles and the pictures taken by the 
technician were received in evidence. 

This summary of the evidence demonstrates that it 
was sufficient to permit the jury to find that Dirgo was 
a participant in the robbery and collaborated with 
Mitchell and Lutz therein even though the means by 
which the collaboration was arranged can only be in- 
ferred. 

The applicable rules are: “This court, in a criminal ac- 
tion, will not interfere with a verdict of guilty based 
upon conflicting evidence unless it is so lacking in pro- 
bative force that, as a matter of law, it is insufficient 
to support a finding of guilt beyond a reasonable doubt.” 
State v. Monroe, 188 Neb. 100, 195 N. W. 2d 159. 

“Whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if he 
were the principal offender. ... Aiding and abetting 
involves some participation in the criminal act or in- 
volves some conscious sharing in the criminal act, as in 
something that accused wishes to bring about, in fur- 
therance of the common design, either before or at the 
time the criminal act is committed, and it is necessary 
that he seeks by his action to make it succeed.” State 
v. Alvarez, 189 Neb. 276, 202 N. W. 2d 600. 
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A common purpose or criminal intent among two or 
more persons to commit a crime need not be shown by 
direct evidence, but may be proved by the circumstances 
surrounding the act. State v. Knecht, 181 Neb. 149, 
147 N. W. 2d 167. The circumstantial foundation for 
the admission of the bottles and the television set was 
clearly sufficient. See State v. Huerta, 191 Neb. 280, 
214 N. W. 2d 613. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PHILLIP R. KLuGE, 
APPELLANT. 
241 N. W. 2d 354 


Filed April 28, 1976. No. 40361. 


Appeal from the District Court for Douglas County: 
SAMUEL P. Caniciia, Judge. Affirmed. 


Paul E. Watts, J. Joseph McQuillan, Gerald E. Moran, 
and Robert C. Sigler, for appellant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before Waits, C. J., SPENCER, McCown, New- 
TON, CLINTON, and Bropkey, JJ., and Kuws, Retired 
District Judge. 


NEwTON, J. 

The defendant entered a plea of nolo contendere to a 
charge of entering a dwelling house in the nighttime 
and attempting to kill, disfigure, or maim a young girl. 
He received the minimum sentence of 3 years in the 
Nebraska Penal and Correctional Complex and has ap- 
pealed on the grounds that the sentence is excessive 
and that he should have been placed on probation. 

The defendant became intoxicated and late at night 
broke into the house of a stranger by forcing entry 
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through a basement window, picked up a metal tennis 
racket, entered the bedroom of a young girl, and pro- 
ceeded to viciously beat her with the tennis racket. The 
girl’s screams aroused her father who subdued the de- 
fendant. 

The defendant appears to have borne a good reputa- 
tion prior to the commission of this offense and had not 
previously been convicted of a felony. The present 
offense, however, is one of violence and represents the 
type of crime for which probation is rarely granted. 
Under the circumstances, we cannot conclude that there 
was an abuse of discretion on the part of the trial 
judge and the judgment of the District Court must be 
affirmed. See State v. Swails, 195 Neb. 406, 238 N. W. 
2d 246. 

AFFIRMED. 


RonaLD OBERHELMAN, APPELLANT, v. LoyAL I. BLOUNT, 


APPELLEE, 
241 N. W. 2d 355 


Filed April 28, 1976. No. 40366. 


1. Negligence: Pleadings: Trial: Evidence. If the defendant 
pleads that the plaintiff was guilty of contributory negligence 
the burden is upon him to prove that defense. 

: Where contributory negli- 

gence is pleaded as a defense, and there is no competent evi- 

dence to support it, it is prejudicial error to submit to the 
jury issues involving contributory and comparative negligence. 

3. Negligence: Trial: Instructions. Where different minds may 
reasonably draw different conclusions or inferences from the 
adduced evidence, or if there is a conflict therein, as to whether 
or not the evidence establishes negligence or contributory neg- 
ligence, and the degree thereof, when one is compared with 
the other, such issues must be submitted to a jury. 

4, Pleadings: Trial: Evidence: Instructions. It is reversible 
error for the trial court to include in its instructions to the 
jury allegations of fact found in the pleadings but which have 
not been supported by any evidence. 
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5. Damages. It is just as essential that the value of future pain 
and suffering be reduced to its present worth as it is that 
the value of loss or impairment of future earnings be reduced 
to its present worth. 

6. Damages: Evidence: Trial. Life expectancy tables are not con- 
clusive, but may be considered in connection with other evi- 
dence bearing on the probable life expectancy of the plaintiff, 
such as health, habits, occupation, and other activities. 


Appeal from the District Court for Cass County: 
Berry PETERSON SHARP, Judge. Reversed and remanded 
with directions. 


Warren C. Schrempp, Richard J. Dinsmore, and 
Richard E. Shugrue of Schrempp, Dinsmore & McQuade, 
and Richard J. Spethman, for appellant. 


Richard P. Jeffries of Gross, Welch, Vinardi, Kauffman 
& Day, and Dwight Griffiths, for appellee. 


Heard before Spencer, Newton, and Curnton, JJ., 
and WarrEN and Rist, District Judges. 


Warren, District Judge. 

This is an action for damages arising out of a collision 
between an automobile being driven by plaintiff Ronald 
Oberhelman and a farm grain truck being operated by 
defendant Loyal I. Blount. Plaintiff suffered a knee 
injury involving a fracture of the lateral plateau of the 
left tibia, from which he claims a permanent disability. 

The collision took place on October 20, 1971, on U. S. 
Highway Nos. 73-75 approximately 3 miles north of 
Plattsmouth, Nebraska. The highway in that area is a 
four-lane divided highway, with the eastern two lanes 
northbound and the western two lanes southbound. Sep- 
arating the north and southbound lanes is a wide cen- 
ter median wherein is located a state weigh station. 
For northbound trucks, there is an entrance road to the 
south of the weigh station and north of the weigh station 
is an exit road back onto the two northbound lanes of 
highway Nos. 73-75. Approximately 1,000 to 1,500 feet 
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separates the entrance and the exit to the weigh station 
access road. At the point of exit there is a stop sign 
facing west controlling vehicles about to enter highway 
Nos. 73-75. 

At 7 am., when it was still dark, the defendant 
Blount drove his truck out of the weigh station north 
on the exit road, turned east, and stopped 8 to 10 feet 
back of the stop sign. He looked to the south, saw 
headlights about 900 feet away, and entered the high- 
way. He traveled northeasterly about 20 feet at not 
over 5 miles per hour, saw plaintiff’s automobile 20 to 30 
feet away, and struck the plaintiff’s automobile at the 
left front door with the extreme right front corner of 
his truck. Plaintiff claims that the impact took place 
in the left lane and that was where “he hit me.” 
Blount admits that he did not look again to the south 
after starting up from the stop sign. The plaintiff Ober- 
helman, as he traveled north, came over a viaduct some 
2,500 to 3,000 feet from the accident scene and observed 
a semi-trailer truck just entering highway Nos. 73-75 
from the weigh station exit, so he changed to the left 
lane to be prepared to pass the slow moving vehicle. 
He was traveling 50 to 55 miles per hour. The posted 
speed limit was 60 miles per hour. When Oberhelman 
was about 150 feet south of the weigh station exit he 
saw Blount pull onto the highway. He swerved to the 
right and applied his brakes, but the truck kept coming 
and the collision resulted. 

Clarence Tom Frudiker, then deputy sheriff of Cass 
County, testified that he found the accident debris in 
the right lane approximately 3 feet east of the dividing 
line between the two lanes. When Frudiker asked 
Blount why he had failed to yield the right-of-way, 
Blount stated that he had stopped at the stop sign, ob- 
served a vehicle coming from the south, but thought 
he had time to get across the highway before the ve- 
hicle reached him. Oberhelman claimed medical specials | 
of $747.93 and total loss of his automobile valued at 
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$925. Blount cross-petitioned for his truck damage of 
$179.08. 

The court submitted the case on plaintiff's petition, 
the defense of contributory negligence, comparative neg- 
ligence, and the defendant’s counterclaim. The jury re- 
turned a verdict for the plaintiff on his petition and 
assessed damages of $4,327 against Blount, and further 
found for plaintiff on the defendant’s counterclaim. 
Plaintiff filed his motion for new trial on the issue of 
damages only, and appeals from the order overruling 
the same. 

Plaintiff’s principal assignment of error is that the 
court erred in submitting and instructing on alleged con- 
tributory negligence of the plaintiff and comparative 
negligence, thus giving the jury the opportunity to re- 
duce the damages awarded by use of the comparative 
negligence doctrine while finding for plaintiff on liability. 
The defendant alleged that Oberhelman was negligent 
in six respects: He failed to keep a proper lookout; 
he failed to keep his vehicle under proper control; he 
drove at a high and dangerous rate of speed that was 
not commensurate for the conditions of the roadway 
and the condition of the traffic at that time existing; 
he failed to yield to defendant his half portion of high- 
way Nos. 73-75; he failed to yield the right-of-way to the 
defendant; and he failed to slow down, stop, or swerve 
his vehicle or take other means at hand to avoid the 
collision. The court instructed the jury on each of these 
six allegations of plaintiffs contributory negligence, 
verbatim. 

“Tf the defendant pleads that the plaintiff was guilty 
of contributory negligence the burden is upon him to 
prove that defense.” Giebelman v. Vap, 176 Neb. 452, 
126 N. W. 2d 673 (1964). 

“Where contributory negligence is pleaded as a de- 
fense, and there is no competent evidence to support it, 
it is prejudicial error to submit to the jury issues in- 
volving contributory and comparative negligence.” 
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Spath v. Coon, 189 Neb. 822, 205 N. W. 2d 541 (1973). 
See, also, Arnold v. Lance, 166 Neb. 834, 90 N. W. 2d 814 
(1958). 

“Where different minds may reasonably draw dif- 
ferent conclusions or inferences from the adduced evi- 
dence, or if there is a conflict therein, as to whether or 
not the evidence establishes negligence or contributory 
negligence, and the degree thereof, when one is com- 
pared with the other, such issues must be submitted to a 
jury.” Gross v. Johnson, 174 Neb. 273, 117 N. W. 2d 534 
(1962). 

“It is reversible error for the court to include, in its 
instructions to the jury, allegations of fact found in the 
pleadings but which have not been supported by any 
evidence.” Fuss v. Williamson, 159 Neb. 525, 68 N. W. 
2d 139 (1955). 

We examine the specifications of contributory negli- 
gence in the light of the foregoing rules. The first al- 
legation was that Oberhelman failed to keep a proper 
lookout. Plaintiff was traveling on a favored arterial 
highway protected by a stop sign and he had a right to 
assume that other users of the highway would use the 
highway in a lawful manner unless or until he had warn- 
ing, notice, or knowledge to the contrary. See Gross v. 
Johnson, supra. The first such warning or notice which 
Oberhelman had was when he was 150 feet away and 
Blount pulled onto the highway and into the lane in 
which plaintiff was traveling. Plaintiff testified that 
he was sure he had earlier noticed the Blount truck 
sitting there at the stop sign, but took no special notice 
of it until it pulled out in front of him. Defendant’s 
contention that Oberhelman’s observation was grevously 
tardy is without basis in fact. There is literally no evi- 
dence that plaintiff failed to keep a proper lookout and 
the jury should not have been allowed to consider that 
specification. 

The second specification of contributory negligence 
concerned an alleged failure of Oberhelman to keep his 
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vehicle under proper control. The term as used in the 
standard instruction is “reasonable control,” and that 
is the term which should have been used both by the 
court and counsel. (NJI No. 7.03.) Disregarding that 
misnomer, we find nothing in the evidence to even sug- 
gest that plaintiff ever lost control, or failed to have 
full, complete, and reasonable control of his automobile. 
He immediately applied his brakes and swerved when 
Blount suddenly entered the highway. This specifica- 
tion of negligence has no support in the evidence. 

Thirdly, the jury was instructed with reference to a 
high and dangerous rate of speed not commensurate 
with the conditions of the roadway and the traffic. 
Again it is noted that court and counsel disregarded 
the plain language of the two applicable statutes then 
in force which prohibit speed greater than is reason- 
able and proper (§ 39-723, R. S. Supp., 1971), and speed 
greater than is reasonable and prudent (§ 39-7,108, 
R. R. S. 1943, Reissue of 1968), and instead coined the 
nebulous and misleading phrase “high and dangerous 
rate of speed.” Building upon plaintiff’s testimony 
that he knew the weigh station was an area of “some 
vehicle activity,” defendant’s counsel has argued ex-. 
tensively that plaintiff. had the duty to reduce speed 
in coming to what he now terms an area of “high 
traffic density,” of “known high traffic,” and “high ve- 
hicular activity.” The evidence was that the accident 
scene was an area of some vehicle activity. The same 
could be said of each and every vehicle accident scene. 
The condition of highway Nos. 73-75 at this point was 
normal. Plaintiff testified he was driving 50 to 55 miles 
per hour. Defendant did not testify as to plaintiff's 
speed. The traffic was normal. There was no unusual 
or dangerous condition, except for that created by de- 
fendant himself. Defendant’s evidence did not meet the 
burden necessary to make a jury question on speed, and 
this specification should not have been submitted to 
the jury. 
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In the fourth and fifth specifications of contributory 
negligence, the court submitted failure to yield in two 
particulars: (1) Failure to yield the defendant Blount 


his half of highway Nos. 73-75; and (2) failure to yield 
the right-of-way to defendant. It should be abundantly 
clear in this fact circumstance that there was no de- 
- fendant’s half of the highway, and no right-of-way in 
defendant. On the contrary, defendant Blount had 
the positive duty to yield the right-of-way to all vehicles 
on the protected highway which were at such a distance 
and traveling at such a speed that it would be impru- 
dent for him to enter the highway. There is simply no 
basis whatever for the submission of these two specifi- 
cations of contributory negligence. 

Lastly, the court submitted the allegation that plain- 
tiff failed to slow down, stop, or swerve his vehicle or 
take other means at hand to avoid the collision. Such 
allegations are in the nature of general allegations of 
negligence, and should be cautiously given. However, it 
is sufficient to say that the uncontradicted evidence 
shows that the plaintiff did apply his brakes and swerve 
to the right lane in an attempt to avoid a collision the 
moment the danger became apparent. This was not a 
proper specification of contributory negligence. 

Having concluded that there was insufficient evidence 
to sustain an affirmative finding of contributory negli- 
gence on any one of the six specifications upon which 
the court instructed the jury, we find that the submis- 
sion of plaintiff’s contributory negligence and compara- 
tive negligence was error, which was not cured by the 
verdict for the plaintiff because the jury was thereby 
allowed to compare negligence and thus reduce the dam- 
ages due plaintiff. Such error is therefore prejudicial. 

The finding of negligence on the part of defendant 
which proximately caused the collision is abundantly 
supported by the record. 

The necessity of a new trial on the question of dam- 
ages makes it unnecessary to consider plaintiff's assign- 
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ments of error involving the court’s failure to sustain 
plaintiff’s motion for directed verdict on the question of 
liability, and the inadequacy of the verdict. . 

Because a new trial is directed, two additional assign- 
ments of error should be discussed briefly. 

Plaintiff contends that the court erred in instructing 
the jury that any award for future pain and suffering 
should be reduced to its present value. Plaintiff cites 
Chicago & N. W. Ry. Co. v. Candler, 283 F. 881 (Neb., 
1922), as holding that damages for future pain and suf- 
fering should not be reduced to present value because: 
“In the matter of pain, suffering, or inconvenience, no 
books are kept, no inventories made, no balances struck.” 
The position of this court has been stated in Wolfe v. 
Mendel, 165 Neb. 16, 84 N. W. 2d 109 (1957), as follows: 
“We think it just as essential that the value of future 
pain and suffering be reduced to its present worth as it 
is that the value of loss or impairment of future earn- 
ings be reduced to its present worth.” That position 
has been restated by our approval of the pattern jury 
instructions (NJI No. 4.13) which were properly given 
by the trial court in this instance. Juries in Nebraska 
have been “striking a balance” on future pain and suf- 
fering by reducing it to its present worth for many 
years. We see no reason to depart from that rule. This 
assignment of error is without merit. 

The trial court allowed to be read in evidence on the 
issue of future damages the life expectancy tables 
for plaintiff's age (29) from three separate sources: 
Actuaries - 35.15 years; American - 36.03 years; and 
1958 Commissioner’s - 42.16 years. Plaintiff assigns as 
error the use of any except the 1958 Commissioner’s 
Table. The court properly instructed the jury that life 
expectancy tables are not conclusive, but may be con- 
sidered in connection with other evidence bearing on the 
probable life expectancy of the plaintiff, such as health, 
habits, occupation, and other activities. (NJI No. 4.12.) 
We see no prejudicial error in giving the jury all three 
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tables since that constituted giving the jury all available 
information on the subject. So long as the Revisor of 
Statutes sees fit to include all three tables in the Ap- 


pendix to Volume 2A of Reissue Revised Statutes of Ne- 
braska, 1943, we see no error in giving the jury that in- 
formation. 

The judgment of the District Court is reversed and the 
cause remanded with instructions to enter judgment for 
the plaintiff on the issue of liability and grant a new 
trial on the issue of damages. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Faye TINNIN BARNES, APPELLEE, V. HARLAND S. MILLIGAN, 
APPELLANT, IMPLEADED WITH GLAIDETH FRANK ET AL., 
APPELLEES. 

241 N. W. 2d 508 


Filed April 28, 1976. No. 40384. 

1. Summary Judgments. The moving party is not entitled to 
summary judgment except where there exists no genuine issue 
as to any material fact and where under the facts he is en- 
titled to judgment as a matter of law. 


2. Summary judgment is an extreme remedy and should 
be awarded only when the issue is clear beyond all doubt. Any 
reasonable doubt touching the existence of a material issue of 
fact must be resolved against the moving party. 

3. Upon a motion for summary judgment the court 


examines the evidence, not to decide any issue of fact, but to 
discover if any real issue of fact exists. 


Appeal from the District Court for Sheridan County: 
Rosert R. Moran, Judge. Reversed and remanded for 
further proceedings. 


Michael V. Smith of Smith & King, for appellant. 
Edmund Hollstein, for appellee Barnes. 


Heard before WuitrE, C. J.. McCown, Newton, and 
Bropkey, JJ., and Kortum, District Judge. 


McCown, J. 
This is an action involving title to and possession of 
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certain ranch land lying between the boundary line de- 
scribed in conveyances, and a boundary fence erected 
and maintained for more than 10 years. 

The plaintiffs original petition was an action for 
willful trespass and damages. The defendant Milligan’s 
counterclaim asserted adverse possession of the disputed 
tract and prayed that title be quieted in him. Plain- 
tiff’s amended petition sought damages and delivery of 
possession. Both parties filed motions for summary judg- 
ment. The court overruled defendant’s motion for sum- 
mary judgment, granted plaintiff's motion, directed a 
survey to establish the legal boundary, ordered plaintiff 
to erect a fence along that boundary at her own ex- 
pense, and dismissed defendant’s counterclaim. The de- 
fendant Milligan has appealed. 

The disputed land here, together with land to the 
east and west of it, had been a part of the Tinnin ranch . 
in Sheridan County at one time. Another large ranch, 
known as the Modisett ranch, adjoined the Tinnin ranch 
on the east. The Modisett ranch was owned by Stansbie 
and Engel Company, a corporation formed by Chris and 
LeRoy Abbott. In 1944, Stansbie and Engel acquired a 
one-third interest in the Tinnin ranch. The plaintiff in 
this action, who owned a two-thirds interest in the Tin- 
nin ranch then, filed a partition action in federal court. 
On June 5, 1951, that partition action was settled by 
agreement approved by the court, and the Tinnin ranch 
was divided so that the plaintiff received the western 
part of the Tinnin ranch and Stansbie and Engel Com- 
pany received the eastern part of the ranch, which ad- 
joined the Modisett ranch. The agreement was con- 
firmed by deeds executed by the former joint owners 
to each other. 

Chris Abbott and the plaintiff could not agree on the 
fencing of the new common border, which was not sur- 
veyed or fenced. Sometime thereafter prior to his 
death in 1954, Chris Abbott arbitrarily installed a fence 
on the northerly portion of the west side of the disputed 
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area. That fence connected to the north end of an exist- 
ing fence which extended for some distance along the 
west boundary of Sections 15 and 22. At about the same 
time an employee of plaintiff installed a fence from the 
south end of the old fence in Section 22 and thence south- 
easterly to a point just east of the center of Section 27, 
where it tied into an existing east-west fence. The 
critical fence, including the portions erected by plaintiff 
and defendant’s predecessors with the old fence in the 
middle, covered a distance of about 214 miles and has re- 
mained in that exact location ever since the middle 
1950’s. There was no fence along the actual boundary 
line, and the disputed area includes approximately 1,000 
acres. 

In sustaining plaintiff's motion for summary judgment 
the court relied upon documents, admissions, and an- 
swers to interrogatories, together with depositions of 
various witnesses. In its memorandum opinion the Dis- 
trict Court specifically found that the defendant and his 
predecessors in title had been in exclusive continuous 
possession of the land since the mid-1950’s, and during 
all that time had used the land for the purposes for 
which it was suited. However, the court found that 
the defendant had not proved that such exclusive pos- 
session and use was “under a claim of ownership.” The 
court determined that the possession and use was not 
under a claim of ownership on the basis of a statement 
in one of the depositions that at the time Chris Abbott 
commenced construction of the northern portion of the 
fence he stated to the witness that he was going to build 
the fence over to the school section land and “I can pay 
that old lady rent on this land just like anybody else.” 
The court accepted the witness’ statement in the deposi- 
tion as an established uncontradicted fact. There was, 
however, evidence in a deposition from another witness 
that the fence was a temporary fence, and that Mr. 
Abbott at no time said anything to him about leasing 
the land from the plaintiff. There is no evidence that 
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plaintiff ever leased the land to defendant’s predeces- 
sors, nor even discussed it. There is no evidence that 
she ever gave them permission to use any of her land, 
nor that they ever asked it. 

Not only was there a genuine issue as to a material 
fact or facts in this case, but the ultimate inferences 
to be drawn from uncontradicted facts were neither 
clear nor without dispute. The basic factual issue here 
was whether the defendant’s possession was hostile and 
therefore adverse, or whether it was permissive. The 
evidence on that issue is clearly contradictory. 

In Green v. Village of Terrytown, 189 Neb. 615, 204 
N. W. 2d 152, we said: “The moving party is not en- 
titled to summary judgment except where there exists 
no genuine issue as to any material fact in the case 
and where under the facts he is entitled to judgment as 
a matter of law.” In that case we held that even though 
there were no conflicting evidentiary facts, where the 
ultimate inferences to be drawn from the facts are not 
clear, the inferences are not conclusively established, and 
it cannot be determined whether the defendant is en- 
titled to judgment as a matter of law. 

Summary judgment is an extreme remedy and should 
be awarded only when the issue is clear beyond all 
doubt. Any reasonable doubt touching the existence of 
a material issue of fact must be resolved against the 
moving party. The requirements to sustain a motion 
for summary judgment are the same whether one party 
or both parties have moved for summary judgment. 
Hiram Scott College v. Insurance Co. of North America, 
187 Neb. 290, 188 N. W. 2d 688. 

The memorandum opinion establishes that the District 
Court found that the possession by the defendant and 
his predecessors was actual, continuous, open, exclusive, 
and notorious, but that it was not hostile or adverse. 
In Hallowell v. Borchers, 150 Neb. 322, 34 N. W. 2d 404, 
this court discussed the issues of intention and hostility 
in determining whether possession was adverse. See, 
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also, III American Law of Property, § 15.4a, p. 772. 
Other authorities also reflect the view that adverse 
possession and use is simply the opposite of permissive 
possession and use. Where the use is not with the per- 
mission of the owner, it may be regarded as adverse. 

The District Court in weighing the evidence placed 
the burden on the defendant of establishing that his ex- 
clusive possession and use was under a “claim of owner- 
ship.” 3 Am. Jur. 2d, Adverse Possession, § 96, p. 177, 
states: “Terms such as ‘claim of right,’ ‘claim of title,’ 
and ‘claim of ownership,’ when used in this connection, 
mean nothing more than the intention of the disseisor 
to appropriate and use the land as his own to the ex- 
clusion of all others, irrespective of any semblance or 
shadow of actual title or right. * * * Thus, ‘claim of 
right’ means no more than ‘hostile’ and if possession is 
hostile it is ‘under a claim of right.’ ” 

In Purdum v. Sherman, 163 Neb. 889, 81 N. W. 2d 
331, this court said: “Adverse possession is founded up- 
on the intent with which the occupant has held posses- 
sion and this intent can best be determined by his 
acts in relation thereto. * * * The real purpose of pre- 
scribing the manner in which an adverse holding will be 
manifested is to give notice to the real owner that his 
title or ownership is in danger so that he may within 
the period of limitation take action to protect his in- 
terest. It is the nature of the hostile possession that 
constitutes the warning, not the intent of the claimant 
when he takes possession. When, therefore, a claimant 
occupies the land of another by actual, open, exclusive, 
and continuous possession, the owner is placed on notice 
that his ownership is endangered and unless he takes 
proper action within 10 years to protect himself, he is 
barred from action thereafter and the title of the claim- 
ant is complete.” 

Upon a motion for summary judgment the court ex- 
amines the evidence, not to decide any issue of fact, but 
to discover if any real issue of fact exists. Johnson v. 
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Metropolitan Utilities Dist., 176 Neb. 276, 125 N. W. 2d 
708. On the basis of the record here, substantial ma- 
terial facts are in dispute and the ultimate inferences 
to be drawn from uncontroverted facts are not clear 
and conclusive. The record fails to establish the plain- 
tiff’s right to judgment as a matter of law and the facts 
and inferences are not subject to determination upon 
a motion for summary judgment. The judgment is re- 
versed and the cause remanded to the District Court for 
further proceedings. 

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. FRANKLIN L. THOMPSON, 
APPELLANT. 
241 N. W. 2d 511 


Filed April 28, 1976. No. 40391. 


1. Criminal Law: Arrest: Misdemeanors: Probable Cause. A peace 
officer may arrest a person without a warrant if the officer 
has reasonable cause to believe the person has committed a 
misdemeanor in his presence, or has committed a misdemeanor 
and the officer has reasonable cause to believe the person will 
not be apprehended unless immediately arrested or may destroy 
or conceal evidence of the commission of the misdemeanor. 


2. Criminal Law: Arrest. The use of binoculars by police as an 
aid in performing surveillance is not unlawful. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan and Dennis G. Carlson, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Steven C. 
Smith, for appellee. 


Heard before SPENCER, BoSLAUGH, and CLINnToN, JJ., 
and FAHRNBRUCH and GRANT, District Judges. 
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BoSLAUGH, J. 

The defendant was convicted in county court of unlaw- 
ful possession of marijuana. Upon appeal to the District 
Court the finding of guilty was affirmed and a fine of 
$100 imposed. The defendant has appealed to this court 
and contends the judgment should be reversed because 
he was convicted upon evidence which should have been 
suppressed because it had been obtained by an unlawful 
search and seizure. 

The record shows the defendant was arrested in a 
residence at 1535 North 15th Street in Lincoln, Nebraska. 
This property had been under surveillance for about a 
month because the police suspected that controlled sub- 
stances were being sold or delivered from the property. 

On March 14, 1975, at about 9:15 p.m., two police of- 
ficers were stationed in the alley behind the property. 
From the alley they could see through a rear window 
into the house and observe what was happening in the 
living room. There was a sheer curtain across the win- 
dow but the drapes had been pulled back. Using binocu- 
lars, Officer Bullock saw a man, later identified as Whit- 
ney, smoking a cigarette that was being held in a pair 
of scissors. After taking the cigarette up to his mouth 
and smoking from it Whitney would pass it to his right. 
A short time later the cigarette would be returned to 
Whitney and he would smoke from it again. 

The officers then went to the front of the house and 
knocked on the front door. Whitney opened the door 
and the officers walked into the living room. They dis- 
played their badges and stated they were police officers. 
The defendant was sitting on a couch along the north 
wall to the right of where Whitney had been seated. 
The defendant had a pair of scissors in his hand and 
there was a hand-rolled cigarette and a package of cig- 
arette papers to his left. There was a fairly strong 
odor of marijuana inside the residence. 

The officers announced those present were under ar- 
rest for being in a place where a controlled substance was 
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being used and for unlawful possession of marijuana. 

The defendant contends his motion to suppress the 
evidence seized at the time of the arrest should have 
been sustained because it was obtained by an unlawful 
search and seizure. The State claims the search and 
seizure was incident to a lawful arrest. 

The evidence shows the officers observed a marijuana 
party in progress and then arrested the participants. 
The officers had a right to be in the alley and there was 
nothing unlawful in their use of binoculars. See, United 
States v. Lee, 274 U.S. 559, 47 S. Ct. 746, 71 L. Ed. 1202; 
Johnson v. State, 2 Md. App. 300, 234 A. 2d 464; Com- © 
monwealth v. Hernley, 216 Pa. Super. 177, 263 A. 2d 904; 
United States v. Minton, 488 F. 2d 37; Fullbright v. 
United States, 392 F. 2d 432; Annotation, 48 A. L. R. 
3d 1178; On Lee v. United States, 343 U. S. 747, 72 S. Ct. 
967, 96 L. Ed. 1270. A peace officer may arrest a person 
without a warrant if the officer has reasonable cause to 
believe the person has committed a misdemeanor in his 
presence, or has committed a misdemeanor and the of- 
ficer has reasonable cause to believe the person will not 
be apprehended unless immediately arrested or may 
destroy or conceal evidence of the commission of the 
misdemeanor. § 29-404.02, R. S. Supp., 1974. 

The arrest in this case was justified under the stat- 
ute. The search and seizure was incident to a lawful 
arrest and was, therefore, not unlawful. 

The judgment of the District Court is affirmed. 

; AFFIRMED, 

Grant, District Judge, dissenting. 

I recognize that the Fourth Amendment protects peo- 
ple, not places, and its reach cannot turn on the pres- 
ence or absence of physical intrusion into any given en- 
closure; and that what a person knowingly exposes to 
the public, even in his own home, is not a subject of 
Fourth Amendment protection. See Katz v. United 
States, 389 U.S. 347, 88 S. Ct. 507, 19 L. Ed. 2d 576. De- 
fendant, in this case, was seated in the living room of 
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his home with the drapes in that room drawn and was 
so situated that he was not visible from outside. A 
guest in the home could be seen, with the aid of binocu- 
lars, from a little-used alley behind the home, through 
a fully sheer-curtained window in an adjoining room 
which window was also partially covered by drapes 
drawn back and by potted plants placed in front of it. 
I feel that defendant has brought himself within the 
general rule referred to by Mr. Justice Harlan concur- 
ring in Katz v. United States, supra, to the effect that 
in order to avail himself of Fourth Amendment pro- 
tection, a defendant must “have exhibited an actual 
(subjective) expectation of privacy, and * * * that the 
expectation be one that society is prepared to recognize 
as ‘reasonable’.” The conduct of the police in this case 
in peering through what amounts to a crack in the wall 
of defendant’s home infringes on defendant’s constitu- 
tionally protected right to be free of warrantless govern- 
mental intrusion into his home. I feel the motion to 
suppress should have been sustained in toto. I respect- 
fully dissent. 

CLINTON, J., dissenting. 

I dissent. Because the reasons for my position are dif- 
ferent from those given by Grant, D.J., I must separately 
state them. The case authority recited in the majority 
opinion does support the proposition that factual infor- 
mation obtained by the use of binoculars to penetrate a 
premises without physical trespass may be used to show 
probable cause. I do not quarrel with that proposition. 
However, the cases in question do not support the war- 
rantless entry and search of a residence absent probable 
cause and exigent circumstances. 

The majority opinion also relies, unjustifiably I be- 
lieve, upon the provisions of section 29-404.02, R. S. 
Supp., 1974, to support a warrantless search of a resi- 
dence. Because there is no analysis relating the evi- 
dentiary facts to the statute on which the court relies, 
it is difficult to determine the rationale of the majority. 
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I do not believe the statute was intended to authorize 
the warrantless entry and search of a home, absent 
probable cause and exigent circumstances, or other recog- 
nized exceptions to the warrant requirements. Nor do 
I think the Legislature ever contemplated that the 
statute means that a misdemeanor committed in one’s 
home is committed in the presence of the officer when 
the officer is neither in the home nor on the premises. 
The facts in this case do not demonstrate exigent cir- 
cumstances even if we assume probable cause. 

The record indicates that the investigating officers 
observed through binoculars an individual, not the de- 
fendant, smoking a cigarette and passing it to another 
person who could not be observed. For reasons which 
are not disclosed by the record, these officers believed 
that the cigarette contained marijuana. They then went 
to the front door of the residence. One of the officers 
drew his gun. The other officer knocked on the door. 
When the door was opened, the officers apparently iden- 
tified themselves as police officers and then, without in- 
vitation, entered. Only one of the officers testified at 
the suppression hearing. He stated that he saw the de- 
fendant seated in a chair and beside him on a table was 
a cigarette later determined to be marijuana. He ap- 
parently did not, however, see the cigarette until he en- 
tered. This officer further testified that he had at no 
time any reason to believe the defendant was about to 
leave the house or the city. He testified to no facts 
leading to a conclusion that evidence was about to be 
destroyed. It might, of course, be inferred that the 
cigarette being smoked would be consumed in the process. 

It is my view that a search warrant was required 
under the circumstances before the officers were en- 
titled to enter the home to seize and search. 

I now discuss the authorities on which the majority 
opinion relies. In Johnson v. State, 2 Md. App. 300, 234 
A. 2d 464, the court held only that binocular observa- 
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tions were proper to show probable cause for issuance 
of a search warrant. That case is not authority for a 
warrantless search of a residence. In Commonwealth v. 
Hernley, 216 Pa. Super. 177, 263 A. 2d 904, again the 
long-range observations by binoculars were used to ob- 
tain a warrant for search of a print shop for evidence 
of illegal gambling. United States v. Lee, 274 U. S. 
559, 47 S. Ct. 746, 71 L. Ed. 1202, involved the search of 
a boat on the high seas after searchlight observation. 
The charge in that case was smuggling. In On Lee v. 
United States, 343 U. S. 747, 72S. Ct. 967, 96 L. Ed. 1270, 
the issue involved use of admissions obtained through a 
bugged informer. The place involved was a place of 
business which the public was entitled to enter. It has 
no application here. In Fullbright v. United States, 392 
F. 2d 432, the search (of a shed, not a residence) was 
made with a warrant obtained on the basis of informa- 
tion obtained in part by observations made through 
binoculars. All the above cases involved felonies. In 
United States v. Minton, 488 F. 2d 37, the officers made 
observations of a van being unloaded at a warehouse. 
They then approached, observed, and smelled illegal liq- 
uor being unloaded. A felony was being committed in 
their actual presence. No warrant was required. None 
of the above cases is authority for the warrantless search 
of a residence. 

This court, up until this time, has insisted upon the 
necessity of a warrant for a search of a home absent 
one of the recognized exceptions for warrantless search. 
No exigencies existed here. For circumstances which 
justify warrantless entry and search, see State v. Patter- 
son, 192 Neb. 308, 220 N. W. 2d 235. 

I do not deny that there are cases (although the 
majority opinion does not cite them) which hold that a 
misdemeanor is committed in an officer’s presence when 
he observes its commission through a window and may 
thus enter without warrant even without the existence 
of exigent circumstances. Griffin v. State, 200 Md. 569, 
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92 A. 2d 743, cert. den. 345 U. S. 907, 73 S. Ct. 647, 97 
L. Ed. 1343; United States ex rel. Wright v. Woods, 432 
F. 2d 1148, cert. den. 401 U. S. 966, 91S. Ct. 983, 28 L. Ed. 
2d 248. However, I believe that the history of warrant- 
less arrests for misdemeanors supports the view that 
warrantless entry of a home to arrest for a misdemean- 
or or to search for evidence of such misdemeanor ab- 
sent exigent circumstances is unreasonable in the consti- 
tutional sense. See Commonwealth v. Krubeck, 23 Pa. 
Co. 35, 8 Pa. Dist. 521 (1899). 

At common law, an officer could arrest a party for a 
misdemeanor without a warrant only if the misdemeanor - 
was committed in his presence and a breach of peace 
was involved. Carroll v. United States, 267 U. S. 132, 
45 S. Ct. 280, 69 L. Ed. 543; United States v. Coplon, 
185 F. 2d 629, cert. den. 342 U.S. 920, 72 S. Ct. 362, 96 
L. Ed. 688. In marked contrast, the common law doc- 
trine in this state is that an officer may make a war- 
rantless arrest of a party for a felony even though the 
felony is not committed in his presence. United States 
v. Coplon, supra; State v. Russ, 193 Neb. 308, 226 N. W. 
2d 775. The policy reason for severely curtailing war- 
rantless arrests for misdemeanors while at the same time 
expanding the right to make such an arrest for a felony 
was stated by the United States Supreme Court in Car- 
roll v. United States, supra: “The reason for arrest 
for misdemeanors without warrant at common law was 
promptly to suppress breaches of the peace, 1 Stephen, 
History of Criminal Law, 193, while the reason for ar- 
rest without warrant on a reliable report of a felony 
was because the public safety and the due apprehension 
of criminals charged with heinous offenses required that 
such arrests should be made at once without warrant.” 
See, also, State v. Mobley, 240 N. C. 476, 83 S. E. 2d 100; 
Comment, “Arrest With and Without a Warrant,” 75 
U. Pa. L. Rev. 485. Because of the overriding public 
interest in apprehension of felons, the United States 
Supreme Court has indicated that there is no require- 
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ment of exigent circumstances before a warrantless ar- 
rest can be made. Trupiano v. United States, 334 U. S. 
699, 68 S. Ct. 1229, 92 L. Ed. 1663, reversed in part on 
other grounds in United States v. Rabinowitz, 339 U. S. 
56, 70 S. Ct. 430, 94 L. Ed. 653; also Dailey v. United 
States, 261 F. 2d 870, cert. den. 359 U. S. 969, 79 S. Ct. 
881, 3 L. Ed. 2d 836; and Smith v. United States, 254 
F. 2d 751, cert. den. 357 U. S. 937, 78 S. Ct. 1388, 2 L. Ed. 
2d 1552. 

The question then is whether an officer should be 
allowed to enter a residence without warrant and ar- 
rest a party for a misdemeanor under section 29-404.02, 
R. S. Supp., 1974, absent an exigent circumstance for 
doing so. I think not. In reaching that conclusion I 
would weigh the interest of society in the apprehension 
of a misdemeanant against the interest of a person in the 
constitutional privacy of his home as guaranteed by the 
Fourth and Fourteenth Amendments to the Constitution 
of the United States. 

Nebraska’s interest in the apprehension of a misde- 
meanant has been expressed both judicially and legisla- 
tively. In a case in which the warrantless arrest oc- 
curred prior to the effective date of section 29-404.02, 
R. S. Supp., 1974, this court held that a “police officer 
may arrest for a misdemeanor committed or attempted 
in his presence” without a warrant. State v. Reeder, 
183 Neb. 425, 160 N. W. 2d 753. The Reeder position 
was adopted by the Legislature at section 29-404.02, 
R. S. Supp., 1974, which states in part that a “peace of- 
ficer may arrest a person without a warrant if the of- 
ficer has reasonable cause to believe that such person 
... (2)... (d) has committed a misdemeanor in the 
presence of the officer.” Both the Reeder case and the 
statute depart from the common law to the extent that 
there is no requirement that the misdemeanor must in- 
volve a breach of the peace. However, this modifica- 
tion cannot be read to mean that the Legislature in- 
tended that the police may enter a home to make a 
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warrantless arrest for a misdemeanor absent an exigent 
circumstance. If, for example, a police officer should 
observe through a window a man beating a woman he 
ought to be able to enter. On the other hand, an officer 
should not be permitted to enter a residence to make a 
warrantless arrest for a misdemeanor (not involving a 
breach of the peace or other exigent circumstance) 
where the Legislature has seen fit to punish such activity 
only with a small fine or jail sentence. The Legislature, 
in defining the punishment, has indicated that the harm 
generated by the offense is not of great detriment to 
the public. In comparison, a person’s right to privacy 
in his residence is a constitutional guarantee flowing 
from the Fourth Amendment. This guarantee is reduced 
to an intolerable minimum if officers may at will enter 
a house without a warrant to arrest a person for a 
misdemeanor. 


Ranpy S. KNIGHT, APPELLEE, Vv. THERESA J. KNIGHT, 
APPELLANT. 
241 N. W. 2d 360 


Filed April 28, 1976. No. 40467. 


1. Divorce: Parent and Child: Time: Infants. When the custody 
of a minor child is placed in the court, the court at a subse- 
quent hearing may consider predivorce activities of the parties 
unknown to the court at the time the decree was entered. 

2. Divorce: Parent and Child: Infants. As we interpret our 
present divorce statute, under all ordinary circumstances the 
father and mother of minor children born in lawful wedlock 
have an equal and joint right to their custody and control, 
and neither has a superior right over the other. 


3. In determining the question of who 

- should have the care and custody of a child upon the dissolution 
of a marriage, the paramount consideration must be the best 
interests and welfare of the child. 

4, The discretion of the trial court on 


the granting or changing of custody of minor children is 
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subject to review. However, the determination of the court 
will not ordinarily be disturbed unless there is a clear abuse 
of discretion or it is clearly against the weight of the evi- 
dence, 


Appeal from the District Court for Lancaster County: 
Dare E, Faurnsrucu, Judge. Affirmed. 


Phillips & Murphy, for appellant. 


Nelson, Harding, Marchetti, Leonard & Tate and Alan 
L. Plessman, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwrTon, CLINToN, and Bropkey, JJ. 


SPENCER, J. 

Theresa J. Knight appeals from an order of the Dis- 
trict Court placing the legal custody of the minor child 
of the parties with the juvenile probation office of Lan- 
caster County, and awarding the physical custody to 
Randy S. Knight. 

Appellant’s assignments of error are three in number. 
(1) The court erred in awarding physical custody of the 
minor child to the father and legal custody to the ju- 
venile probation office. (2) The court erred with re- 
spect to the admissibility of evidence and in personally 
questioning a witness about appellant’s moral conduct 
prior to the original trial, as well as in striking evidence 
adduced by her concerning the moral conduct of her 
former husband. (3) The District Court erred in im- 
posing an incorrect burden of proof on the appellant. 
We affirm. 

In the divorce decree of October 28, 1974, the court 
retained legal custody of the minor child, who was 
born January 31, 1973. It placed his physical custody 
with his father, Randy S. Knight, subject to the right of 
his mother to visit and have physical custody of said 
minor child during 2 successive days and nights of each 
week. The decree also provided for a review of the 
custody and visitation provisions in a year. 
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Theresa’s application for custody and child support, 
and Randy’s answer and cross-petition for modification, 
were heard on October 21, 1975. Theresa alleged there 
have been many changes in her circumstances during 
the preceding year. She has matured and is gainfully 
employed. She now is able to provide the child with the 
proper environment, as well as care and affection. She 
alleged her arrangement would be more conducive to 
the child’s best interests than his present situation. 

The father and the child are living with the father’s 
parents in Omaha, Nebraska. The father is gainfully 
employed. During the hours of his employment the 
child is in the custody of the father’s mother or grand- 
mother. When the father is off work the record would 
indicate he spends 80 to 90 percent of his time with his 
son. The trial court specifically found the minor child 
is happy and healthy and has been provided proper 
care, treatment, and supervision since the decree of 
October 28, 1974. 

Theresa is employed 8 hours a day. She has made 
arrangements for a baby sitter to supervise the child 
during the hours of her employment. She has a sepa- 
rate home available for said child which she contrasts 
with the present necessity of living in the home of his 
paternal grandparents. She will personally assume the 
day-to-day responsibility of taking care of said child so 
as to provide him with the proper environment and care. 
Particularly, her. testimony is directed to the conclusion 
she could give him the attention of a loving mother in 
contrast to his present care by strangers. 

We first consider assignments (2) and (3). As to 
Theresa’s second assignment, the case is heard de novo 
in this court. The evidence received and excluded is in 
the record and before this court. It will only be con- 
sidered if we find it relevant and admissible regardless 
of any rulings by the trial court. 

As to appellant’s assignment (3), we agree with ap- 
pellant’s counsel on the proper burden of proof in this 
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case. When the custody of a minor child is placed in 
the court, the court at a subsequent hearing may con- 
sider predivorce activities of the parties unknown to 
the court at the time the decree was entered. Bartlett 
v. Bartlett (1975), 193 Neb. 76, 225 N. W. 2d 413. We 
review the record in the light of the above rule. 

Theresa’s first assignment is the real point at issue. 
Her counsel makes an eloquent presentation as to the 
pyschological benefit a small child receives in the arms 
of its mother. He quotes at length from previous hold- 
ings of this court epitomizing the thought that the love, 
solicitude, and devotion of a mother cannot be replaced 
by another and is worth more to a child of tender years 
than all other things combined. 

Essentially, appellant is urging us to read subsection 
(2) of section 42-364, R. S. Supp., 1974, out of the statute. 
This we decline to do. This subsection provides prefer- 
ence shall not be given to either parent based on the sex 
of the parent, and no presumption shall exist that either 
parent is more fit to have the custody of the child than 
the other. The presumption at most would be only one 
element of the many considerations involved in child 
custody cases. We adhere to what we said in Kockrow v. 
Kockrow (1974), 191 Neb. 657, 217 N. W. 2d 89: “As 
we interpret our no-fault divorce statute, under all or- 
dinary circumstances the father and mother of minor 
children born in lawful wedlock have an equal and joint 
right to their custody and control, and neither has a 
superior right over the other.” 

Our law is well established, in determining the question 
of who should have the care and custody of a child upon 
the dissolution of a marriage, the paramount consider- 
ation must be the best interests and welfare of the child. 
Kockrow v. Kockrow, supra. 

The discretion of the trial court on the granting or 
changing of custody of minor children is subject to re- 
view. However, the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse of 
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discretion or it is clearly against the weight of the evi- 
dence. 

This case is triable de novo in this court. However, 
the judgment of the trial judge, who heard the testi- 
mony and observed the parties, is entitled to great 
weight in determining the best interests of the child in 
this custody proceeding. We are not about to substitute 
the eloquent argument of appellate counsel for the judg- 
ment of the trial court. The trial judge found the child 
is happy and healthy and is being provided proper care, 
treatment, and supervision. There is nothing in the 
record to indicate otherwise. 

The court has given the mother generous visitation 
rights. On the record we cannot say the best interests 
and welfare of the child will not be served by the present 
order. He has been in the home of his paternal grand- 
parents most of his life. We find no abuse of discretion. 
The judgment is affirmed. 

AFFIRMED, 


CRANE Co., A CORPORATION, APPELLEE, v. ROBERTS SUPPLY 
CoMPANY, A CORPORATION, APPELLANT. 
241 N. W. 2d 516 


Filed May 5, 1976. No. 40274. 


1. Trial: Judgments. The judgment of the trial court in an ac- 
tion at law where a jury has been waived has the effect of 
a verdict of a jury and it will not be set aside on appeal un- 
less clearly wrong. 

2. Uniform Commercial Code: Contracts: Sales. Section 2-204(1), 
U. C. C., provides that a contract for sale of goods may be 
made in any manner sufficient to show agreement, including 
conduct by both parties which recognizes the existence of such 
a contract. 

3. Uniform Commercial Code: Contracts: Words and Phrases: 
Customs and Usages. “Agreement” means the bargain of the 
parties in fact as found in their language or by implication 
from other circumstances including course of dealing or usage 
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of trade or course of performance as provided in the Uniform 
Commercial Code. 

4. Uniform Commercial Code: Contracts: Sales: Time: Customs 
and Usages. An agreement as to a definite time for shipment 
or delivery may be found in a term implied from the con- 
tractual circumstances, usage of trade or course of dealing or 
performance as well as in an express term. 


Appeal from the District Court for Douglas County: 
RupoLpH TesaR, Judge. Affirmed. 


Alfred A. Fiedler, for appellant. 


Edward G. Garvey and James R. McGreevy, for ap- 
pellee. 


Heard before WHITE, C. J., NEwTON, CLINTON, and 
Bropkey, JJ., and Kuns, Retired District Judge. 


WuitE, C. J. 

This is an action brought by the plaintiff, Crane Co. 
(hereinafter referred to as Crane), against the defend- 
ant, Roberts Supply Company (hereinafter referred to 
as Roberts), alleging that Roberts was indebted to Crane 
in the amount of $29,828.85, for termination charges on 
valves which were either completed or partially com- 
pleted pursuant to two purchase orders placed by Roberts 
with Crane. Roberts claimed it was justified in termi- 
nating these orders due to Crane’s failure to deliver on 
the dates specified in their agreement. Roberts also 
filed a cross-petition, claiming that as a result of Crane’s 
delay in delivery on these two orders, Roberts lost other 
government contracts and resulting profits. 

The case was tried to the court which found for Crane 
in the amount of $29,828.25 with interest of $9,704.11, for 
a total of $39,532.36, plus costs of $195.60. Roberts’ 
cross-petition was dismissed. Roberts filed a motion for 
a new trial which was overruled. This appeal followed. 
We affirm the judgment of the District Court. 

The record reveals the following transaction. On June 
11, 1968, Crane mailed Roberts a price quotation on 
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80 14”, 64 34”, and 70 1” GS globe valves. On June 
19, 1968, Roberts offered to furnish these valves to the 
Defense Supply Agency (hereinafter referred to as 
DSA). On September 12, 1968, the DSA awarded Roberts 
contract No. DSA 1700-69-C-2241 for the above valves. 
According to the contract the valves were to be shipped 
to Columbus, Ohio, within 350 days from the date of the 
award, or by August 25, 1969. 

On October 31, 1968, Roberts offered to furnish the 
DSA with 38 34”, and 3914” GS globe valves. On 
November 1, 1968, Crane mailed Roberts its price quota- 
tion on these valves. On December 17, 1968, the DSA 
awarded Roberts contract No. DSA 700-69-C-6451 for 
these valves. According to the contract these valves 
were to be shipped to Columbus, Ohio, and Oakland, 
California, within 350 days from the date of the award, 
or by November 30, 1969. 

On February 11, 1969, Crane received Roberts’ pur- 
chase order G-3795, for 80 144”, 64 34”, and 70 1” 
GS globe valves. Enclosed with this order was a copy 
of DSA contract No. 700-69-C-2241, and a copy of the 
notice of award. The order specified the delivery date 
as “before August 25, 1969,” the same as Roberts’ delivery 
date under DSA contract No. 700-69-C2241. Roberts did 
not place its order with Crane for the valves required 
under this government contract until almost 5 months 
had elapsed from the date the contract was awarded. 
Robert Swartz, chairman of the board of Roberts at the 
time, testified the delay was caused by Roberts’ unsuc- 
cessful attempt to get the government to accept a valve 
from a different manufacturer. 

On the same date, Crane also received Roberts’ pur- 
chase order G-3796, for 38 34” and 49 14” GS globe 
valves. Enclosed with this order was a copy of DSA 
contract No. 700-69-C-6451, and a copy of the notice of 
award. This order specified the delivery date as “be- 
fore November 30, 1969,” which was the same as Roberts’ 
delivery date under DSA contract No. 700-69-C-6451. 
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This order was not placed until almost 2 months after 
the date of the award. 

On February 12, 1969, Cornelius Ausema, Navy and 
Marine government sales manager of Crane, wrote to 
Morris Karpen, sales manager of Roberts, acknowledging 
receipt of the orders, but refusing to accept the delivery 
dates specified by Roberts. Ausema wrote: “Due to the 
late receipt of these orders it will be impossible to meet 
due dates measured from dates of contracts. We will, of 
course, be committed to deliver valves within the fore- 
casts named in our proposals measured from date of 
receipt, namely February 11, 1969. The valves on Order 
G-3794 and G-3795 will be due on January 27, 1970 (350 
days from February 11, 1969). Valves on Order G-3796, 
will be scheduled for shipment on/or before February 
6, 1970 (360 days from February 11, 1969). 

“As already stated verbally we cannot agree to accept 
penalties or price considerations for delayed deliveries, 
i.e., deliveries measured from dates of award. We need 
your acknowledgment of this agreement.” 

Swartz testified that when Roberts received Ausema’s 
letter dated February 12, 1969, it became concerned and 
wanted the delivery dates on the orders clarified. He 
testified that Karpen called Crane in Chicago, and as a 
result Mr. Peter Pagratis of Crane came to Roberts’ 
Omaha office in mid-February. During their meetings, 
Swartz testified, Pagratis called someone in Chicago, and 
thereafter assured Roberts that Crane would make de- 
livery on the dates specified in Roberts’ purchase orders 
or sooner. George Shafer, vice president of Roberts, 
testified that he saw Pagratis in Roberts’ offices in mid- 
February, in the presence of Karpen and Swartz, and 
that Pagratis stated he could improve upon the deliveries 
and would do everything in his power to expedite ship- 
ment. Don Foy, a Roberts’ employee at this time, testi- 
fied he heard Pagratis say Crane would come close to, 
if not meet, the required government delivery dates on 
the two orders. Pagratis, a Crane employee at this 
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time, after refreshing his recollection with weekly travel 
expense reports, testified that he was not in Omaha at 
any time between February 2, 1969, and April 26, 1969. 

On March 3, 1969, Karpen wrote back to Ausema: 
“We acknowledge receipt of your letter of February 12, 
1969 and ask that you please exert every effort to con- 
form to the delivery date which we have specified. In 
the event that it is through our fault that any penalties 
are incurred, we will stand these.” 

Karpen’s letter made no mention of Pagratis’ alleged 
visit or of any of the representations Pagratis was al- 
leged to have made at this time. 

On March 18, 1969, Crane advised Roberts concerning 
order G-3795, that it could furnish an additional 34 34” 
GS globe valves at the same price each as in the original 
order, but advised: “It is important, however, that the 
additional order be in our hands within ten (10) days 
to permit simultaneous manufacture.” 

On April 11, 1969, Crane received Roberts’ purchase 
order G-3795 ADD, adding 34 %4” valves to its order, 
G-3795. Roberts wrote: “We are enclosing herewith 
our Purchase Order # G-3795-ADD and a copy of the 
Government Modification adding 34 valves to our origi- 
nal order. Will you please do all you can to expedite 
shipment.” 

On August 4, 1969, Karpen wrote W. J. Seebauer of 
Crane, concerning order G-3795: “The government re- 
quests that we do all we can do to expedite shipment 
of the valves required on the Basic Contract and we are 
to advise them as soon as possible regarding this. 

“We note that this is scheduled for shipment January 
2nd. Will you please see if you can accelerate ship- 
ment and let us know by return mail.” 

In mid-October, Roberts made a telephone appeal to 
E. Dykhuis of Crane for improved delivery on orders 
G-3795 and G-3795 ADD. In mid-July 1969, and on 
November 5, 1969, Roberts contacted Crane urging im- 
proved delivery on order G-3796. 
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On November 21, 1969, Roberts wired Crane advising 
that purchase order G-3795 had been terminated by the 
government, and that Crane should stop all production 
on order G-3795, which Crane did. In this wire, Roberts 
further advised, “We are trying to have all the above 
orders re-instated.” As of this date, the status of order 
G-3795 was as follows: 80 14” valves - 100 percent 
complete; 64 34” valves, 95 percent complete; and 
70 1” valves 100 percent complete, a total of 46 valves 
on the order had been shipped as of November 17, 1969. 
The status of order G-3795 ADD on this date was as 
follows: 34 34” valves 35 percent complete. 

On December 16, 1969, Roberts again wired Crane, 
this time advising that its purchase order G-3796 had 
been terminated by the government and advising Crane 
to stop all production on order G-3796, which Crane did. 
As of this date, the status of order G-3796 was as follows: 
16 34” valves 100 percent complete; 22 34” valves 
85 percent complete, and 39 14” valves 85 percent 
complete. 

Roberts’ contracts were terminated by the DSA for 
failure to meet the delivery dates specified in those con- 
tracts. 

After termination, Roberts attempted to get the con- 
tracts reinstated. On January 15, 1970, Foy of Roberts 
wrote Crane advising that it would greatly benefit Rob- 
erts in either the settlement or the reinstatement of the 
contracts if Roberts could show a delay in purchase ma- 
terial from Crane’s sources as the cause of the failure 
to meet the government’s delivery dates. Crane was 
asked to see if any such delays existed. On January 19, 
1970, Ausema of Crane responded, stating that the rea- 
son for the delay was Roberts’ delay in placing the 
orders with Crane. On February 2, 1970, Foy wrote two 
identical letters to Crane concerning orders G-3795 and 
G-3796. These stated: ‘Negotiations are being conduct- 
ed with the Defense Supply Agency on the above con- 
tract. 
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“Pending final decision, it is suggested that all mate- 
rial be retained in order that rapid completion can be ac- 
complished as soon as approval is received. 

“We will keep you posted on developments.” The con- 
tracts were never reinstated by the DSA. 

On January 22, 1970, Crane sent Roberts its invoice 
in the amount of $32,211.75, less credits of $12,278.35, 
for a net of $19,933.40, representing termination charges 
for the completed or partially completed valves on order 
G-3795. On November 30, 1970, Crane sent Roberts its 
invoice in the amount of $9,895.45, representing termina- 
tion charges for completed or partially completed valves 
on order G-3796. Neither of these has been paid. 

On appeal, Roberts contends that the judgment of the 
District Court was not supported by the evidence. Rob- 
erts’ defense was that it was justified in terminating its 
orders with Crane because Crane failed to meet the re- 
quired delivery dates under their agreement. This also 
is the basis of Roberts’ cross-petition. 

This transaction is governed by the Uniform Commer- 
cial Code. Section 1-105, U. C. C., provides that absent 
a contrary agreement between the parties (and none is 
alleged in this case) the act applies to transactions bear- 
ing an appropriate relation to this state. Roberts is a 
Nebraska corporation, located in Omaha, Nebraska. The 
products which were the subject of the orders, valves to 
be used in nuclear submarines, are “goods” within the 
definition of section 2-105, U. C. C. Consequently, by 
virtue of section 2-102, U. C. C., which reads: “Unless 
the context otherwise requires, this article applies to 
transactions in goods * * *.” 

Section 2-204 (1), U. C. C., provides: “A contract for 
sale of goods may be made in any manner sufficient to 
show agreement, including conduct by both parties which 
recognizes the existence of such a contract.” 

Section 1-201 (3), U. C. C., defines “agreement” as 
follows: “ ‘Agreement’ means the bargain of the par- 
ties in fact as found in their language or by implication 
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from other circumstances including course of dealing or 
usage of trade or course of performance as provided in 
this act * * *.” 

Comment 1 to section 2-309, U. C. C., states that: 
“Agreement as to a definite time [for shipment or de- 
livery] * * * may be found in a term implied from 
the contractual circumstances, usage of trade or course 
of dealing or performance as well as in an express term.” 

While the District Court made no specific findings of 
fact, implicit in its judgment for Crane is a determina- 
tion that Crane’s delivery dates on orders G-3795 and 
G-3796 were not August 25 and November 30, 1969, 
respectively (the same delivery dates required of Rob- 
erts under its contract with the DSA) and that con- 
sequently Crane had not breached its contractual agree- 
ment with Roberts, and therefore Roberts’ termina- 
tion was not justified. 

The record shows that Roberts requested delivery dates 
of August 25 and November 30, 1969, when it placed the 
orders with Crane. Crane clearly and unequivocally re- 
jected these delivery dates in its letter on February 12, 
1969, to Roberts, and instead promised delivery dates 5 
months later on order G-3795 and 2 months later 
on order G-3796. Despite this, and despite the al- 
leged visit of Crane’s Mr. Pagratis to Roberts’ 
Omaha office, where he allegedly promised to meet or 
improve upon the delivery dates originally requested of 
Crane, Roberts’ sole response to Crane was its letter 
dated March 3, 1969, where Roberts wrote: “We ac- 
knowledge receipt of your letter of February 12, 1969 
and ask that you please exert every effort to conform 
to the delivery date which we have specified.” On 
August 4, 1969, Mr. Karpen of Roberts wrote Mr. See- 
bauer of Crane concerning order G-3795, “We note that 
this is scheduled for shipment January 2nd. Will you 
please see if you can accelerate shipment.” The record 
is devoid of any notice or mention to Crane from Rob- 
erts that it had breached the contract by failing to meet 
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the required delivery dates. As late as October 1969, 
Roberts was still appealing to Crane to expedite ship- 
ment on order G-3795. 

The case below was tried to the court. “Under such 
circumstances, the judgment has the effect of the ver- 
dict by a jury and will not be set aside unless clearly 
wrong.” Custom Leasing, Inc. v. Carlson Stapler & 
Shippers Supply Inc., 195 Neb. 292, 237 N. W. 2d 645 
(1976). See, also, Siefford v. Housing Authority of City 
of Humboldt, 192 Neb. 643, 223 N. W. 2d 816 (1974); 
American Standard Ins. Co. v. Tournor, 186 Neb. 585, 
185 N. W. 2d 267 (1971). 

There is sufficient evidence in the record to support 
the District Court’s implicit determination that Crane’s 
delivery dates on Roberts’ orders G-3795 and G-3796 
were not the same as Roberts’ required delivery dates 
under its DSA contracts, August 25 and November 30, 
1969, respectively. Consequently there is no merit to 
Roberts’ contention that it was justified in terminating 
these orders. Roberts’ cross-petition must likewise fail. 

There is also sufficient evidence in the record to sup- 
port the amount of the judgment. These valves were 
specially ordered. Testimony was given that it would be 
highly unusual to find another placement for the kind 
of parts involved here. Crane was able to dispose of 
some of the material and Roberts was given full credit 
for these amounts. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 

Cuinton, J., concurs in the result. 
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STATE OF NEBRASKA, APPELLANT, v. JAMES E. ADKINS, 
APPELLEE. 
STATE OF NEBRASKA, APPELLANT, V. DANIEL J. SUTHERLAND, 
APPELLEE. 
241 N. W. 2d 655 


Filed May 5, 1976. Nos. 40309, 40310. 


1. Criminal Law: Controlled Substances: Constitutional Law: 
Statutes. Section 28-4,127, R. S. Supp., 1974, which provides 
that “(1) It shall be unlawful for any person: * * * (g) To 
visit or be in any room, dwelling house, vehicle, or place where 
any controlled substance is being used contrary to the pro- 
visions of sections 28-459 and 28-4,115 to 28-4,142, if the per- 
son has knowledge that such activity is occurring; * * *” is 
unconstitutionally vague and overbroad. 

2. Criminal Law: Constitutional Law: Due Process: Statutes. It 
is a fundamental requirement of due process of law that a 
criminal statute be reasonably clear and definite. A crime 
must be defined with sufficient definiteness and there must be 
ascertainable standards of guilt to inform those subject there- 
to as to what conduct will render them liable to punishment 
thereunder. The dividing line between what is lawful and 
unlawful cannot be left to conjecture. 

The test to determine whether 
a statute defining an offense is void for uncertainty (1) is 
whether the language may apply not only to a particular act 
about which there can be little or no difference of opinion, but 
equally to other acts about which there may be radical dif- 
ferences, thereby devolving on the court the exercise of arbi- 
trary power of discriminating between the several classes of 
acts, and (2) the dividing line between what is lawful and 
what is unlawful cannot be left to conjecture. 

4, : : : . It is not permissible to enact 
a law which, in effect, spreads an all-inclusive net for the feet 
of everybody upon the chance that, while the innocent will 
surely be entangled in its meshes, some wrongdoers also may 
be caught. 

5. Courts: Legislature: Statutes. It is not the court’s duty, nor 
within its province, especially in the absence of any evidence 
of legislative intent, to read a meaning into a statute that is 
not warranted by the legislative language. 


Appeals from the District Court for Platte County: 
C. THomas WHITE, Judge. Affirmed. 
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Raymond E. Baker and Douglas R. Milbourn, for 
appellant. 


R. Steven Geshell of Roback & Geshell, Mark M. 
Sipple of Walker, Luckey, Whitehead & Sipple, and 
Charles H. Rogers, for appellees. 


Heard before Wurst, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLrnton, and Bropkey, JJ. 


BRODKEY, J. 

The county attorney of Platte County has brought 
consolidated error proceedings pursuant to sections 29- 
2315.01 to 29-2316, R. R. S. 1943, to test the constitution- 
ality of subsection (1)(g) of section 28-4,127, R. S. Supp., 
1974, as contained in the Nebraska Controlled Sub- 
stances Act. That portion of the statute reads as fol- 
lows: “(1) It shall be unlawful for any person: * * * 
(g) To visit or to be in any room, dwelling house, 
vehicle, or place where any controlled substance is being 
used contrary to the provisions of sections 28-459 and 
28-4,115 to 28-4,142, if the person has knowledge that 
such activity is occurring; * * *.” The numbered sec- 
tions referred to in subsection (1)(g) constitute the 
entire Nebraska Controlled Substances Act, and a vio- 
lation of subsection (1) (g) is a misdemeanor. 

Neither subsection (1)(g), above quoted, nor any 
equivalent thereof, appears in the Uniform Controlled 
Substances Act which was approved by the National 
Conference of Commissioners on Uniform State Laws in 
1970. See 9 Uniform Laws Annotated (Master Ed.), 
145, and particularly section 402, pp. 298, 299, and 301. 
Nor does that language, or its equivalent, appear in the 
present federal Drug Abuse Prevention and Control laws. 
Title 21 U.S.C.A., § 801, et. seq. A review of the legis- 
lative history of Laws 1971, L.B. 326, the Nebraska Con- 
trolled Substances Act, is of no assistance in determining 
the reason for the Nebraska Legislature including the 
language contained in subsection (1)(g), as there is no 
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discussion of that particular subsection in the record of 
the committee hearings or of the floor debates. There- 
fore, our decision as to the constitutionality of subsection 
(1)(g) will be determined strictly upon the merits of 
the statute itself, and not upon the intention of the Legis- 
lature in enacting the provision. 

The factual background of these cases, as reflected 
by the record, is meager. Appellees, James E. Adkins 
and Daniel J. Sutherland, were each charged in the 
county court of Platte County, in separate cases, with 
being present where controlled substances were being 
used, in violation of section 28-4,127 (1) (g). The sepa- 
rate complaints charged that on or about February 20, 
1975, in Platte County, Nebraska, each of them was 
unlawfully present in the same 1968 Chevrolet auto- 
mobile in which controlled substances were being used, 
each of them knowing full well that such activity was 
occurring. It appears that both individuals, and certain 
casual acquaintances, were present in the same auto- 
mobile at the same time and occasion, and under the 
same circumstances. 

Prior to trial, counsel for each appellee moved for a 
dismissal of the charges, claiming that the statute was 
unconstitutionally vague and overbroad on its face in 
contravention of the Due Process and Equal Protection 
Clauses of the Fourteenth Amendment to the United 
States Constitution, and sections 1, 3, and 5 of Article I 
of the Nebraska Constitution. The county court sus- 
tained each motion, quashed the complaints, and dis- 
missed the actions. The Platte County attorney appealed 
to the District Court for Platte County, which affirmed 
the ruling of the county court and held that section 
28-4,127 (1)(g) was unconstitutionally vague and over- 
broad on its face. The cases were consolidated for 
purposes of appeal, and the Platte County attorney 
brought error proceedings to this court from the District 
Court’s order dismissing and quashing the complaints 
and affirming the county court’s ruling. The appellees 
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had not been in jeopardy. We affirm the judgment of 
the District Court. 

The crux of appellees’ argument that the statute under 
consideration is unconstitutionally vague and overbroad 
is that it encompasses within its express language what 
may essentially be innocent conduct. 

Under the express terms of section 28-4,127 (1)(g) 
only three things are necessary to constitute a crime. 
A person need only (1) be in a place, (2) where a vio- 
lation of the Controlled Substances Act is being com- 
mitted, and (3) with knowledge that such activity is 
occurring. It is evident that the statute as written is 
broad enough to encompass entirely innocent behavior. 
Individuals may find themselves in situations such as at 
parties, theaters, dance halls, hotel lobbies, buses, apart- 
ments, taxis, or even in private automobiles, where their 
conduct has no relation to the acts of others who may 
be disposed to use controlled drugs. In such situations, 
must they either immediately leave because of fear of 
prosecution. under the statute under consideration; or 
perhaps force the others to discontinue the use of the 
controlled substance; or perhaps have the others ar- 
rested. Must a host expel his guest if he discovers the 
guest is in possession of or using a controlled sub- 
stance? 

Could a college student be convicted under the statute 
if he merely continued to reside with a roommate whom 
he knew illegally possessed marijuana? What action 
would a passenger in a car take when he learns that 
others in the car have drugs on their persons although 
they are not at that time using the drugs? Must the 
passenger demand that he be let out of the car or that 
the others dispose of anything illegal in their pockets? 
How about the status of relatives, priests, or doctors 
attempting to discourage continued violations? What 
if a person were engaged in a constitutionally protected 
activity, such as attending a public meeting or voting, 
when he inadvertently discovers that another person at 
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the meeting or at the polls is in possession of a con- 
trolled substance? All the above situations would appear 
to be covered by the express language of the statute 
itself, and would result in the imposition of criminal lia- 
bility upon a person merely because of his or her pres- 
ence at the scene of the offense with knowledge that 
such illegal activity was taking place. We do not be- 
lieve the Legislature intended to make such innocent 
conduct criminal, and yet by virtue of the overbreadth 
of the language used, as commonly understood, criminal 
liability might well result. 

There are certain well-established rules for the inter- 
pretation of criminal statutes which are applicable in the 
present case. The general rule as to vagueness is well 
summarized in State v. Adams, 180 Neb. 542, 143 N. W. 
2d 920 (1966), where this court stated: “It is a funda- 
mental requirement of due process of law that a criminal 
statute be reasonably clear and definite. Markham v. 
Brainard, 178 Neb. 544, 134 N. W. 2d 84. A crime must 
be defined with sufficient definiteness and there must be 
ascertainable standards of guilt to inform those subject 
thereto as to what conduct will render them liable to 
punishment thereunder. State v. Nelson, 168 Neb. 394, 
95 N. W. 2d 678. The dividing line between what is law- 
ful and unlawful cannot be left to conjecture.” 

A penal statute creating an offense must be sufficiently 
explicit to inform those who are subject to it what con- 
duct on their part will render them liable to its penalties. 
Any statute which forbids the doing of an act in terms 
so vague that men of common intelligence must neces- 
sarily guess at its meaning, and differ as to its applica- 
tion, violates the first essential of due process of law. 
State v. Adams, supra, citing Connally v. General Constr. 
Co., 269 U. S. 385, 46 S. Ct. 126, 70 L. Ed. 322; State v. 
Nelson, 168 Neb. 394, 95 N. W. 2d 678; State v. Pocras, 
166 Neb. 642, 90 N. W. 2d 263; State ex rel. English v. 
Ruback, 135 Neb. 335, 281 N. W. 607. Other cases stating 
the same rule, with minor variations, are Markham v. 
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Brainard, 178 Neb. 544, 134 N. W. 2d 84 (1965); Hey- 
wood v. Brainard, 181 Neb. 294, 147 N. W. 2d 772 (1967). 

In State ex rel. English v. Ruback, supra, the court 
quoted from Fairmont Creamery Co. v. Minnesota, 274 
U.S. 1, 10, indicating the invalidity of overbroad crim- 
inal statutes, stating: “It is not permissible to enact a 
law which, in effect, spreads an all-inclusive net for the 
feet of everybody upon the chance that, while the inno- 
cent will surely be entangled in its meshes, some wrong- 
doers also may be caught.” See, also, State v. Pocras, 
supra. 

In Markham v. Brainard, supra, the court ruled that a 
penal law which makes criminal an act which the utmost 
care and circumspection would not enable one to avoid is 
invalid. In Heywood v. Brainard, supra, this court de- 
clared unconstitutional a Nebraska statute making it un- 
lawful for the operator of a motor vehicle to flee in the 
vehicle in an effort to avoid arrest for violating any 
law of this state and further stating that the operation 
of such vehicle in an otherwise lawful manner shall not 
constitute fleeing to avoid arrest. In pointing out the 
ambiguity inherent in that statute the court stated: 
“Does the statute mean that the operator fleeing to 
avoid arrest must have violated some traffic regulation 
such as speeding or running a stop sign or some similar 
violation previous to the pursuit? The Revisor of Stat- 
utes may have placed this interpretation on it in the 
catch line phrase ‘operating motor vehicle in violation 
of law.’ This may be a plausible interpretation, but the 
statute does not appear to be so restricted. The statute 
says ‘for violating any law of this state’ It does not 
say for violating a law while operating a motor vehicle. 
Does the statute mean that if a law has been violated 
and the operator in fleeing from arrest does not violate 
any traffic regulation, the statute does not apply? This 
might raise a question as to whether it is possible to 
operate a vehicle in a lawful manner while fleeing to 
avoid arrest. There are many other questions that 
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might be raised as to the meaning of the statute, but 
these are sufficient to point up the problem.” 

In declaring that statute unconstitutional, the court 
cited the test quoted from State v. Adams, supra. The 
court concluded that the phrase: “Operation of such 
motor vehicle in an otherwise lawful manner shall not 
constitute fleeing to avoid arrest makes section 60- 
430.02, R. S. Supp., 1965, vague and uncertain and re- 
quires men of ordinary intelligence to speculate on its 
meaning.” 

Our court, has laid down guidelines to assist in deter- 
mining whether a statute defining an offense is void for 
uncertainty. In State ex rel. English v. Ruback, supra, 
the rule is quoted as follows: “ “The test to determine 
whether a statute defining an offense is void for un- 
certainty (1) is whether the language may apply not 
only to a particular act about which there can be little 
or no difference of opinion, but equally to other acts 
about which there may be radical differences, thereby 
devolving on the court the exercise of arbitrary power 
of discriminating between the several classes of acts. 
(Citing case.) (2) The dividing line between what is 
lawful and what is unlawful cannot be left to conjec- 
ture.” See, also, Connally v. General Construction Co., 
269 U. S. 385, 46 S. Ct. 126, 70 L. Ed. 322; Lanzetta v. 
New Jersey, 306 U. S. 451, 59 S. Ct. 618, 83 L. Ed. 888. 

In our opinion, the statute under consideration con- 
tains both of the above flaws, and is also vulnerable to 
attack on the ground that the language employed there- 
in is so general and indefinite as to embrace not only 
acts commonly recognized as reprehensible, but also 
others which it is unreasonable to presume were intended 
to be made criminal. Section 28-4,127 (1)(g) offers no 
guidance as to how one can avoid violating the law and 
is not sufficiently clear so that a person of ordinary in- 
telligence has fair notice of what exactly is forbidden 
conduct under the statute. 

Appellant points out, however, that three jurisdictions, 
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Massachusetts, California, and Florida, have interpreted 
similar statutes to avoid the problems inherent in sub- 
section (1)(g). They have, in effect, done this by the 
expedient of providing through interpretation exceptions 
to the application of the statute. See, for example, 
Commonwealth v. Tirella, 356 Mass. 271, 249 N. E. 2d 
573 (1969); People v. Brim, 257 Cal. App. 2d 839, 65 
Cal. Rptr. 265 (1968); People v. Cressey, 2 Cal. 3d 836, 
471 P. 2d 19, 87 Cal. Rptr. 699 (1970); Jolley v. City of 
Jacksonville, 281 S. 2d 901 (Fla. App., 1973). Generally 
speaking, they have done this by interjecting these ad- 
ditional requirements or some combination thereof: (1) 
Control of the premises or automobile by the person 
charged; (2) aiding and abetting the illegal activity; 
(3) acquiescence or fellowship on the part of the ac- 
cused, including the failure to leave or take other ac- 
tion, within a reasonable time after becoming aware of 
such illegal activities; and, on occasion, (4) other acts 
of the accused constituting violations of the Controlled 
Substances Act. 

We point out, however, that these decisions have them- 
selves resulted in further questions of interpretation of 
their respective statutes. For example, in In re Eliza- 
beth H, 20 Cal. App. 3d 323, 97 Cal. Rptr. 565 (1971), 
the court decried the “legal quagmire” created by People 
v. Cressey, supra, and expressed the hope that subse- 
quent decisions would remove some of the uncertainty 
from the application of the statute. In the opinion of 
that court, the only thing really clear at the time of that 
decision was that mere knowledge and presence were 
not sufficient to constitute a violation. The problems 
created by the Cressey case in California are illustrated 
in a law review article entitled “No Place for ‘Being 
in a Place’: The Vanishing of Health and Safety Code 
Section 11,556,” 23 Stan. L. Rev. 1009 (1971). See, also, 
Commonwealth v. Flaherty, 358 Mass. 817, 266 N. E. 2d 
875 (1971). 

It is not the court’s duty, nor is it within its province, 
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to read a meaning into a statute that is not warranted 
by the legislative language. Wessel v. City of Lincoln, 
145 Neb. 357, 16 N. W. 2d 476 (1944). This is especially 
true in the absence of any evidence of legislative intent. 
In State v. Adams, supra, the court had before it the 
Nebraska statute providing that: “Any person or per- 
sons who shall operate a vehicle upon any highway in 
such a manner as to (1) endanger the safety of others 
or (2) cause immoderate wear or damage to any high- 
way, shall be deemed guilty of a misdemeanor * * *,” 
In holding the statute unconstitutional and void, the 
court stated: “As pointed out by the defendant, in a 
broad sense the mere operation of a motor vehicle en- 
dangers the safety of others to some extent. Although 
it is unlikely that the Legislature intended such a broad 
application, there is no language in the statute which 
limits it to a more specific application.” We are faced 
with the same situation in this case. Even assuming 
that subsection (1)(g) was intended to accomplish a 
socially desirable objective, if drastic surgery is necessary 
to preserve it, the surgery should, in our opinion, be 
performed by the Legislature and not by the court. 

We conclude that section 28-4,127 (1)(g), R. S. Supp., 
1974, as presently constituted is vague and overbroad 
and in contravention of the United States and Nebraska 
Constitutions and we affirm the judgment of the District 
Court. 

AFFIRMED. 

SPENCER, J., dissenting. 

I respectfully dissent for the reason that all the courts 
which have heretofore construed this particular statute 
have found it to be constitutional. I feel it is our duty 
to find a statute to be constitutional, if, by a proper 
construction we can reasonably do so. California, Flori- 
da, and Massachusetts have done so with this specific 
statute. 

As the United States Supreme Court said in Rose v. 
Locke (1975), 423 U. S. 48, 96 S. Ct. 243, 46 L. Ed. 2d 
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185: (The) “prohibition against excessive vagueness 
does not invalidate every statute which a reviewing court 
believes could have been drafted with greater precision. 
Many statutes will have some inherent vagueness, for 
‘in most English words and phrases there lurk un- 
certainties.’ ” 

In United States v. Powell (Dec. 2, 1975), 423 U. S. 
87, 96 S. Ct. 316, 46 L. Ed. 2d 228, the Supreme Court 
of the United States held: “That Congress might have 
chosen ‘clearer and more precise language’ equally cap- 
able of achieving its objective does not mean that the 
statute is unconstitutionally vague.” Further, “While 
doubts as to the applicability of the language in margin- 
al fact situations may be conceived, we think that the 
statute gave respondent adequate warning * * *. Even 
as to more doubtful cases than that of respondent, we 
have said that ‘the law is full of instances where a man’s 
fate depends on his estimating rightly, that is, as the 
jury subsequently estimates it, some matter of degree.’” 

CLINTON, J., responding to the dissent of SPENCER, J. 

The dissent of Spencer, J., calls for a brief response 
on two points. First, the primary constitutional defi- 
ciency of the provision of the statute in question is that 
it is overbroad, not that it is vague. The majority 
opinion amply demonstrates this overbreadth. Second, 
the Massachusetts, California, and Florida cases upon 
which the dissent relies completely disregard proper 
judicial functions and simply rewrite the statute. If 
we are to do that then we violate the principle of sep- 
aration of powers of our own Constitution by a com- 
pletely unwarranted intrusion into the legislative do- 
main. We have said many times in somewhat varying 
language that: “A court cannot, under the guise of its 
powers of construction, rewrite a statute, supply omis- 
sions, or make other changes... .” Bessey v. Board of 
Educational Lands & Funds, 185 Neb. 801, 178 N. W. 2d 
794. 

It is far more important that we adhere to our own 
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salutary principles of statutory construction, which are 
a recognition of the fundamental constitutional doctrine 
of separation of powers, than that we defend the police 
power of the state by arbitrarily restricting the opera- 
tion of the general words of our present statute. 

We cannot remedy the overbreadth short of rewriting 
the statute. If we can do that in this case, we can do 
it in any other. That is beyond our constitutional pow- 
er as a court. 


Goosic CONSTRUCTION COMPANY, A NEBRASKA CORPORA- 
TION, APPELLEE AND CROSS-APPELLANT, Vv. City NATIONAL 
BANK OF CRETE, NEBRASKA, APPELLANT AND CROSS- 
APPELLEE, 

241 N. W. 2d 521 


Filed May 5, 1976. No. 40312. 


1. Uniform Commercial Code: Sales: Delivery: Words and Phrases. 
‘Delivery” is the voluntary transfer of possession. 

2. Uniform Commercial Code: Sales: Tender: Words and Phrases. 
“Tender of delivery” occurs whenever a seller does everything 
Necessary to put conforming goods completely and uncondi- 
tionally at buyer’s disposal. 

8. Uniform Commercial Code: Sales: Tender: Delivery. For a 
delivery, or tender of delivery, to be effective, a buyer or his 
agent must be able to take possession of conforming goods 
in a peaceful manner, without interference from third parties. 


Appeal from the District Court for Saline County: 
ORVILLE L. Coapy, Judge. Affirmed. 


Jack L. Craven, for appellant. 
Michael R. Johnson of Barney & Carter, for appellee. 


Heard before WuitTE, C. J., BosLaucH, NEwToN, and 
CuinToN, JJ., and Reacan, District Judge. 


Reacan, District Judge. 
This is an action on a contract for sale of personal 
property. 
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Appellant, hereafter referred to as City National, 
agreed to sell and deliver to appellee, hereafter called 
Goosic, a set of simplex concrete forms for the sum of 
$200, which Goosic paid. The forms had been repossessed 
at an earlier time by City National and were stored at 
another location. City National expressly warranted 
the simplex forms were free from encumbrance, and it 
would warrant and defend against claims of others. 

When Goosic arrived at the storage location to receive 
the forms, a Mr. Roberts claimed a storage lien and 
refused to allow Goosic to take possession. Goosic noti- 
fied City National of the situation. City National at- 
tempted, unsuccessfully, to secure a release from Rob- 
erts of his claimed lien. City National offered to rescind 
and return the purchase price to Goosic. Goosic refused. 
Roberts and the forms apparently disappeared, and this 
action for damages followed. Jury was waived, and the 
trial resulted in verdict and judgment of $1,320.45 in 
favor of Goosic. Appeals followed. 

City National contends the risk of loss passed to Goosic 
at the time the bill of sale was delivered, and cites sec- 
tions 2-401(3) (a) and 2-509(3), U. C. C. The rules an- 
nounced in section 2-401, U. C. C., apply only to situa- 
tions not covered elsewhere in the article. The provi- 
sions of section 2-509, U. C. C., apply only when there has 
been no breach. Neither section is applicable to this case. 

No issue is raised as to Goosic’s performance under 
the contract and the code. The question is whether 
City National performed its obligations. The contract 
and the code calls for the seller (City National) to 
transfer and deliver the forms. § 2-301, U.C.C. Place 
of delivery was to be the storage location, since both 
parties knew and contemplated Goosic would pick them 
up there. § 2-308(b), U. C.C. “Delivery” is the volun- 
tary transfer of possession. § 1-201(14), U. C. C. 
Delivery may also be defined as an act by which a seller 
parts with possession, and a buver acquires possession. 
Public Service Commission v. Kolb’s Bakery & Dairy, 
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Inc., 176 Md. 191, 4 A. 2d 130 (1939). Delivery occurs 
whenever a seller does everything necessary to put goods 
completely and unconditionally at buyer’s disposal. Fox 
v. Young (Tex. Civ. App.), 91S. W. 2d 857 (1936). “Ten- 
der of delivery” requires the seller to put and hold con- 
forming goods at buyer’s disposition. § 2-503(1), U.C.C. 

The evidence supports a finding City National neither 
tendered a delivery, nor delivered, the forms to Goosic. 

For a delivery, or tender, to be effective, it must en- 
able the buyer or his agents to take possession of the 
goods in a peaceful manner and without interference. 
Fox v. Young, supra. 

The contract in this case also contained express war- 
ranties by City National that the forms were free from 
encumbrance, and it would warrant and defend against 
the demands of all other persons. § 2-313, U.C.C. Upon 
being advised by Goosic, City National attempted to se- 
cure a release of Roberts’ claimed storage lien. After 
an unsuccessful attempt, City National offered to return 
the purchase price to Goosic. The evidence is sufficient 
to sustain a finding City National breached either, or 
both, of the above expressed warranties. Appellant’s 
other assignments of error are without merit. 

Goosic has cross-appealed, contending the judgment is 
contrary to law and not sustained by sufficient evidence 
in that the assessment of recovery is too small. Testi- 
mony as to value of the forms varied. Although Goosic 
correctly cites applicable provisions dealing with recover- 
able damages, the verdict was well within the range of 
permissible awards. Findings of a trial court, having the 
same effect as a jury verdict, are not to be disturbed 
on appeal unless clearly wrong. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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AMERICAN FEDERATION OF STATE, COUNTY, AND MuwnIc- 
IPAL EMPLOYEES, AFL-CIO, APPELLEE, V. COUNTY OF 
LANCASTER, NEBRASKA, DIVISION OF PUBLIC WELFARE, 


APPELLANT. 
241 N. W. 2d 528 


Filed May 5, 1976. No. 40316. 


Collective Bargaining: Public Administrative Bodies: Labor and 
Labor Relations. Collective bargaining by County of Lan- 
caster, Nebraska, Division of Public Welfare, is not possible 
without the inclusion of the State Department of Public Wel- 
fare because the activities of the county are jointly controlled 
by and interrelated with the state department. 


Appeal from the Court of Industrial Relations. Re- 
versed and remanded with directions. 


Ronald D.-Lahners, Michael G. Heavican, and William 
A. Harding of Nelson, Harding, Marchetti, Leonard 
& Tate, for appellant. 


Robert E. O’Connor, Robert E. O’Connor, Jr., and 
Zwerdling, Maurer, Diggs & Papp, for appellee. 


Thomas F. Dowd and John J. Reefe, Jr., for amicus 
curiae. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropKEy, JJ. 


SPENCER, J. 

County of Lancaster, Division of Public Welfare, here- 
inafter referred to as county, appeals from an order of 
the Court of Industrial Relations finding county to be 
the sole employer concerned herein and in ordering an 
election for the selection of a bargaining agent. The 
issue involved is whether county is so inextricably tied 
to the State Department of Public Welfare, hereinafter 
referred to as state, by statute and regulation that the 
two must be considered a functionally integrated unit 
for purposes of collective bargaining. We reverse. 


The American Federation of State, County and Munic- 
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ipal Employees, AFL-CIO, hereinafter referred to as 
appellee, filed a representation petition with the Court 
of Industrial Relations to represent certain employees 
of County of Lancaster, Nebraska, Division of Public 
Welfare. County, among other defenses set forth in its 
answer, requested the court to notify the State of Ne- 
braska, Department of Public Welfare, of the pendency 
of this proceeding. It requested that said government 
entity be required to appear at the hearing in this case 
in order to allow for a full and complete development 
of all facts relating to the joint employer issue involved. 

The bargaining unit herein consists of various clerical 
and administrative positions in the Lancaster County 
Division of Public Welfare. The employees in the unit 
are responsible for the administration of such federally 
funded assistance programs as Aid to the Blind, Aid 
to the Disabled, Aid to Families with Dependent Chil- 
dren, and Aid to the Aged. Excluded from the bar- 
gaining unit are those employees of the division classi- 
fied as supervisory, professional, or confidential. State 
provides county with 98 percent of the funding necessary 
to pay salaries at the county level. 

The question raised is one of first impression in this 
jurisdiction. The review in this court is in the manner 
provided by law for disposition of equity cases. § 48- 
812, R. R. S. 1943. There are no disputed questions of 
fact. It is the conclusion to be drawn from the facts 
which frames the issue herein. 

County seeks to apply the concept of joint employer 
found in cases arising under the National Labor Rela- 
tions Board (NLRB). In City of Grand Island v. Amer- 
ican Federation of S., C. & M. Employees (1971), 186 
Neb. 711, 185 N. W. 2d 860, we said: “In reaching its 
decision the Court of Industrial Relations found that de- 
cisions under the National Labor Relations Act were 
helpful but not controlling upon the court. We think 
this is a correct statement as to the consideration to be 
given to the decisions under the federal law.” 
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NLRB precedent is especially helpful in the instant 
case. We find no Nebraska precedent pertinent to a 
joint-employer type situation. In the private sector, un- 
der the joint-employer concept, successor organizations 
are held to the terms of labor contracts signed by 
their predecessors. There are many NLRB cases on 
that issue. In Radio Union v. Broadcast Service of 
Mobile, Inc. (1965), 380 U. S. 255, 85 S. Ct. 876, 13 L. Ed. 
2d 789, the Supreme Court stated: “* * * in determin- 
ing the relevant employer, the Board considers several 
nominally separate business entities to be a single em- 
ployer where they comprise an integrated enterprise, 
* * + The controlling criteria, set out and elaborated 
in Board decisions, are interrelations of operations, com- 
mon management, centralized control of labor relations, 
and common ownership.” These elements, indicative of 
joint employer status in the private sector, are still rec- 
ognized by the National Labor Relations Board. Graphic 
Arts International Union Local 262 (1973), 208 NLRB 
No. 28 at p. 37; Wayland Distributing Co., Inc. (1973), 
206 NLRB No. 57 at p. 493. 

It is obvious that common ownership, although rele- 
vant in the private sector, is irrelevant in the public 
sector with which we are here involved. We concern 
ourselves, therefore, with the other three criteria. 

The county argues that the regulations of the state 
welfare department and the hearing testimony of coun- 
ty’s welfare director show conclusively the joint nature 
of the activities of county and state. 

Section 68-704, R. R. S. 1943, establishes the county di- 
vision. It reads as follows: ‘There is hereby established 
in each county of the state a county division of public 
welfare which shall be governed by the county board, 
hereinafter known as the county board of public welfare, 
a county director of public welfare, and such additional 
employees as may be necessary for an efficient perform- 
ance of the welfare duties of the county.” 

Section 68-706, R. R. S. 1943, provides that the county 
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board of public welfare: ‘(1) Shall have general super- 
vision over all the duties and responsibilities assigned to 
the county division of public welfare and shall make 
necessary policies and regulations as to effect an effi- 
cient administration, which policies and regulations 
shall be in conformity with the statutes of Nebraska 
and the policies of the Department of Public Welfare 
insofar as they relate to categorical assistance and child 
welfare services; * * * (4) Shall meet not less than once 
each month to review the operations of the county divi- 
sion of public welfare and to take such action as may be 
necessary in conformance with Department of Public 
Welfare regulations and the statutes of Nebraska.” 

Section 68-709, R. R. S. 1943, directs the county di- 
rector of public welfare to: “(3) Cooperate with other 
welfare agencies and coordinate the public welfare oper- 
ations in the county with such services provided by the 
Department of Public Welfare; * * *.” 

The State Department of Public Welfare is also estab- 
lished in Chapter 68, article 7, R. R. S. 1943. The Di- 
rector of Public Welfare, head of that department, is 
empowered by section 68-703, R. S. Supp., 1975: “(2) 
To determine the general principles and outline the op- 
eration of public assistance, child welfare, and related 
activities; (3) To establish rules and regulations for 
efficiently administering the department and performing 
the duties assigned to it; * * * (10) To provide such 
supervisory services as may be required to determine 
that county departments of public welfare are fulfilling 
their administrative duties in compliance with the stat- 
utes of Nebraska and state regulation.” 

The state regulations mentioned in the statutes are 
those regulations which, when compiled, form the State 
Plan and Manual, the guidebook for state and local wel- 
fare employees. They are voluminous. The regulations 
contained in the State Plan and Manual are designed to 
meet Federal Health, Education, and Welfare (H.E.W.) 
requirements. These must be satisfied in order for the 
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state to qualify for matching federal funds. Counsel 
for county have pointed out several examples within 
these regulations which indicate the nature of state in- 
volvement in the county welfare operation. 

The common management and interrelated opera- 
tions of the state department and the county division 
are indicated by the State Plan and Manual. § V-9211.03 
(relating to accrued vacation leave where county division 
employees are transferred to the state department and 
vice versa); § VII-2000 et seq. (statistical reports from 
county divisions to the state department); § VII-4210 
(time accounting reports from the county divisions to 
the state department); § VI-1720 (county division ex- 
penditure reports to the state); § VI-2720 (state author- 
ization for capital expenditures over $50.00); § VI-2920 
(state approval for organizational memberships of the 
agency or agency individuals); § V-9260.01 (state ap- 
proval of county division staff attendance at out-of-state 
meetings and conferences); and § VI-1730 (state audit 
of county division administrative expenses, collections, 
and recoveries). 

While common management and interrelations of op- 
eration are important, the crucial test for the purposes 
of labor-management relations herein must be the extent 
to which labor relations are under centralized control. 
Under this test, the statutory and regulatory scheme 
clearly shows the necessity for the state’s presence as an 
employer at the bargaining table. Section 68-708, R.R.S 
1943, provides: “The county director of public welfare 
with the approval of the county board of public welfare 
shall employ such additional personnel as may be neces- 
sary for the efficient performance of the welfare services 
of the county and, insofar as such employees relate to 
assistance and child welfare, they shall comply with the 
provisions of the state merit system.” 

This requirement, compliance with the State Joint 
Merit System, effectively takes from the county division 
much of the prerogative it has with respect to personnel 
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management. The State Joint Merit System is a com- 
prehensive personnel scheme to assure the “efficient and 
economical administration” of the functions of many 
state and local agencies. The county boards of public 
welfare and the State Department of Public Welfare 
together are treated as one agency under the merit 
system regulations. See Rule 1 (2) (d) Joint Merit 
System Rules and Regulations. 

The merit system regulations are incorporated into 
the State Plan and Manual. Under Rule 3 of those 
regulations, each agency is directed to formally adopt 
its own comprehensive classification plan for its posi- 
tions. This the state department has done for itself 
and for the counties in Part V of the State Plan and 
Manual, wherein job descriptions are provided for both 
state department and county division employees. 

Rules 4 (1) (a) i and ii read as follows: “i. Any 
County Board of Public Welfare may recommend to the 
State Board of Public Welfare a county compensation 
plan that may differ from the State-wide compensation 
plan adopted by the State Board of Public Welfare, and 
such county plan shall be effective on approval by the 
State Board of Public Welfare. The State Board of 
Public Welfare shall establish standards including con- 
sideration of relevant factors which shall serve as the 
basis upon which approval of such county compensation 
plan may be given. 

“ii. The State-wide compensation plan shall be ef- 
fective in all county public welfare departments in ab- 
sence of an approved county compensation plan.” 

The above rules require state department approval for 
compensation schedule changes at the county division 
level. 

Other merit system rules governing the county division 
include those relating to application and examination; 
job appointments; promotions; transfers and demotions; 
separation, tenure, and reinstatement; and appeals and 
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grievances. The State department is responsible, under 
the merit system, for the control of these facets of 
personnel management. 

Of particular importance in the labor relations con- 
text is Rule 13, dealing with appeals and grievances, an 
important provision of any labor contract agreement. 
Appeal to the Joint Merit System Council, a state- 
level council, is allowed from such actions as examina- 
tion rejection, removal from the register, dismissal, sus- 
pension, demotion, or discrimination. Each agency is 
directed to provide grievance procedures for its employ- 
ees for those situations where appeal to the state merit 
council is not allowed. Here, the agency directed to 
provide grievance procedures is the State Department 
of Public Welfare. 

It appears that under the state merit system, the 
state department is empowered to control most of the 
important facets of labor management relations. The 
state’s involvement in the areas traditionally subject 
to collective bargaining is apparent. Since the state and 
the counties are treated as one unit for personnel man- 
agement purposes by the statute and applicable regula- 
tions, it follows that the two must be considered a 
functionally integrated unit for the purpose of collec- 
tive bargaining with the plaintiff. 

As the Court of Industrial Relations found, the evi- 
dence is overwhelming, both documentary and oral, that 
the state interferes in all the minutiae of the operations 
of the county division of public welfare. It prescribes 
exact and exacting standards which must be met under 
penalty of nonreimbursement for the funds erroneously 
expended. The state even goes so far as to keep one 
person on the premises at all times to maintain surveil- 
lance on the processing of welfare applications. Yet, 
the Court of Industrial Relations found that in spite of 
this manipulation of the tiniest detail of the county’s 
handling of the program by the state, it is irrelevant 
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to the determination of joint employers or the deter- 
mination of a proper bargaining unit. We cannot disa- 
gree more. 

Considering the statutorily required participation of 
the merit system council, it would seem that the state 
must be a party to any contract negotiated between 
county and the union. The experience of Douglas Coun- 
ty, detailed in its brief as amicus curiae, points up the 
absurd result which would follow if the position of the 
Court of Industrial Relations were sustained. The 
county would have no control over and would be unable 
to bargain collectively on most of the issues traditionally 
considered to be at the heart of collective bargaining. 

The state practically controls grievance procedures 
under the state merit system. Salary matters under 
the state pay plan are effectively under its control. The 
employees of county public welfare are paid according 
to the state merit plan, with funds provided by the 
state. Section 68-708, R. R. S. 1943, mandates compli- 
ance with the state merit system on matters relevant 
to personnel policies. This includes holidays, sick leave, 
and other fringe benefits. 

To hold on this record that county is the sole employer 
of the employees concerned is to ignore reality. County 
actually has no effective control over the areas usually 
embraced in labor agreements. To force it into bar- 
gaining as the sole employer will be either a futile or a 
disastrous act. 

On the basis of the record, we determine that county 
is in no position to effectively bargain with any bar- 
gaining agent as the sole employer of county welfare 
employees. Collective bargaining is not possible without 
the inclusion of the State Department of Public Welfare, 
because the activities of the Lancaster County Board 
of Public Welfare are jointly controlled by and inter- 
related with the State Department of Public Welfare. 
The application of the county should have been sustained. 

The orders of July 17 and 25, 1975, are reversed. The 
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election to determine a bargaining agent held herein, 
pursuant to the order of the Court of Industrial Rela- 
tions, is hereby set aside and held for naught. This case 
is remanded to the Court of Industrial Relations with 
directions to dismiss the proceeding herein. All costs 
are taxed to the appellee. 

REVERSED AND REMANDED WITH DIRECTIONS, 


Jo ANNE E. ABBOTT, APPELLANT, V. JAMES F, ABBOTT, 
APPELLEE. 
241 N. W. 2d 527 


Filed May 5, 1976. No. 40326. 


1. Divorce: Property. This court is not inclined to disturb the 
division of property made by a trial court unless it is patently 
unfair on the record. 

2. Divorce: Trial: Appeal and Error. In a trial de novo on the 
issues presented on appeal, this court in reaching its own find- 
ings will give weight to the fact that the trial court observed 
the witnesses and their manner of testifying and accepted 
one version of the facts rather than the opposite. 


38. Divorce: Alimony. The fixing of alimony rests in each case 
within the sound discretion of the trial court. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed. 


David Herzog, for appellant. 


Jeffrey L. Stoehr of McGrath, North, O’Malley, Kratz, 
Dwyer, O’Leary & Martin, for appellee. 


Heard before SPENCER, BostaucH, and McCown, JJ., 
and CoLWELL and KE ty, District Judges. 


KEtty, District Judge. 

The petitioner filed an action in the District Court 
for Douglas County, Nebraska, on the 30th day of 
August 1973, praying that the court decree a legal sep- 
aration; a division of the property accumulated by the 
parties; care, custody, and control of the three minor 
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children born the issue of the parties; and temporary 
and permanent support for herself and the three minor 
children. The respondent answered this petition and 
filed a cross-petition alleging the marriage was irretriev- 
ably broken and praying the court enter a decree dis- 
solving the marriage; that the court make an equitable 
distribution of real and personal property of the parties; 
and that the court grant petitioner care, custody, and 
control of the minor children. Trial of the matter was 
not heard until February 18, 1975. 

The testimony showed that the parties hereto had ac- 
cumulated equity in a home in Omaha, Nebraska, of the 
value of some $12,000. They had further accumulated 
a 1960 Chevrolet automobile, free and clear; a 1971 
Honda motorcycle; a 1973 Chevrolet, 4-wheel-drive ve- 
hicle; a travel trailer; household goods and furniture; 
and other personal property and debts. In addition, 
three children were born the issue of this marriage and 
at the time of trial they were 9, 6, and 5 years of age. 
The parties were married on December 28, 1963, and at 
the time of commencement of this action, the petitioner 
wife was 34 years of age and the respondent husband 
was 28 years of age. The husband was employed as a 
policeman by the City of Omaha, and the wife was a 
homemaker. The wife had not been employed for ap- 
proximately 11 years prior to the time of trial, however, 
she had previously been employed as a laboratory tech- 
nician, having had some training as a registered nurse. 
The net earnings per month of the husband was some 
$550, however, a loan was being deducted from his sal- 
ary, which by this time has been paid and the net earn- 
ings have increased to $716 per month. 

The court found that the marriage was irretrievably 
broken and entered a decree dissolving the marriage. 
The court granted custody of the minor children to the 
petitioner and ordered the respondent to pay the sum of 
$60 per child, per month, until the further order of the 
court. The court granted title to the 1960 Chevrolet to 


Vou. 196] JANUARY TERM, 1976 99 
Abbott v. Abbott 


the petitioner, free and clear, as well as the household 
goods and equipment in the residence. The court 
granted the respondent the 1973 Chevrolet automobile, 
the camper trailer, and the 1971 Honda motorcycle, all 
subject to the encumbrances. The court further ordered 
that the motorcycle be sold and the proceeds thereof be 
applied upon certain outstanding debts. The court fur- 
ther decreed that the respondent provide health and ac- 
cident insurance coverage for the minor children of the 
parties, and further decreed the respondent pay the sum 
of $500 attorney’s fee to the attorney for the petitioner. 

The court provided that the petitioner and the three 
minor children be permitted to reside in the home owned 
by the parties and that the respondent pay the mortgage 
and tax payments in the sum of $221.44 per month. The 
court further provided that the property be sold upon 
the mutual agreement of the parties and the proceeds 
evenly divided after payment of necessary expenses and 
costs of sale, or the home be sold when the youngest 
child shall have become emancipated and no longer 
dependent, or that the home be sold within 6 months 
from the date of remarriage of the petitioner, and like 
distribution of the property be made. 

The petitioner appeals, assigning as error that the 
trial court failed to recognize and make adequate provi- 
sions for the minor children through adequate child sup- 
port and did not equitably divide the property of the 
parties. We affirm the decision of the trial court. 

This court recently answered the questions presently 
on appeal in this case, in the case of Fanning v. Fanning, 
194 Neb. 821, 235 N. W. 2d 878, wherein this court held: 
“This court has heretofore said that it is not inclined to 
disturb the division of property made by a trial court 
unless it is patently unfair on the record. Tavlin v. 
Tavlin (1975), ante p. 98, 230 N. W. 2d 108. This case 
does not meet that criteria. While this action is to be 
tried de novo on the issues presented on appeal, this 
court, in reaching its own findings, will give weight to 
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the fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version of 
the facts rather than the opposite. Seybold v. Seybold 
(1974), 191 Neb. 480, 216 N. W. 2d 179. We have re- 
peatedly held that the fixing of alimony rests in each 
case within the sound discretion of the trial court. Young 
v. Young (1974), 192 Neb. 735, 224 N. W. 2d 361. On 
this record we determine that the trial court did not 
abuse his discretion.” 


The judgment of the District Court is affirmed, the 
appellant is allowed no fee for the services of her at- 
torney in this court. 

AFFIRMED. 


OrvILL J. KLECAN, APPELLEE, v. Mary E. SCHMAL ET AL., 
APPELLEES, IMPLEADED WITH J. D. LOFING EL AL., 
APPELLANTS. 

241 N. W. 2d 529 


Filed May 5, 1976. No. 40354. 


1. Schools and School Districts: Statutes. In making its deter- 
mination whether a requested transfer of land is for the best 
educative interest of the petitioner or petitioners under sec- 
tion 79-403(1), R. R. S. 1948, the court may consider signif- 
icant differences in the class, accreditation, leadership, man- 
agement, curricula and/or efficiency of the schools involved, 
as well as other relevant factors, but need not afford equal 
weight and significance to each of the various factors con- 
sidered. 


In making a determination to transfer land 
under section 79-403(1), R. R. S. 1948, it is proper for the court 
to take into consideration the benefits which may accrue from 
the continuity of schooling and curriculum, as well as the 
faculty and student associations resulting from continued at- 
tendance in the sarne school, where such children have pre- 
viously been attending school in the district to which the 
transfer is sought. 

3. Schools and School Districts: Appeal and Error. The action 
of the board under section 79-403, R. R. S. 1943, is an exercise 
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of quasi-judicial power, equitable in character, and upon appeal 
therefrom to the District Court the cause is triable de novo 
and also upon appeal from District Court to this court, it is 
triable de novo as in any other equitable action. 

4. Schools and School Districts: Trial: Appeal and Error. Even 
when a case is triable de novo, the superior position of the 
original trier of fact is to be respected and accorded great 
weight. 


Appeal from the District Court for Gage County: 
Witu1aM B. Rist, Judge. Affirmed. 


Ralph J. Fischer of Everson, Noble, Wullschleger, 
Sutter & Fischer, for appellants. 


C. E. Danley, for appellee Klecan. 


Heard before WuitTE, C. J.. McCown, and BRODKEY, 
JJ., and Ricu.inc, District Judge. 


BRopKEY, J. 

J. D. Lofing and Richard Weers, referred to in the 
record of this case and also in this opinion as “objectors,” 
are residents, landowners, freeholders, and taxpayers in 
School District No. 103J, known and referred to as the 
Diller District, in Jefferson County, Nebraska. They 
appeal to this court from a judgment entered by the Dis- 
trict Court for Gage County on August 13, 1975, grant- 
ing and approving a freeholder’s petition filed by Orvill 
J. Klecan under the provisions of section 79-403(1), 
R. R. S. 1948, to transfer approximately 200 acres of 
land owned by Klecan from Diller School District No. 
103J, to Odell School District No. 74, in Gage County. 
The matter was originally heard before a statutory 
board consisting of the county superintendent, clerk, 
and treasurer of each county. The six-member board 
was unable to reach a decision, the vote being 3 to 3. 
A timely appeal was then taken to the District Court 
for Gage County, as provided by statute. 

During the course of the appeal, objectors filed formal 
objections to the transfer of Klecan’s land from the 
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Diller district to the Odell district and prayed that 
Klecan’s petition be denied. Following a hearing at 
which evidence was taken, the court entered its judg- 
ment previously referred to, ordering that as of August 
13, 1975, the northeast quarter and the southeast quarter 
of the northwest quarter, all in Township 1 North, 
Range 5 East of the 6 P.M. Gage County, Nebraska, the 
legal description of Klecan’s property involved in this 
transfer proceeding, “be and is hereby transferred from 
School District No. 103 of Jefferson County, Nebraska, 
and set over into and made a part of School District 
No. 74 of Gage County, Nebraska.” Objectors’ motion 
for new trial was overruled, and they then perfected 
their appeal to this court. We affirm. 

There is little question that Klecan met the basic, 
statutory requirements as set out in section 79-403(1). 
Even objectors admit in their answer filed in District 
Court that the property, as legally described in Klecan’s 
petition, is: ‘“a) Owned and in possession of the peti- 
tioner; b) Located in School District No. 103J, a class 
II school district, Jefferson County, Nebraska, being a 
district that adjoins School District No. 74, a class III 
school district, Gage County, Nebraska, the district to 
which such land is proposed to be attached; and c) Has 
children of school age who reside thereon with their 
parents.” The record clearly supports objectors’ ad- 
missions, as well as additional facts. The evidence clear- 
ly shows that petitioner owns two quarter sections of 
land located in District 74; and, in fact, pays taxes to 
both school districts to support both schools. The seven 
Klecan children attended the Odell district school dur- 
ing the 1973-1974 school year and also the 1974-1975 
school year, and at present he has six children ranging 
in ages from 6 to 17 years enrolled in the Odell district. 
He has paid tuition for his children for 2 consecutive 
years in the Odell district. The 200 acres owned by 
Klecan and involved in this proceeding were purchased 
by him in 1973, approximately 214 years prior to the 
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trial in District Court. That property had been a part 
of the Odell district until it was transferred to the 
Diller district in 1954. It was part of the Diller district 
when Klecan purchased it and moved there with his 
children. 

The Diller district is a Class II school, and the Odell 
district is a Class III school. The classification of school 
districts in this state is set out and defined in section 
79-102, R. R. S. 1943, which states in part: ‘“(2) Class 
II shall include any school district embracing territory 
having a population of one thousand inhabitants or less 
that maintains both elementary and high school grades 
under the direction of a single school board; (3) Class 
III shall include any school district embracing territory 
having a population of more than one thousand and less 
than fifty thousand inhabitants that maintains both 
elementary and high school grades under the direction 
of a single board of education; * * *.” 

Although objectors allege numerous assignments of 
error which they claim require a reversal of the de- 
cision of the District Court and a denial of the transfer 
of the property, they concede that the primary specific 
issues are whether Klecan sustained his burden of proof 
with respect to establishing compliance with the manda- 
tory requirements of section 79-403(1), particularly as to 
whether he sustained his burden of showing that the 
transfer is in the best “educative” interests of petitioner 
and his children. 

The case law with reference to section 79-403(1) has 
recently been synthesized and explained by this court in 
Friesen v. Clark, 192 Neb. 227, 220 N. W. 2d 12 (1974); 
and both objectors and Klecan cited and discussed this 
case extensively in their briefs and in oral arguments. 
In Friesen we held that under section 79-403, “the best 
interest of the petitioner or petitioners” meant the best 
“educative” interest, and not the best “noneducative” 
interest. We held that the Legislature did not intend 
to enact a statute concerned with schools, distances, and 
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education of pupils for the sole purpose of making con- 
venient allocations of land to school districts based up- 
on individual preferences or secular business reasons of 
owners having nothing to do with educational efficiency. 
In that case, as is true in the instant case, evidence was 
adduced and received with reference to certain matters 
which were clearly not connected with the educative in- 
terest of the petitioner. We did not consider such evi- 
dence in that case and shall not do so in this case. 

In laying down guidelines, we stated in Friesen as 
follows: “It appears therefore that so far as we are 
given any help or guidance by the cases referred to 
above, a_ freeholder’s petition under section 79-403, 
R. R. S. 1943, must be supported by an adequate showing 
that the purposed transfer of land is justified in re- 
lation to the controlling educational factors regarding 
the convenience, necessity, or welfare of the pupil or 
pupils involved. Such a showing must include a demon- 
stration of significant differences in the class, accredita- 
tion, leadership, management, curricula, and/or efficiency 
of the schools involved. Other factors such as the size 
of the schools involved or minor differences in extra- 
curricular activities offered, although they may prop- 
erly be considered in ruling on such a petition, are not 
alone enough to justify a transfer of land under that 
statute.” 

Objectors contend that the use of the word “must” 
in the sentence: “Such a showing must include a dem- 
onstration of significant differences in the class, accredi- 
tation, leadership, management, curricula, and/or effi- 
ciency of the schools involved” makes it mandatory that 
the court consider all the above listed elements in mak- 
ing its determination, although they concede that use of 
the term “and/or” introduces an element of ambiguity 
in their argument. We do not agree with objectors’ 
contention; nor do we believe it is necessary that the 
court, in making its final determination, afford equal 
weight and significance to each of the listed items. 
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Significantly, the court also stated that other factors 
may properly be considered in ruling on such a petition, 
but are not alone enough to justify a transfer of land 
under that statute. 

While it is true that in the construction of statutes, 
the use of the word “must” generally indicates a manda- 
tory duty, this is not always the case. In Jones v. 
First Minneapolis Trust Co., 202 Minn. 187, 277 N. W. 
899 (1938), the court stated: “Provisions which are 
mandatory in form are often held to be directory, and 
those which are directory in form are often held to be 
mandatory because such words as ‘may,’ ‘shall,’ ‘must,’ 
and ‘will’ are often used without discrimination. All of 
them are elastic and frequently treated as interchange- 
able.” See, also, Arkansas State Highway Commission 
v. Mabry, 229 Ark. 261, 315 S. W. 2d 900 (1948); Tosti v. 
Sbano, 11 N. Y. Supp. 2d 321, 170 Misc. 828 (1939). In 
the instant case, we believe the word “must” should be 
interpreted as “may” to indicate that the listed items 
are some of the matters which may be considered by the 
court in making its on-balance determination of what is 
for the best educative interest of the petitioner or his 
children. 

With reference to the use of the phrase “and/or,” we 
have stated in connection with the drafting of statutes 
that the use of the phrase is not to be recommended as 
it leads to uncertainty, ambiguity, and multiplicity. 
Drummond v. City of Columbus, 136 Neb. 87, 285 N. W. 
109 (1939). Nevertheless the phrase is still frequently, 
though perhaps not advisedly, used in the preparation 
of contracts, negotiable instruments, and similar docu- 
ments. Where so used, the commonly accepted mean- 
ing is that “and/or” means either “and” or “or,” or both. 
Poucher v. State, 46 Ala. Cr. App. 272, 240 S. 2d 694, 695 
(1970); Longacre v. Knowles, 333 S. W. 2d 67 (Mo., 
1960); Oman Constr. Co., Inc. v. Tennessee Cent. Ry. 
Co., 212 Tenn. 556, 370 S. W. 2d 563 (1963); Thomas v. 
Penn Mut. Fire Ins. Co., 244 S. C. 581, 137 S. E. 2d 856 
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(1964). Applying this generally accepted interpretation 
to the language from Friesen, above quoted, it is clear 
that the items listed in the portion of the opinion 
quoted above may be considered either conjunctively or 
disjunctively. 

With the above as a background, let us now examine 
the record in this case to make a comparison of the two 
school districts involved. The Diller district, in which 
the land is presently located, is a Class II district; while 
the Odell District, to which a transfer is requested, is a 
Class III district, normally indicating a larger popula- 
tion. Both districts are accredited K-12 schools, which 
means that education is provided from kindergarten 
through the twelfth grade. However, in the Diller dis- 
trict only two out of eighteen teachers (11.1 percent) 
have Masters degrees or higher, with three additional 
teachers (a possible total of 27.7 percent) working on 
higher degrees. By comparison, in the Odell district, 
five out of twenty-two teachers (22.7 percent) have 
higher degrees, with five additional teachers (a possible 
total of 45.4 percent) working on higher degrees. In 
the Diller district the teacher-student ratio is 1/10.6, 
meaning that there is one teacher for every 10.6 stu- 
dents. The District Judge found that in the Odell district 
the teacher-student ratio was 1/7.36, although figures 
contained in exhibit 1 received in evidence indicate that 
the court may possibly have erred in the school census 
figures it employed to reach its conclusion, and that the 
ratio may have been as high as 1/11.36. With regard 
to the management of the schools, the superintendent of 
the Diller district has 4 years experience at Diller, while 
the superintendent of the Odell district has 3 years ex- 
perience at Odell. With regard to school facilities and 
debts, the record reflects that Diller has a grade school 
building, a high school building, a voc-ag shop, an art 
and math building, and a music building. Only the 
music building is not yet paid for. The record does not 
reflect what the facilities or outstanding indebtedness 
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of the Odell district are, and hence it is not possible to 
make a comparison on those items. With reference to 
the curriculum, the superintendents of both schools testi- 
fied that the curricula were comparable. However, it 
does appear that the Diller district offers voc-agricul- 
tural, or future farmers of America courses. The Odell 
district does not have such courses. There is evidence 
in the record that 34 percent of the graduates of the 
Diller district go on to college. There is no comparable 
evidence submitted with reference to the Odell district. 
Finally, there is evidence with respect to transportation 
to and accessibility of the two schools. It appears that 
buses to both schools run by the Klecan residence. The 
Diller school is from 3 3/4 to 4 miles from his residence, 
whereas the Odell district is 7144 miles distant. 

In his judgment entry of August 13, 1975, the District 
Judge found that while both districts maintain accred- 
ited K-12 schools and have substantially similar curricula 
the educative conditions in the Odell district (No. 74) 
were superior to those in the Diller district in two re- 
spects. First, that the Odell district, having 162 pupils 
and 22 teachers, has a teacher-pupil ratio of 7.36; while 
the Diller district, having 191 pupils and 18 teachers, 
has a teacher-pupil ratio of 10.6. The lower ratio in- 
dicates fewer pupils per teacher, and a corresponding 
capacity of the faculty to devote more time per pupil. 
As previously indicated, the court may have erred in 
determining his teacher-pupil ratio using as its basis 
of computation 162 pupils. According to the school 
census, exhibit I, this appears to be the total number 
of pupils attending the Odell district within the ages of 
7 through 15 years. The same census shows 250 students 
in attendance, in the category of 5 through 18 years. 
Secondly, the court found that the educational qualifi- 
cations of the faculty of the Odell district are signifi- 
cantly greater than those of the Diller district because 
of the much higher percentage of the teachers that 
both have and are working toward advanced degrees. 
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Finally, the court found that, while not a controlling 
consideration, petitioner Klecan’s children have attended 
school in District No. 74 prior to his purchase of the 
farmland involved and his moving thereon; and that sub- 
sequently the children have been attending District No. 
74 on a tuition basis. The court also found that con- 
tinuing such children in District No. 74 will preserve 
for them such benefits as may accrue from continued 
schooling in the same overall curriculum and the con- 
sistencies inherent therein, with the continuing student 
and faculty associations resulting from continued attend- 
ance in the same system. On the basis of those edu- 
cative interests, the court concluded that the transfer 
of petitioner’s property from School District No. 103J 
to School District No. 74 should be permitted, and so 
ordered. 

While the case is concededly a close one, we believe 
the finding and conclusions of the trial court are valid 
and meritorious. We agree that in significant respects, 
the Odell school, on balance, is superior to the Diller 
school, and that the transfer would be in the best edu- 
cative interests of the petitioner and his children. In 
reaching this conclusion, we are mindful of the scope 
of review in appeals in cases such as this. We have 
held that the action of the board under section 79-403, 
R. R. S. 1943, is an exercise of a quasi-judicial power, 
equitable in character, and upon appeal therefrom to 
the District Court the cause is triable de novo as though 
it had been originally instituted in such court, and upon 
appeal from the District Court to this court it is triable 
de novo as in any other equitable action. Friesen v. 
Clark, supra; McDonald v. Rentfrow, 176 Neb. 796, 127 
N. W. 2d 480 (1964); Roy v. Bladen School Dist. No. 
R-31, 165 Neb. 170, 84 N. W. 2d 119 (1957); § 25-1925, 
R. R. S. 1943. This does not mean, however, that we are 
powerless to examine the conclusions of fact in the trial 
court. This court has held many times that even 
when the case is triable de novo, the superior position 
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of the original trier of fact is to be respected and ac- 
corded great weight. Crete Education Assn. v. School 
Dist. of Crete, 193 Neb. 245, 226 N. W. 2d 752 (1975). 
We do so in this case. 


The judgment of the District Court is affirmed. 
AFFIRMED. 
BosLaucu, J., participating on briefs. 


J. PAuL McINTOSH ET AL., APPELLANTS, v. OTTo J. 
BORCHERS ET AL., APPELLEES. 
241 N. W. 2d 534 


Filed May 5, 1976. No. 40382. 


1. Contracts: Homesteads: Acknowledgments: Statutes. A con- 
tract to convey the homestead of a married person is invalid 
and unenforceable unless voluntarily executed and acknowledged 
by both husband and wife as required by section 40-104, R. 
R. S. 1943. 

2. Homesteads: Abandonment. Once established, a homestead 
is not abandoned until there is both an intent to abandon and 
actual abandonment. 

8. Contracts: Homesteads: Acknowledgments: Statutes: Specific 
Performance. Where a contract for the purchase and sale 
of real estate includes both homestead and nonhomestead prop- 
erty but is not executed and acknowledged as required by 
section 40-104, R. R. S. 19438, specific performance may be 
obtained as to the nonhomestead land with an abatement of 
the total purchase price, where the contract under its provi- 
sions is clearly severable as to the nonhomestead property. 

4. Contracts: Homesteads: Specific Performance. Where such a 
contract is not severable as between homestead and nonhome- 
stead property, this court will not ordinarily attempt to make 
a new contract for the parties; nor impose new conditions; 
nor will it require specific performance of a contract which 
does not contain the substance of the agreement made. 


Appeal from the District Court for Madison County: 
Georce W. Dittrick, Judge. Affirmed. Remanded for 
further proceedings. 
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William E. Holland of Kutak, Rock, Cohen, Campbell, 
Garfinkle & Woodward, for appellants. 


Vincent J. Kirby of Kirby, Duggan & McConnell, for 
appellees. 


Heard before WHITE, C. J.. McCown, and BropkEy, JJ., 
and Ricuiinc, District Judge. 


McCown, J. 

This action seeks specific performance of an agree- 
ment to sell real estate, together with a temporary in- 
junction to prevent farming it pending determination 
of the issues. In the alternative the plaintiffs sought 
restitution and damages. The District Court denied 
the injunction, granted partial summary judgment to the 
extent of denying specific performance, and granted 
plaintiffs time to file an amended petition as to all 
other matters except the validity of the agreement. 

The defendants, Otto J. Borchers and Edna W. 
Borchers, owned a quarter section of land in Madison 
County, Nebraska. They had lived on the property and 
farmed it since 1941. After an accident to Mr. Borchers 
in 1970, the Borchers decided that he was unable to 
continue active farming. In January of 1974, the plain- 
tiffs, J. Paul McIntosh and Eleanor McIntosh, made a 
written offer to purchase the quarter section for 
$48,000 and gave the Borchers a check for $5,000 down- 
payment. The offer provided for an additional payment 
of $3,000 on October 1, 1974. The balance was to draw 
7 percent simple interest. The Borchers decided that 
they wanted to continue to live on the farm and did 
not want to pay rent and they took the $5,000 check 
back to McIntosh. McIntosh then agreed to let the 
Borchers live on the property rent free, and the follow- 
ing language was added to the offer: “J. Paul McIntosh 
agrees to pay principal and interest in 10 equal install- 
ments beginning Jan. 1, 1975. Buyer further agrees to 
allow Sellers to live on & control the building site until 


Vou. 196] JANUARY TERM, 1976 111 


McIntosh v. Borchers 


contract is paid in full or Sellers move from the house. 
Seller agrees to keep buildings insured & maintain 
buildings & site in satisfactory manner, and to pay taxes 
on buildings & site until possession of buildings & site is 
given to Buyers. Buyer agrees not to charge rent to 
Sellers while Sellers live in house.” The Borchers ac- 
cepted the offer with that addition on February 2, 1974, 
and both signed the acceptance but it was not acknowl- 
edged by either of them. 

McIntosh took possession of the farmland, had some 
trees removed, leveled some of the land, spread fertilizer, 
installed a center pivot irrigation system, sunk a well, 
and put in a natural gas pipeline to operate the pump 
and irrigation system. He cultivated the land in 1974, 
and raised a corn crop. The Borchers continued to live 
in the house and maintained possession and control of 
the residence and buildings on the building site. 

The $3,000 payment due on October 1, 1974, was paid 
October 12th. On January 2, 1975, Borchers went to 
McIntosh to see about the payment due on January 
1st. McIntosh wanted to draw up a more formal agree- 
ment as they had discussed previously. The two men 
went to a realtor’s office and gave the information to 
one of the men there. McIntosh left the January 1, 
1975, payment with the broker to hold until the new 
contract was drawn. Apparently no new contract was 
ever drawn. 

Borchers waited about 2 weeks and then attempted 
to contact McIntosh. He was advised that McIntosh 
was out of town and would not be back until early 
February. The Borchers then consulted an attorney 
who advised them that the agreement was invalid be- 
cause it involved their homestead and had not been 
acknowledged. The Borchers then made a contract with 
defendants Freudenburg and Reeves to sell them the 
quarter section, excepting the 12 acres where the resi- 
dence and buildings were located. The purchase price 
was $48,000. The agreement was signed and acknowl- 
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edged on February 12, 1975, and the new purchasers 
took possession of the farmland and planted corn in the 
spring of 1975. The plaintiffs filed this action on May 
9, 1975. 

The quarter section of land which was described in 
the McIntosh offer was the homestead of the Borchers 
within the statutory definitions at the time they signed 
the acceptance. The critical issue here is whether that 
purchase offer accepted by the Borchers on February 
2, 1974, was valid and enforceable by specific perform- 
ance in the absence of acknowledgment. 

Section 40-101, R. R. S. 1943, defines a homestead as 
“* * * the dwelling house in which the claimant resides, 
its appurtenances, and the land on which the same is 
situated, not exceeding one hundred and sixty acres of 
land * * *.” Section 40-104, R. R. S. 1943, provides: 
“The homestead of a married person cannot be conveyed 
or encumbered unless the instrument by which it is con- 
veyed or encumbered is executed and acknowledged by 
both husband and wife * * *.” 

This court has consistently held that the statute ap- 
plies to contracts for sale as well as to conveyances or 
encumbrances, and that a contract to convey the home- 
stead of a married person is invalid and unenforceable 
unless voluntarily executed and acknowledged by both 
husband and wife as required by section 40-104, R. R. S. 
1943. See Struempler v. Peterson, 190 Neb. 133, 206 
N. W. 2d 629. 

The plaintiffs contend that the Borchers intended to 
and did abandon their homestead rights insofar as the 
farmland was concerned and retained the homestead 
rights in the building site only. While an abandonment 
of a homestead interest removes the restrictions of 
section 40-104, R. R. S. 1943, we have consistently held 
that once established, a homestead is not abandoned 
- until there is both an intent to abandon and actual 
abandonment. See Struempler v. Peterson, supra. 

In this case the evidence establishes that even if there 
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was an intent to abandon, there was no actual abandon- 
ment of the farmland, at least until plaintiffs were 
given possession sometime after the execution of the 
critical document. Unless it can be said that the docu- 
ment itself constituted an abandonment, the Borchers’ 
quarter section constituted their homestead at the time 
of the execution of the agreement here. The only land 
described in the agreement was the “NE 14 of Section 
17-23-2, Madison County, State of Nebr.” The agree- 
ment does not reveal any basis for allocation of the pur- 
chase price to anything except the entire tract. Plain- 
tiffs argue that the building site can properly be excluded 
and separated from the description as the homestead 
reserved by the Borchers. The provisions of the agree- 
ment “allow Sellers to live on & control the building 
site until contract is paid in full or Sellers move from 
the house.” Under its terms the contract is payable in 
full in less than 10 years and the purchasers would then 
be entitled to a deed to the entire quarter section, in- 
cluding the building site. The agreement here does 
not have any legal description which can be applied to 
the building site alone, nor even an approximate number 
of acres. 

Even if it be assumed that the contract included both 
homestead and nonhomestead property, the difficulties 
here are not resolved. In Struempler v. Peterson, supra, 
this court said: “Where a contract for the purchase and 
sale of real estate includes both homestead and non- 
homestead property but is not executed and acknowl- 
edged as required by section 40-104, R. R. S. 1943, specific 
performance may be obtained as to the nonhomestead 
land with an abatement of the total purchase price, 
where the contract under its provisions is clearly sever- 
able as to the nonhomestead property. 

“Where such a contract is not severable as between 
homestead and nonhomestead property, this court will 
not ordinarily attempt to make a new contract for the 
parties; nor impose new conditions; nor will it require 
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specific performance of a contract which does not con- 
tain the substance of the agreement made.” 

Plaintiffs finally contend that defendants, by their 
conduct, are estopped from asserting their statutory 
homestead rights as against a claim for specific perform- 
ance. The cases already referred to answer this con- 
tention. While the Borchers’ conduct may be insuffi- 
cient to constitute estoppel as against a claim for specific 
performance, those actions may well be material and 
sufficient in connection with the alternative claim for 
restitution and damages. Those issues, however, have 
been reserved by the District Court and may be ap- 
propriately considered upon remand to the District 
Court. 

The judgment of the District Court in denying the 
temporary injunction and granting partial summary 
judgment by denying specific performance is affirmed, 
and the cause is remanded to the District Court for 
further proceedings. 

AFFIRMED, REMANDED FOR FURTHER 
PROCEEDINGS. 
Bostaucu, J., participating on briefs. 


RAYMOND GROETEKE, APPELLEE, V. STEVE STUBBS, 
APPELLANT. 
241 N. W. 2d 538 


Filed May 5, 1976. No. 40415. 


Contracts: Damages. Where there has been substantial per- 
formance of a construction contract but the owner has been 
damaged by defective material or workmanship, the measure 
of damage is the cost of remedying the defects. 


Appeal from the District Court for Dodge County: 
Rosert L. Fitory, Judge. Reversed and remanded for 
a new trial on the issue of damages. 


Daniel A. Martin of Kerrigan, Line, Martin & Hanson, 
for appellant. 
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Yost, Schafersman, Yost & Lamme, for appellee. 


Heard before WnitE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLInTon, and BropKeEy, JJ. 


Bos.Laucu, J. 

This is an action for damages arising out of the con- 
struction of a trench silo on the property of the plaintiff. 
The county judge found that the plaintiff was entitled to 
recover $4,999 from the defendant. This judgment was 
affirmed by the District Court. The defendant has ap- 
pealed and contends the evidence does not support the 
judgment. 

The plaintiff is a farmer and cattle feeder in Dodge 
County, Nebraska. In 1970, the plaintiff and his son 
looked at several trench silos that had been built on 
other farms and decided to have one constructed on the 
plaintiff’s farm. They obtained the defendant’s name 
at one of the farms where a trench silo had been built. 
The plaintiff's son, Tom Groeteke, called the defendant 
who lived in Iowa and made arrangements for the de- 
fendant to come to the plaintiff’s farm in the fall. 

There was no written contract and the evidence is in 
conflict as to the nature of the agreement between the 
plaintiff and the defendant. The plaintiff alleged the 
oral contract called for the defendant to design and 
construct the silo. The defendant alleged he was em- 
ployed solely to excavate a trench for the walls and 
denied that he had designed or constructed the silo. 

In determining the sufficiency of the evidence to sup- 
port the judgment it must be considered in the light 
most favorable to the plaintiff, all conflicts in the evi- 
dence must be resolved in his favor, and he is entitled 
to the benefit of every reasonable inference that may 
be deduced from the evidence. 

The silo as constructed was approximately 18 feet 
wide and 200 feet long. The walls were constructed by 
digging a U-shaped trench 6 inches wide and 12 feet 
deep into a hill and then filling the trench with rein- 
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forced concrete. After the walls had cured the dirt be- 
tween the walls was removed and a concrete floor was 
poured. The walls had concrete anchors extending to 
the side and located at intervals of 50 to 70 feet. The 
anchors were constructed by pouring concrete into holes 
approximately 18 inches in diameter and 8 inches deep, 
located about 2 feet from the wall. The anchors were 
connected to the wall by a strip of reinforced concrete. 

The plaintiff's son testified that the defendant ad- 
vised them to employ a dirt contractor to grade the 
area and to purchase the reinforcing steel and concrete 
that was to be used in constructing the walls. The 
plaintiff also employed two high school boys to assist 
the defendant, and employed another person to install 
a metal strip along the edge of the walls to be used to 
hold a plastic cover over the silo and protect the grain 
or silage stored in the silo. 

After the dirt contractor had completed the grading 
and preparation at the site, the defendant brought a 
trenching machine to the farm and dug the trench for 
the walls. The reinforcing steel had been wired together 
by the plaintiff in accordance with instructions from 
the defendant so that the bars formed 12-foot grids 
with the bars 16 inches apart. As the concrete arrived, 
the reinforcing steel was placed in the trench and the 
concrete poured into the trench. The defendant assisted 
the high school boys in placing the steel and concrete 
in the trench. 

Approximately 2 weeks later, the dirt was excavated 
from between the walls and the floor was constructed 
by the plaintiff. The metal strip was then placed along 
the edge of the walls. The defendant was paid $1.60 per 
foot for 420 feet of trenching, a total of $672. The other 
expense, amounting to $4,187.23, was paid directly to the 
other workmen and suppliers by the plaintiff. 

In the fall of 1970 the silo was filled with 40,000 
bushels of ground high moisture corn. The corn was 
fed during the winter and the silo was empty by March 
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or April 1971. The silo was filled again in the fall of 
1971 and was empty by the spring of 1972. During the 
summer of 1972 about 60 feet of the north wall near 
the east end, which was the closed end, collapsed and 
fell into the silo. The plaintiff requested the defendant 
to repair the silo but he refused to do so. The plaintiff 
stored about 30,000 bushels of grain in the silo that 
winter. 

Sometime during the winter of 1972-73 approximately 
60 feet of the south wall near the east end collapsed 
and fell into the silo. Approximately 500 bushels of 
corn then in storage with a value of approximately $500 
was destroyed at the time the part of the south wall 
collapsed. 

The plaintiff has made some repairs and improvements 
to stabilize the walls that are still standing. Bridge 
planks have been laid across the top of the silo to brace 
the walls and additional anchors have been constructed 
along the south wall. The north wall has not been rein- 
forced because the plaintiff plans to remove the north 
wall and then extend the floor over to the wall of an- 
other silo which is nearby. 

The plaintiff produced the testimony of another farm- 
er who had employed the defendant to construct a sim- 
ilar silo on his farm. This witness testified that it had 
been necessary to construct additional anchors or “dead 
men” to stabilize the walls of his silo but his silo was 
now safe to use. 

A licensed engineer testified that he had inspected 
the silo on the plaintiffs farm and that the walls were 
inadequate to withstand the thrust of the earth. He al- 
so testified that the concrete was defective because it 
had not been vibrated at the time the walls were poured. 
The concrete was “honeycombed” with air pockets and 
the aggregate had become segregated during the con- 
struction of the wall. He further testified the rein- 
forcing in the wall was inadequate. This witness did 
not testify what would be required to reinforce the 
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existing walls but testified an adequate wall would have 
a 24-inch footing 7 feet wide with a wall 22 inches wide 
at the base tapering to 8 inches wide at the top. 

It is apparent in this case that the plaintiff did not 
contemplate the construction of a silo having walls sim- 
ilar to the wall described by the engineer as an adequate 
wall. The plaintiff had looked at other silos and con- 
templated a silo constructed in the manner in which the 
silo was actually constructed. 

The defendant was not a general contractor and did 
not agree to construct the silo for an agreed amount. 
The plaintiff's agreement with the defendant called for 
the defendant to excavate 420 feet of trench at an 
agreed price of $1.60 per lineal foot. The plaintiff was 
billed on this basis and the defendant was paid on that 
basis. All the other workmen and suppliers were paid 
directly by the plaintiff. 

The defendant, however, did nore than excavate the 
trench. He advised the plaintiff concerning the rein- 
forcing and helped place the concrete in the trench. 
The two high school boys employed by the plaintiff 
worked under his direction. 

The defendant testified he had been engaged in the 
construction of 300 silos and the plaintiff was entitled to 
rely on the defendant’s knowledge and experience in 
the construction of silos. To the extent the collapse of 
the walls was due to defective workmanship and in- 
adequate reinforcing and anchoring of the walls the evi- 
dence sustains a finding of liability against the defend- 
ant. The defendant is also liable for the cost of ad- 
ditional anchoring and reinforcing of the walls still 
standing to the extent the additional work is necessary 
because of defective workmanship and inadequate rein- 
forcing. 

The plaintiff’s evidence shows that a part of the silo 
may still be used. The plaintiff himself testified it 
was not a complete loss. The evidence does not sustain 
a finding that the entire silo is useless so that the plain- 
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tiff could recover the entire cost of construction. The 
applicable measure of damages is the cost of remedying 
the defects. Stillinger & Napier v. Central States Grain 
Co., Inc., 164 Neb. 458, 82 N. W. 2d 637; Jones v. Elliott, 
172 Neb. 96, 108 N. W. 2d 742. 

The evidence does not show what the cost will be to 
reconstruct the walls which have collapsed. The judg- 
ment is therefore reversed and the cause remanded for 
a new trial on the issue of damages. 

REVERSED AND REMANDED FOR A NEW TRIAL 
ON THE ISSUE OF DAMAGES. 


VALENTINE PRODUCTION CREDIT ASSOCIATION, APPELLEE, 
v. SPENCER Foops, INc., A DELAWARE CORPORATION, 
APPELLANT. 

241 N. W. 2d 541 


Filed May 5, 1976. No. 40420. 


1. Trial: Judgments: Records. No judgment is rendered until the 
pronouncement thereof is noted on the trial docket. 

2. Trial: Summary Judgments. The issue to be tried on a motion 
for summary judgment is whether or not there is a genuine 
issue as to any material fact, and not how that issue should 
be determined. 


Appeal from the District Court for Colfax County: 
C. THomas WHITE, Judge. Reversed and remanded. 


William K. Schaphorst of Swarr, May, Smith & An- 
dersen, for appellant. 


James T. Gleason of Collins & Gleason, for appellee. 


Heard before Spencer, NEWTON, and Bropkey, JJ., 
and CoLWELL and B.uuvE, District Judges. 


CoLWELL, District Judge. 


This is an appeal from summary judgment. Suit was 
brought for conversion of 63 head of cattle subject to a 
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security agreement in favor of plaintiff, Valentine Pro- 
duction Credit Association. The owner of the cattle, 
Fud Ferris, Jr., sold them to defendant, Spencer Foods, 
Inc., a meat packer, on April 1, 1971, for $19,839.51. 
Plaintiff claims the proceeds of that sale were not ap- 
plied to its security debt and it now has an interest in 
the proceeds. Ferris is insolvent. Plaintiff’s petition 
was filed March 27, 1974. Defendant’s answer alleges 
payment; waiver; irregular, unlawful, and negligent 
conduct of plaintiff and its employees; fraud; laches; 
and unreasonable delay. Summary judgment was en- 
tered in favor of plaintiff for $19,839.51. Defendant ap- 
peals. 

Fud Ferris, Jr., Valentine, Nebraska, secured credit 
from plaintiff beginning March 1970, for a cattle feeding 
operation that contemplated buying and selling cattle at 
irregular times. Ferris gave a financial statement show- 
ing a net worth of $240,650. The recorded security 
agreement, dated May 8, 1970, recited that the security 
was for 900 head of steers and heifers covering a 
$150,000 debt. The agreement included an after ac- 
quired property clause and, in part, recited that “the 
Secured Party claims and has a security interest in the 
proceeds of the collateral if, under the Uniform Com- 
mercial Code of the State of Nebraska, a buyer in the 
ordinary course of business (other than a person buying 
farm products from a person engaged in farming oper- 
ations) may purchase the collateral herein described 
free of this security interest. Except for this latter 
provision of the Uniform Commercial Code, the Debtor 
is not otherwise authorized to sell, exchange, or other- 
wise dispose of the collateral.” There were 15 separate 
advancements of funds, the last made 40 days after the 
sale being $40,000 on May 12, 1971, for a gross total loan 
of $296,764.71. Thirty-one repayments were made on 
the loan up to October 1971, including $72,000 repaid 
after the sale to defendant. There is no evidence iden- 
tifying or explaining the source of the repaid funds. As 
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a business custom plaintiff permitted Ferris and other 
borrowers to sell secured cattle, however, the proceeds 
of sales were to be repaid to plaintiff. Plaintiff dis- 
covered on June 12, 1972, that all its Ferris collateral 
was gone and he was insolvent. 

Ferris conducted all his loan business with Don Fisher, 
plaintiff's manager. Plaintiff admits many negligent and 
improper acts of Fisher in advancing funds to Ferris 
contrary to his authority and its established office prac- 
tices, failing to verify the existence of the cattle desig- 
nated as security, and Fisher borrowed $2,500 from Fer- 
ris contrary to plaintiff’s regulations. Fisher died May 
9, 1972. 

The business records of plaintiff are incomplete, il- 
legible, and unexplained. The testimony of Ferris has 
not been secured. 

Plaintiff (appellee) contends that defendant failed to 
file a timely motion for new trial. Section 25-1143, 
R. R. S. 1948, provides: “The application for a new 
trial must be made, within ten days, * * * after the 
verdict, report or decision was rendered * * *.” (Em- 
phasis supplied.) Section 25-1301, R. R. S. 1943, provides 
in part: “(1) A judgment is the final determination 
of the rights of the parties in an action. (2) Rendition 
of a judgment is the act of the court, or a judge thereof, 
in pronouncing judgment, accompanied by the making of 
a notation on the trial docket, or one made at the di- 
rection of the court or judge thereof, of the relief 
granted or denied in an action.” (Emphasis supplied.) 

“No judgment is rendered until the pronouncement 
thereof is noted on the trial docket.” Fritch v. Fritch, 
191 Neb. 29, 213 N. W. 2d 445. 

Both parties filed motions for summary judgment 
which were heard on August 29, 1975. On September 
24, 1975, the trial judge issued a memorandum finding 
that the plaintiff's motion for summary judgment should 
be granted without stating the relief granted and di- 
recting the plaintiff to prepare a journal entry. The 
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record is silent whether or not a notation was made on 
the trial docket. A formal judgment was signed by the 
trial judge and filed October 1, 1975, granting judgment 
for plaintiff against defendant for $19,839.51, and deny- 
ing defendant’s motion for summary judgment. Defend- 
ant filed its motion for new trial on October 9, 1975. 

Plaintiff’s objection is without merit. The memoran- 
dum of the trial court did not state the relief granted, 
and the record fails to show that there was a notation 
made on the trial docket of the relief granted that 
was later entered by the former judgment filed Octo- 
ber 1, 1975. Defendant’s motion for new trial was 
timely filed. 

The procedure in summary judgment is found in sec- 
tions 25-1330 to 25-1336, R. R. S. 1943. “The issue to be 
tried on a motion for summary judgment is whether or 
not there is a genuine issue as to any material fact, and 
not how that issue should be determined. In considering 
such a motion as in a motion for a directed verdict, 
the court should take that view of the evidence most 
favorable to the party against whom it is directed, giv- 
ing to that party the benefit of all favorable inferences 
that may reasonably be drawn from the evidence. If, 
when so viewed, reasonable men might reach different 
conclusions, the motion should be denied and the case 
tried on its merits.” INian v. McManaman, 156 Neb. 12, 
54 .N. W. 2d 244. 

Plaintiff and the trial court rely on Garden City 
Production Credit Assn. v. Lannan, 186 Neb. 668, 186 
N. W. 2d 99, as authority for the judgment. In Garden, 
the borrower made periodic sales without obtaining the 
required written consent and paid the proceeds to Gar- 
den; the sale there involved a middleman whose draft 
endorsed to Garden was dishonored and not paid; Gar- 
den did not object to the sale when the draft was pre- 
sented; and Lannan was an ultimate purchaser in due 
course claiming waiver. The trial court held that the 
evidence of the prior conduct of the parties and the 
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failure of Garden to object to the sale of the collateral 
was not an implied waiver. We there said: “It is dif- 
ficult to see, either considering the purpose of the code, 
or examining the intent of P.C.A. and Carter in their 
course of their dealing, that there was any intention, 
either express or implied on the part of P.C.A. to waive 
its security interest up to the point of acceptance and 
actual application of the proceeds of the sale. * * * sec- 
tion 1-205, U. C. C., provides that a course of dealing 
which by previous conduct between the parties, may alter 
an agreement by fact recognition. But, as we have 
said, we fail to see how a failure to rebuke or object 
contemporaneous with a delivery by the debtor and ac- 
ceptance of the proceeds to which the security agree- 
ment attaches, can be construed as a voluntary and in- 
telligent waiver by the lender of its right under a per- 
fected security agreement against a third party pur- 
chaser, and this is particularly true when the security 
agreement itself provides a specific means for obtaining 
such waiver. * * * Our decision herein is in harmony 
with the general rule that in order to establish a waiver 
of legal right there must be a clear, unequivocal and 
decisive act of a party showing such a purpose, or acts 
amounting to an estoppel on his part. 28 Am. Jur. 2d, 
Estoppel and Waiver, § 158, P. 842; Jessen v. Black- 
ard, 159 Neb. 103, 65 N. W. 2d 345.” (Emphasis sup- 
plied.) 

The Garden case does not control here for three rea- 
sons: (1) This is an appeal from a summary judgment 
where the limited issue is whether or not there is a 
genuine issue of fact remaining for trial; (2) there are 
different and broader material fact questions, both be- 
fore and after the sale, relating to the ultimate fact of a 
voluntary and intentional relinquishment or abandon- 
ment of a known existing legal right; and (3) there are 
other issues and material fact questions presented by 
the pleadings and the record such as payment, estoppel, 
fraud, and delay all as contemplated by sections 1-103 
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and 9-306(2), U. C. C., that require presentation and de- 
termination by the trial process. 

From an examination of the record and for the rea- 
sons stated we conclude that there are genuine issues 
of material fact to be determined on trial. The sum- 
mary judgment is set aside and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 


RosBert B. BArIRD, APPELLEE, V. PAULINE M. Barro, 
APPELLANT. 
241 N. W. 2d 548 


Filed May 5, 1976. No. 40486. 


Divorce: Alimony. In determining whether alimony should be 
awarded, the ultimate test is one of reasonableness. 


Appeal from the District Court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed. 


Philip M. Kneifl and Charles O. Forrest of Kneifl, 
Kneifl & Forrest, for appellant. , 


William J. Brennan Jr., for Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, and NeEwrTon, JJ. 


BosLauGuH, J. 

This is an appeal in a proceeding for dissolution of a 
marriage. The trial court dissolved the marriage and 
divided the property of the parties. The respondent 
wife has appealed and contends the trial court erred in 
failing to award alimony to her. 

The parties were married in 1941 and have one child 
who is 30 years of age and self-supporting. The peti- 
tioner is a linoleum mechanic, 57 years of age. His 
income is approximately $12,000 per year. The re- 
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spondent is 55 years of age and has been employed by a 
division of the Stanley Tool Company for 26 years. 
Her gross income per year is now slightly less than 
$12,000, although she has earned as high as $18,000 per 
year. Both parties have some health problems. 

The trial court valued the property of the parties at 
approximately $48,300. The respondent received over 
$27,000 in the division of the property including the resi- 
dence which was valued at $20,000. The petitioner re- 
ceived approximately $21,000. The respondent makes 
no complaint concerning the property division. 

The respondent cites Albrecht v. Albrecht, 190 Neb. 
392, 208 N. W. 2d 669, and Mathias v. Mathias, 194 Neb. 
598, 234 N. W. 2d 212, in support of her contention that 
she should have received an award of alimony. In the 
Albrecht case the wife was prevented from working 
because of her health. In the Mathias case the wife 
suffered from a chronic lung infection and had not 
worked during most of the marriage. 

One of the factors to be considered in determining 
whether an award of alimony should be made is the 
ability of the supported party to engage in gainful em- 
ployment. § 42-365, R. S. Supp., 1974. The record in 
this case indicates the respondent is able to work and in 
the past she has demonstrated a greater earning ca- 
pacity than the petitioner. 

The respondent did not want the residence sold. The 
residence was awarded to the respondent and, as a 
consequence, the petitioner received a greater share of 
the liquid assets. During a part of the time while the 
action was pending the respondent was able to allocate 
$60 per week from her salary to a savings account. 

In determining whether alimony should be awarded, 
the ultimate test is one of reasonableness. Mathias v. 
Mathias, supra. As we view the record, the facts in 
this case do not support the respondent’s contention 
that she was entitled to an award of alimony in addition 
to the share of the marital property she received. 
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The judgment of the District Court is affirmed. No 
additional allowance is made for the fees of the re- 
spondent’s attorney in this court. 

AFFIRMED. 

CuinTon, J., participating on briefs. 


Bos STUNGIS, DOING BUSINESS AS Bop’s Kustom Bopy 
SHOP, APPELLEE, v. UNION PackKING COMPANY OF OMAHA, 
Inc., A NEBRASKA CORPORATION, APPELLANT. 

241 N. W. 2d 660 


Filed May 12, 1976. No. 40297. 


1. Appeal and Error. Only those assignments of error which are 
argued and discussed will be considered by this court on appeal. 

2. Contracts: Damages. The measure of damages in the case of 
a breach of contract is the amount which will compensate the 
injured person for the loss which fulfillment of the contract 
would have prevented or the breach of it has entailed. 

: Where a construction contract is substan- 

tially performed, the damage which the owner suffers because 

of defective workmanship or unsuitable materials used is 
measured by the reasonable cost of remedying the defects. 

4, Pleadings: Trial. Under section 25-852, R. R. S. 1943, a plead- 
ing may be amended in the furtherance of justice, to conform 
to the proof, if the proposed amendment does not change sub- 
stantially the claim or defense. 


Appeal from the District Court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


D. C. Bradford, III, and John B. Ashford of Bradford, 
Bloch & Coenen, for appellant. 


Martin A. Cannon of Matthews, Kelley, Cannon & 
Carpenter, for appellee. 


Heard before SPENCER, McCown, and BropkeEy, JJ., 
and Murpuy and Coapy, District Judges. 


Bropkey, J. 
This case comes to this court on an appeal by the de- 
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fendant, Union Packing Company, Inc., from a jury ver- 
dict and judgment entered thereon in favor of the plain- 
tiff, Bob Stungis, doing business as Bob’s Kustom Body 
Shop, in the amount of $18,000, representing damages 
allegedly sustained by plaintiff as a result of defend- 
ant’s breach of contract. We affirm. 

Plaintiff, Stungis, owned an industrial tract in Omaha, 
part of which was the site of his auto repair shop and 
part of which was vacant. Plaintiff’s land, on its north 
and west sides, was adjacent to land owned by defend- 
ant, Union Packing Company, on which defendant’s 
packing house was located. In 1969, Union Packing. 
Company made plans to construct a new building on its 
property, which would extend close to the boundary 
line between its property and plaintiff’s property to the 
south thereof. For that purpose, it sought plaintiff's 
permission to excavate part of plaintiff’s land near the 
boundary line between the two properties, and, on or 
about December 3, 1969, plaintiff and defendant entered 
into a written agreement under the terms of which de- 
fendant was given permission to use the north 15 feet of 
plaintiff’s lot for the purpose of excavation and storing 
dirt. As part of that agreement, defendant specifically 
agreed to restore plaintiff's land to its original condi- 
tion upon completion of the construction work on de- 
fendant’s own land. During the negotiations between 
the parties, Stungis made it clear that he wanted the 
land restored to its original condition as he planned to 
build an addition to his auto shop, and defendant and its 
agents were aware of that fact. Between 1969 and 1972, 
defendant was engaged in the construction of the ad- 
dition to its plant, and during that period removed soil 
from plaintiff’s property and stored it in a vacant lot 
near the construction site. During the course of the 
excavation, defendant excavated to depths as great as 
30 feet below the original surface of plaintiff’s land. 
Upon completion of its construction work, defendant re- 
filled the hole it had excavated on plaintiff’s property. 
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Later, when Stungis was preparing to build his new 
body shop, he was informed that soil tests revealed the 
defendant had backfilled his property with uncompacted 
debris and that the soil was not uniform enough in the 
area involved to support a concrete slab floor building, 
and that it would be necessary to reexcavate and refill 
the hole to restore the land to its original condition. He 
then filed suit against the defendant, alleging a breach 
of contract to restore the property to its original condi- 
tion and alleging that as a result of defendant’s failure 
to refill the excavation with clean and compacted fill, 
the value of the property was reduced from $65,000 to 
$45,000; and he prayed for damages in the amount of 
$20,000. He subsequently filed an amended petition and 
a second amended petition, modifying the allegations of 
before-and-after value of the property, but leaving the 
prayer for $20,000 damages unaltered. In its amended 
answer, defendant admitted the execution of the written 
contract on or about December 3, 1969, but alleged that 
it had performed all the conditions of the written agree- 
ment which it was required to perform, and denied the 
other allegations contained in plaintiff’s second amended 
petition. 

Trial was had to a jury on June 12 and 13, 1975. Dur- 
ing the trial, plaintiff did not introduce evidence with 
respect to the diminution of the value of the property; 
but rather, over the objection of the defendant, he was 
permitted by the court to introduce evidence concerning 
the cost of repair of the property. An expert witness 
for plaintiff testified that the cost of restoring the 
property to its original condition would be $18,000. 

Defendant’s principal defense to the action on the 
matter of damages was that plaintiff had suffered no 
damages; and to support this proposition it adduced evi- 
dence from James Casperson, an architect for Union 
Packing Company, who testified that, in his opinion, the 
soil at the filled site was two and one-half times stronger 
than that on the original ground before the excavation. 
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The only other evidence on damages adduced by defend- 
ant during trial was the testimony of one witness that 
there were some bricks in the soil at the northwest part 
of the property and that it would take $1,900 to clean 
the soil in that area. 

At the close of the evidence, plaintiff moved the court 
for leave to amend his petition to conform to the proof, 
in the manner set out in his requested instruction No. 1. 
_ Part of that requested instruction states as follows: 
“The plaintiff alleges that the reasonable cost of re- 
storing the land to it prior condition of usefulness is 
$18,000.00.” Counsel for defendant objected generally to 
the amendment requested, without specifically stating his 
reasons for his objection at that time. The court granted 
plaintiff’s request for the amendment. The purpose of 
the requested amendment was to permit the court to in- 
struct the jury on damages based on the evidence in 
the record, which was limited to testimony of the cost of 
repair, and not the before-and-after value of the property 
as alleged in plaintiff’s second amended petition. In its 
instructions, the court first told the jury that if it de- 
cided the plaintiff should recover, it would be its duty 
to award any damages as would fairly and reasonably, 
but not excessively, compensate for the injury or loss 
which had been sustained as a direct and proximate re- 
sult of the breach of contract; and in the next instruc- 
tion added: “If plaintiff’s land was damaged and can 
at reasonable cost be restored to substantially its condi- 
tion immediately before the damage occurred, plaintiff 
is entitled to recover the cost of making such changes 
necessary to restore the property to substantially its 
condition immediately before the soil was excavated.” 
The jury brought back a verdict of $18,000, and the court 
entered judgment on the verdict. Motion for a new 
trial having been overruled, defendant perfected its ap- 
peal to this court. 

In its brief on appeal, defendant sets out 18 assign- 
ments of error, only a few of which are discussed in its 
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brief. Rule 8a2(3) of the Revised Rules of the Supreme 
Court, 1974, provides that consideration of the cause by 
this court will be limited “to errors assigned and dis- 
cussed.” (Emphasis supplied.) See, also, State v. Hoff- 
meyer, 187 Neb. 701, 193 N. W. 2d 760 (1972). In ac- 
cordance with the foregoing rule, we shall consider only 
those assignments argued or discussed by defendant. 

The principal assignment of error discussed by de- 
fendant in its brief was that the court erred in sustain- 
ing plaintiff's motion to amend his petition to conform 
with the proof on the last day of the trial. Union Pack- 
ing Company claims that it was unfairly surprised by the 
amendment and was prejudiced by it. Intertwined with 
this assignment is the defendant’s claim that the testi- 
mony relative to the cost of restoration of the property 
given by plaintiff's expert witness was improperly ad- 
mitted over objection, and could not serve as a basis for 
the amendment. Defendant also assigns as error and 
argues that the court erred in sustaining plaintiff’s ob- 
jection to questions propounded to Stungis by defendant 
about the original purchase price of the subject prop-- 
erty, and as to offers to sell or purchase his property. 

It is clear from the status of the pleadings as of the 
commencement of the trial that plaintiff worded his 
prayer for damages in terms of diminution of value, 
but that the evidence adduced by him during the trial 
was on cost of repair, although, by stipulation, it was 
agreed that plaintiff’s property had a value of $45,000 
before it was damaged. Putting aside for the moment 
the fact that the court before instructing the jury per- 
mitted plaintiff to amend his petition as to damages to 
conform with the proof that the cost of repair was 
$18,000, we first address ourselves to the question of the 
proper measure of damages to be applied under the facts 
of this case. 

It is important to note that plaintiff brought his action 
in this case on the basis or theory of defendant’s breach 
of contract, and not upon any theory of tort liability. 
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The law is well established that the measure of damages: 
in the case of a breach of contract is the amount which 
will compensate the injured person for the loss which a 
fulfillment of the contract would have prevented or 
the breach of it has entailed. Numon v. Stevens, 162 
Neb. 339, 76 N. W. 2d 232 (1956); Wendt v. Yant Constr. 
Co., 125 Neb. 277, 249 N. W. 599 (1933); Gallagher v. 
Vogel, 157 Neb. 670, 61 N. W. 2d 245 (1953); Koyen v. 
Citizens Nat. Bank, 107 Neb. 274, 185 N. W. 413 (1921). 
Numon v. Stevens, supra, involved a contract to move a 
house, which was subsequently damaged during the mov- 
ing process. The court held that the fair and reasonable 
value of the cost of repair required to restore the house 
to the same condition it was in prior to being moved 
was the proper measure of damages. The rule is well 
settled that where a construction contract is substan- 
tially performed, the damage which the owner suffers 
because of defective workmanship or unsuitable materials 
used is measured by the reasonable cost of remedying 
the defects. Henggeler v. Jindra, 191 Neb. 317, 214 N. W. 
2d 925 (1974); Jones v. Elliott, 172 Neb. 96, 108 N. W. 
2d 742 (1961). While there may possibly be some question 
as to whether the contract in the case under considera- 
tion is a construction contract, we believe it is at least 
analogous to a construction contract. We conclude, there- 
fore, that the proper measure of damages in the present 
case, which is based upon the theory of a breach of con- 
tract, was the reasonable cost of repairs to restore the 
property to its original condition. 

We have held that where the facts stated in a petition 
show that the plaintiff is entitled to damages of some 
sort, it is not a fatal error that the pleader has mistaken 
the rule by which such damages should be measured. 
Dill v. Farmers Co-operative Co., 132 Neb. 256, 271 
N. W. 692 (1937); Rothery v. Pounds, 150 Neb. 25, 33 
N. W. 2d 347 (1948). This being so, the court did not 
commit error in permitting plaintiff to amend his peti- 
tion to conform with the proof at the conclusion of the 
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evidence. We believe that such an amendment was not 
only permitted, but required, to inform the jury of the 
correct measure of damages. The applicable statutory 
section is section 25-852, R. R. S. 1948, which provides as 
follows: ‘The court may, either before or after judg- 
ment, in furtherance of justice, and on such terms as 
may be proper, amend any pleading, process or proceed- 
ing, by adding or striking out the name of any party or 
by correcting a mistake in the name of the party, or a 
mistake in any other respect, or by inserting other al- 
legations material to the case, or, when the amendment 
does not change substantially the claim or defense, by 
conforming the pleading or proceeding to the facts 
proved. Whenever any proceeding taken by a party 
fails to conform, in any respect, to the provisions of this 
code, the court may permit the same to be made con- 
formable thereto by amendment.” Under that section, 
the right to amend pleadings rests within the sound dis- 
cretion of the trial court and the allowing of the amend- 
ment will not be error unless prejudice resulted. State 
Securities Co. v. Corkle, 191 Neb. 578, 216 N. W. 2d 879 
(1974); McCarty v. Morrow, 173 Neb. 643, 114 N. W. 2d 
512 (1962). We conclude that the amendment did not 
change plaintiff’s cause of action, which was based on 
breach of contract both before and after the amendment, 
nor did it change the quantum of proof; also, it did not 
change defendant’s defense, as defendant’s theory 
throughout the trial was that plaintiff suffered no dam- 
ages because of the fact that the soil after compaction 
was better and stronger than it was in its natural state. 

Defendant claims it was surprised by the change in the 
measure of damages sustained by plaintiff. Defendant 
was aware of the plaintiff's introduction of restoration 
cost evidence during the 2-day trial. After the allow- 
ance of the amendment by the court, its counsel did not 
ask to submit any evidence of his own on the cost of 
restoration, nor did he ask for a continuance. He con- 
tented himself with his prior exception to the ruling of 
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the court. See Folken v. Union Pacific R.R. Co., 122 
Neb. 193, 239 N. W. 831 (1932). In arguing plaintiff's 
motion for a directed verdict on the amount of damages, 
defendant’s counsel in his counterargument did not raise 
the absence of evidence of before-and-after damages, or 
claim that was the only correct measure of damages. 
Finally, and significantly, the record reveals that the 
court held a conference in chambers to consider its pro- 
posed instructions to the jury, at which conference coun- 
sel for both parties were present. The proposed in- 
structions presumably included the court’s instructions 
to the jury relative to damages, previously quoted, in 
which the court clearly instructed on the cost of repair 
as the measure of damages in the event the jury found 
for the plaintiff on the issue of liability. The attorneys 
were obviously provided with copies of the court’s pro- 
posed instructions prior to the hearing, as counsel for 
defendant during the hearing referred to one of the in- 
structions proposed by the court, which, however, did 
not deal with damages. At that hearing, counsel for the 
defendant voiced no objections to the court’s proposed 
instructions relative to damages, nor to the theory on 
which the instructions were framed; nor, in fact, did he 
object to any of the court’s instructions. His failure to 
object to the instruction on damages suggests that he 
did not consider the change in the measure of damages 
to be prejudicial. We do not believe that the defendant 
was either surprised or prejudiced by the action of the 
court in permitting plaintiff to amend his petition to 
conform to the proof adduced during the trial; and 
that the court acted in furtherance of justice in per- 
mitting the amendment. 

We have considered defendant’s contentions that it 
should have been permitted to introduce evidence of 
Stungis’ purchase price of his property, and also as to 
offers from others to buy his property, and whether he 
had ever listed it for sale. We find that the action of 
the court in excluding the answers to the questions pro- 
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pounded was not prejudicial, particularly in view of 
the amendment permitted by the court as to the ap- 
plicable measure of damages, and that the contentions 
of the defendant are without merit. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

Muprpuy, District Judge, concurring in the result. 

I do not disagree with the result reached here, but I 
am unable to agree with much of what is said in ar- 
riving at the result, and I am concerned about in- 
ferences which might be drawn from the opinion. 

The general rule regarding damages to soil of the 
nature involved herein is that their proper measure is 
any difference between the before-and-after values. 
Hunt v. Chicago, B. & Q. R.R. Co., 180 Neb. 375, 143 
N. W. 2d 263; Beveridge v. Miller-Binder, Inc., 177 Neb. 
734, 131 N. W. 2d 155; Applegate v. Platte Valley P. P. 
& Irr. Dist., 136 Neb. 280, 285 N. W. 585. I do not agree 
that the petition alleges a cause of action ex contractu 
rather than ex delicto is necessarily material. Quest v. 
East Omaha Drainage Dist., 155 Neb. 538, 52 N. W. 2d 
417. This case is distinguishable, however, from Bever- 
idge v. Miller-Binder, Inc., supra, by virtue of the sub- 
stance of the contract herein involved, as hereinafter 
discussed. 

Here the jury was instructed that, before plaintiff 
could recover, he was required to prove: “That the par- 
ties entered into a valid agreement by the terms of 
which the defendant was to refill the excavated area on 
plaintiff's property with clean, well-compacted soil and 
thereby to restore the land to its original condition.” 
(Emphasis added.) It is important to note also that the 
contract involved did not contemplate any improvement 
to or upon plaintiff’s land, but constituted only the grant 
of a temporary license or easement to defendant. The 
instruction defining the measure of damages was con- 
sistent with that burden of proof. Plaintiff was entitled 
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to recover for the loss of his bargain, rather than simply 
the damages done to his real estate. 

I fear the opinion is subject, at least by reasonable 
implication, to extension to fact situations far beyond 
those here. A measure of damages based upon the re- 
doing of all that was done is, I submit, inconsistent with 
substantial performance doctrines or theories. I am not 
inclined to believe that, in an ordinary “construction 
contract” case, evidence of damages similar to that ad- 
duced by the plaintiff in this case would warrant sub- 
mission of the case to the jury, regardless of what may 
have occurred during the course of an instructions con- 
ference. 


In my view of the case plaintiff must be considered 
to have met his burden of pleading and proving an ap- 
propriate and reasonable measure of reasonable dam- 
ages only in light of the somewhat peculiar nature of 
the case and the favorable jury verdict. Any disparity 
between the difference between the before-and-after 
value and the cost of restoration would have been ma- 
terial to the reasonableness of the measure of damages. 
Evidence of an offer to sell real estate is not, however, 
sufficient evidence of the value of the real estate to 
raise that factual issue. 


IRENE PAGE ET AL., APPELLANTS, V. LLOyD BUCHFINCK, 
ADMINISTRATOR WITH THE WILL ANNEXED OF THE 
ESTATE OF ELIZABETH K. EVANS, DECEASED, ET AL., 
APPELLEES. 
242 N. W. 2d 610 


Filed May 12, 1976. No. 40315. 


Quieting Title: Partition: Jurisdiction. The District Court of the 
county wherein real estate is situated is not without jurisdiction 
to hear and determine proceedings brought to quiet title to, 
or obtain partition of, that real estate. 
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Appeal from the District Court for Brown County: 
Henry F. Rermer, Judge. Reversed and remanded. 


John S. Mingus of Mingus & Mingus, for appellants. 


C. Kenneth Spady and William P. Mueller of McGin- 
ley, Lane, Mueller, Shanahan, McQuillan & Gale, H. Alan 
Curtiss, William J. Hotz, Jr., Andrew J. McMullen, and 
Byron J. Casey, for appellees. 


Heard before SpeNcER, McCown, and BropkEy, JJ., 
and Murpuy and Coapy, District Judges. 


Murpny, District Judge. 

Alven Evans died in 1940, survived by his widow, Eliza- 
beth, and five children, Emerson, Darwin, Alta, Tyndell, 
and Zena. The widow, Elizabeth, died August 6, 1972. 
Plaintiffs-appellants are the children of Zena, who pre- 
deceased her mother. Named defendants-appellees are 
the administrator c.t.a. of the estate of Elizabeth, sur- 
viving children of Alven and Elizabeth, children of de- 
ceased children of Alven and Elizabeth, and their re- 
spective spouses. Also joined as defendants are all per- 
sons having or claiming any interest in the estates of 
Alven, Elizabeth, their deceased children, or the real 
estate, as well as the real estate itself. Alven owned 
both real and personal property in Grant County, Ne- 
braska, where his will was admitted to probate and the 
administration of his estate was concluded many years 
ago. The estate of Elizabeth is also being administered 
in Grant County, Nebraska, where she resided at the 
time of her death. She died owning both real and per- 
sonal property, the real estate being allegedly all lo- 
cated in Brown County, Nebraska. The location of the 
personal property is not disclosed in the pleadings, but 
inferentially, at least, some portion of it was also in 
Brown County. 

The petition, filed in the District Court for Brown 
County on April 17, 1973, sets forth two causes of action, 
both of which the briefs indicate follow a trust theory 
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which apparently is that Alven left real and personal 
property in Grant County to Elizabeth for life for her 
own use and benefit with the remainder to their children 
and the children of any of their children who should 
predecease Elizabeth, and that Elizabeth used the profits 
of her life estate to procure the real and personal prop- 
erty which is the subject of the litigation including the 
Brown County real estate. The first cause of action 
seeks to impress a trust upon all personal property in- 
ventoried in the estate of Elizabeth. The second cause 
of action seeks to quiet title in one-fifth of the Brown 
County real estate in plaintiffs, and to partition that 
real estate. Both causes of action seek, additionally, a 
construction of portions of the will of Alven, and in- 
clude allegations concerning Elizabeth’s will which re- 
late to the claims of some of the named defendants. 

Some of the named defendants filed motions seeking 
a dismissal of plaintiffs’ petition, claiming that the 
county court of Grant County has exclusive original ju- 
risdiction to construe the will of Elizabeth or to construe 
the will of Alven, and that plaintiffs are not real parties 
in interest in that they have no interest in the real 
estate described and therefore are not entitled to seek 
partition thereof. The trial court, on August 9, 1973, 
found that the case should be dismissed “as the District 
Court of Brown County, Nebraska, does not have juris- 
diction as prayed for in the petition,” and dismissed the 
case. A motion for a new trial was filed, but appears 
to have been allowed to pend while a somewhat related 
case, Avery v. Evans, 193 Neb. 437, 227 N. W. 2d 603 
(1975), was finally decided. The motion for new trial 
was overruled July 15, 1975. There is other litigation 
pending between the parties in Grant County. We take 
the ruling of the trial court to relate to subject matter 
rather than parties. 

The foregoing description of the background of this 
appeal is necessarily drawn from the briefs of the parties 
as well as the transcript and bill of exceptions. In view 
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of the posture of the case it ought not be taken as con- 
clusive as to any of the facts therein related, particularly 
since no evidentiary hearing has yet been held. 

A myriad of issues are presented in the briefs or 
suggested by an examination of the transcript and bill 
of exceptions (which in the case is only a recitation of 
what transpired at the hearing on the motion for new 
trial on June 17, 1975, and a ruling thereon made July 
15, 1975). It is considered, however, that a discussion 
of any issues beyond that which follows here would be 
either premature or inappropriate, or both. The present 
factually unclear state of this record, and the pendency 
of other litigation between the parties, persuade this 
court that it ought not render any advisory opinion or 
even appear to suggest to the parties what their next 
step might be. We note, however, the procedure followed 
in Roberts v. Snow Redfern Memorial Foundation, post 
p. 139, 242 N. W. 2d 612. 

As indicated above, a part of the relief sought by 
plaintiffs is the quieting of title to, and the partition of, 
real estate in Brown County. At least at this stage it 
does not appear that any real estate, in Grant County 
or elsewhere, is the subject matter of any dispute among 
the parties. That being so, it is clear that the District 
Court for Brown County was not without jurisdiction, 
and at least to that limited extent is the only court 
possessed of jurisdiction. §§ 25-401 and 25-402, R. R. S. 
1943; Johnson v. Samuelson, 82 Neb. 201, 117 N. W. 470; 
Rakow v. Tate, 93 Neb. 198, 140 N. W. 162; Pierce v. 
Fontenelle, 156 Neb. 235, 55 N. W. 2d 658. 

For the reason stated, the order of dismissal by the 
District Court is reversed and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 
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IN RE ESTATE OF VIOLET B. WILLIAMS, DECEASED. WESLEY 


W. RoBERTS ET AL., APPELLEES, V. SNOW REDFERN 
MEMORIAL FOUNDATION ET AL., APPELLANTS, 
242 N. W. 2d 612 


Filed May 12, 1976. No. 40318. 


Wills. In construing a will, the cardinal rule is that the court 
should give effect to the intent of the testator as that intent. 
may be properly shown. That principal may confine, as well 
as direct, the court. Rules of construction in will cases are 
devices adopted to serve that cardinal principle. 

Wills: Attorney and Client. Rules applicable to wills drawn 
with the assistance of counsel may not be applicable to wills 
not drawn with such assistance. 

Wills. Generally, in the construction of wills, courts ought to 
be reluctant to add to, or enlarge upon, the language used. 
Wills: Property: Crops. A testamentary direction to an ex- 
ecutor to sell farmland and pay the proceeds, after payment 
of debts and administrative expenses, over to named benefi- 
ciaries in shares, does not constitute a disposition of landlord’s 
share of crops growing thereon, absent any indication of such 
a testamentary intent. 

Wills: Property. A special bequest of property may operate 
to take that property out of a more general testamentary 
direction to sell and distribute proceeds of the sale. 

Probate and Administration: Estates: Attorneys at Law: Fees. 
The taxation of attorney’s fees and expenses of a party other 
than the executor or administrator of the estate may be ap- 
propriate in a particular case, either against the estate gen- 
erally or against the executor or administrator personally. 
Probate and Administration: Estates: Executors and Adminis- 
trators. Generally, an executor or administrator has an obliga- 
tion to make known to the court controversies which exist: 
between the parties, and to obtain directions of the court as 
to his responsibilities in that regard, and no more. 

In a situation, reasonably subject to 
controversy, an executor or administrator has no obligation to 
adopt or pursue, at his risk or at the risk of the estate, that 
position which may ultimately prevail. 

In appropriate circumstances, an ex- 
ecutor or administrator may have discretion, or perhaps even 
an obligation, to adopt a position, although generally no such 
discretion or obligation will exist, other participating parties 
having an obligation to pursue their own interests. 
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10. 


Conduct by a party other than the 
executor or administrator may operate to relieve the executor 
or administrator of whatever obligation he might otherwise have. 


Appeal from the District Court for Scotts Bluff Coun- 
ty: Tep R. Fever, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


Clark G. Nichols, for appellants. 


William Grossman of Johnston, Grossman & Johnston, 
for appellees. 


Heard before SPENCER, McCown, and Bropkey, JJ., 
and Murpny and Coapy, District Judges. 


Murphy, District Judge. 
Violet B. Williams died testate August 19, 1972, owning 
a residence in Scottsbluff, Nebraska, a parcel of farm- 
land in Scotts Bluff County, Nebraska, and various items 
of personal property. Her will, executed in 1968, con- 
sisted of a rather large number of unnumbered para- 
graphs, pertinent portions of which are, in substance, 
as follows: 
“T direct the First State Bank of Scottsbluff, Nebraska 
be appointed Executor of the will, and as such Exec- 
utor it collect and convey into money all of my real 
estate property and as such Executor it shall have 
full power and authority to sell and convey all of such 
property. It is to use its own judgment as to the price 
to be obtained for said property, the terms upon which 
it is to be sold, and the time of the sale when the 
property shall be sold for a fair price. 
“I direct that out of the proceeds of the property sale, 
the First State Bank of Scottsbluff, Nebraska pay all 
debts and claims against the estate, expense and costs 
of administration, after said payments are made, the 
balance money then remaining is to be divided as 
follows. 
“From the northwest corner of (the farm parcel) I 
give, device, and bequeath to the following. 
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“One half part to the Snow Redfern Boys Ranch * * * 
“One eighth part to the Nebraska Childrens Home 
*"** *€ 

“One eighth part * * * (to the) Nebraska Wesleyan 

University * * * 

“One eighth part to my nephew Wesley Roberts * * * 

“One eighth part to the Dumb Friends League of 

Denver, Colorado * * * 

“(Certain jointly held stock not to be considered part 

of her estate) 

“(Other jointly held stock not to be considered part of 

her estate) 

“I give, devise and bequeath to my nephew Wesley 

Roberts * * * the real property, described as (the resi- 

dence) 

“(Several paragraphs, each containing specific bequests 

of personal property) 

“A savings account in the First State Bank of Scotts- 

bluff is held for my funeral expenses. 

“(Several additional paragraphs containing specific be- 

quests of personal property) 

“My nephew Wesley W. Roberts and his wife Rosie are 

given full charge of all personal property not desig- 

nated in this will. They may keep it or divide it as 
they deem best.” 

The parties are agreed that the last-quoted paragraph 
constitutes appellees residuary beneficiaries of personal 
property in the estate not otherwise disposed of. The 
form of the will operates to eliminate whatever assist- 
ance in its construction might have been furnished had 
the various paragraphs been numbered or otherwise 
segregated or interrelated. 

At the time of her death the farmland was leased 
under a crop-sharing arrangement, the decedent’s in- 
terest in the growing crops then having an inventoried 
value of $4,420. The farm was sold, less the growing 
crops, by the executor, the downpayment being received 
November 29, 1972. The growing crops were sold sep- 
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arately but with the tenant’s share, before and after that 
date, with the estate ultimately realizing therefrom the 
sum of approximately $10,462. Their inheritance tax 
was computed as though the appellees took that amount 
as a part of the residuary. 

Thereafter, appellees, by motion filed in the county 
court estate proceedings, presented the issues which are 
now before this court. From an adverse determination 
there they appealed to the District Court, where they 
received a favorable ruling. Appellants, Snow Redfern 
Memorial Foundation and Nebraska Children’s Home 
Society now bring those issues here. They are: (1) 
Are the proceeds of the sale of the growing crops to be 
distributed to the appellants and others as part of the 
proceeds of the property sale referred to early in the 
will, or to appellees as residuary beneficiaries of the 
personal property? (2) Is the devise to Wesley W. Rob- 
erts of the residence to be diminished proportionately 
for debts or claims against the estate and expenses of 
administration? (3) May attorneys’ fees and expenses 
of appellees be taxed as costs to the executor? 

The first issue can be said to be a matter of first im- 
pression in Nebraska. Appellants rely principally upon 
that line of cases commencing with In re Estate of 
Andersen, 83 Neb. 8, 118 N. W. 1108, wherein we held 
that, until a crop is severed from the land upon which 
it is grown, it is such part of the real estate as will pass 
by a devise of the land unless there is evidence contained 
in the will of the testator that the devisee of the land 
should not be entitled to the crop, whether or not the 
crop has matured at the date of the testator’s death. 
Appellees, on the other hand, rely upon that line of cases 
commencing with Aldrich v. Bank of Ohiowa, 64 Neb. 
276, 89 N. W. 772, wherein we held that growing crops, 
being generally considered to be personal property, do 
not pass to the purchaser of the land at a judicial sale. 
Stalder v. Stalder, 105 Neb. 367, 180 N. W. 566, cited by 
both parties, is not conclusive. 
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The parties are agreed that the testamentary require- 
ment that the executor sell real estate worked an equit- 
able conversion so that the real estate is to be treated 
as personalty. We feel, however, that that equitable 
device is not of much assistance here, for clearly the 
gift to appellants (and appellee Wesley W. Roberts) 
was a sum of money and not an interest in the real 
estate. 

_ The real question is simply whether or not a testa- 
mentary direction to an executor to sell farmland and 
pay the proceeds, after payment of debts and adminis- 
tration expenses, over to named beneficiaries in shares, 
ought to be considered to constitute a disposition of 
crops growing thereon, absent any indication within the 
will of the testatrix’ intent in that regard, where the 
will contains a residuary clause disposing of personal 
property. 

During her lifetime the testatrix was empowered 
to sell the real estate herself, reserving, or not, her 
share of the growing crops as she should determine. 
Her interest therein constituted personal property. To 
extend her direction to the executor to sell the farmland 
to include a direction to sell the crops growing thereon 
would appear to constitute the imposition of this court’s | 
judgment upon the mind of the testatrix, and nothing 
more. We see no more authority for implying that 
direction than we see for implying a direction to include 
pastured animals or farm machinery. Here the testatrix 
did not devise the farm to appellants; she only be- 
queathed to them a sum of money, the amount of which 
depended upon the sale price of the farm. The case is 
clearly distinguishable from those wherein we have con- 
sidered pure sales. The effect of appellants’ position 
would be to make the amount of the gift to them de- 
pend upon the accident of the date of the testatrix’ 
death or the date of sale determined by the executor. 

The will, although the fact is not discussed in the 
briefs, appears not to have been drawn with the as- 
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sistance of counsel. Rules of construction useful in cases 
involving wills clearly drawn by attorneys are not nec- 
essarily applicable here. In any event, those rules 
which result in adding to, or enlarging upon, a will 
ought to be cautiously applied. The cardinal principle 
is that a court, in construing a will, should give effect 
to the true intent of the testator. Rules of construction 
are to be applied only to the extent they satisfy that 
principle. The principle may, as here, function to con- 
fine, as well as to direct, a court in the construction of a 
will. 

As to the second issue, much of which has been said 
above is again applicable. Rules of construction which, 
on their face, appear to apply under the terms of the 
will, a special bequest takes priority over a general one, 
later instructions in a will take precedence over earlier 
ones, etc., are only generally to be followed within the 
principle that the result reached must justify itself as 
being consistent with the intent of the testator as it is 
discoverable. Generally then, it can be said that a spe- 
cific devise of real estate takes that real estate out of a 
general testamentary direction for the sale of all the 
testatrix’ real property and for the application or dis- 
’ tribution of the proceeds of such sale. 

We conclude, therefore, that the District Court was cor- 
rect in its disposition of the first two issues. Upon the 
third issue, however, the assessment of attorneys’ fees, 
we are persuaded that error was committed. 

Assuredly there are instances, usually where additional 
property is brought into the estate, where attorneys’ 
fees of a party other than the executor or administrator 
may properly be taxed as an expense of administration. 
Beyond that instance, if a party supplies services which 
ought to have been supplied by the executor or adminis- 
trator, then, to that extent, costs or expenses incurred 
by the party may properly be taxed to the estate. Or 
if an executor or administrator violates the trust or 
abuses the authority of the office, then such executor or 
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administrator may become personally liable for result- 
ant costs or expenses. . 

Generally, an executor or administrator has an obli- 
gation to make known to the court controversies which 
exist between the parties, and to obtain directions of the 
court as to his responsibilities in that regard, and no 
more. He is absolved of that obligation where the par- 
ties themselves present the controversy, as was done 
here. He may, in appropriate circumstances, adopt a 
position, although we suspect that such circumstances 
will not often be present. In this case they do not ap- 
pear to have been present. What has been said carries 
with it the obligations, and fees, of the attorney for the 
executor or administrator. 

A review of the record here discloses no cause or basis 
for the taxation to the executor of attorneys’ fees for 
appellees’ counsel and expenses incurred (other than 
taxable costs) by appellees in both the District Court 
and county court. No fund was accumulated. Appellees 
did, themselves, present the controversy to the court, as 
the executor might well have done. It does not appear, 
however, that appellees presented the executor with a 
demand, or even a suggestion, that it take the initiative. 
Although it may well be argued in this case that the 
executor, at times, abused its authority in adopting a 
position, it does not appear that that conduct caused, or 
contributed to, the attorneys’ fees and expenses incurred 
by appellees. With the appellants taking an active and 
adversary position, appellees’ fees and expenses are no 
greater than they would have been had the executor 
done nothing. An executor or administrator does not 
have an obligation to adopt and pursue, at his risk or 
at that of the estate, that position which may ultimately 
prevail in a situation reasonably subject to controversy. 

The judgment of the District Court is reversed insofar 
as it taxes expenses and attorneys’ fees incurred by ap- 
pellees, other than regularly taxable court costs, to the 
executor. In all other respects it is affirmed. The cause 
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is remanded to the District Court with instructions to 
remand it to the county court for further proceedings in 
accordance herewith. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


CAROL MILLER, APPELLEE, V. DARRELL MILLER, APPELLANT, 
241 N. W. 2d 666 


Filed May 12, 1976. No. 40340. 


1. Divorce: Parent and Child: Infants. Minor children are en- 
titled to stable home conditions. They are not chattels and 
their custody should not be the subject of a continuous contest 
between divorced parents at the expense of their well-being. 


2. The proper rule in a divorce case, 
where the custody of a minor child is involved, is that the 
custody of the child is to be determined by the best interests 
of the child, with due regard for the rights of fit, proper, and 
suitable parents. 

3. Ordinarily courts may not properly 


deprive a parent of the custody of a minor child unless it 
is shown that such parent is unfit to perform the duties im- 
posed by the relation or has forfeited that right. 

4. Divorce: Parent and Child: Infants: Judgments. A _ decree 
awarding custody of minor children and fixing child-support 
payments is not subject to modification in the absence of a 
material change in circumstances occurring subsequent to the 
entry of the decree of a nature requiring modification in the 
best interests of the children. 


Appeal from the District Court for Antelope County: 
Merritt C. Warren, Judge. Affirmed. 


H. Jeanne Thorough of Wood, Kelley, Thorough & 
Wolfe, for appellant. 


Brogan & Stafford, for appellee. 


Heard before WHITE, C. J., SPENCER, McCown, NEw- 
TON, CLINTON, and BRopKEy, JJ., and Kuns, Retired Dis- 
trict Judge. 
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Newton, J. 

The issue here relates to the custody of two minor 
children. The parties were divorced by decree entered 
January 24, 1969. Custody of a son born in 1964 and a 
daughter in 1966 was awarded to their mother, appellee 
herein, and hereinafter referred to as Carol, pursuant to 
a stipulation. It was also stipulated that the father, 
appellant herein, and hereinafter referred to as Darrell, 
should pay $75 per month for child support. In 1972 
Darrell sought custody of the children and it was again 
stipulated that Carol should have custody. In 1974 Carol 
commenced a proceeding in contempt for failure to pay 
child support and requesting an increase in the amount 
of child support. Darrell again requested a change of 
custody. Both applications were denied. We affirm 
the judgment of the District Court. 

In his appeal Darrell contends that the judgment is 
not sustained by the evidence in several particulars; that 
there were errors in evidentiary rulings; and that the 
court erred in referring to his private file on the case. 

‘Darrell resides with his parents on a farm. He is an 
artifical insemination technician and does some farming. 
He owns farm tracts of 120 and 33 acres subject to 
mortgages of about $13,000. He also owed a bank 
$14,000 borrowed for a pickup truck, cattle, and farm 
expenses, and has about 50 head of stock cattle, includ- 
ing calves. He has $5,000 in bonds owned jointly with 
the children. 

Carol is a bookkeeper and accountant who also does 
income tax work. She worked for business firms in her 
local and surrounding communities. One month after the 
1972 hearing in this case she married John Rossow who 
has three children from a previous marriage. They have 
purchased a steakhouse in Tilden, Nebraska, which John 
operates and in which Carol assists to a limited extent. 
She still carries on her private accounting business. 
After their marriage the Rossows moved to Tilden from 
Clearwater, Nebraska. The children finished the school 


148 NEBRASKA REPORTS [Vou. 196 
Miller v. Miller 


year in Clearwater. The Rossows now have a large 
modern home which they are purchasing. They are in- 
debted for the home and the steakhouse. No other 
changes in circumstances are reflected in the record. 
The marriage of Carol and John Rossow was contem- 
plated and known to the children at the time of the 1972 
hearing. 

The evidence reflects that the children’s father is 
deeply interested in them and has had them about 27 
percent of the time. As so aptly remarked by the trial 
court, “it is easier to be Santa Claus, a real fine fellow 
on four days a month and two months in the summer 
than it is to do it everyday of the week.” This situation 
has resulted in the children expressing a desire to live 
with their father although both display a strong at- 
tachment to their mother. The children, at the time the 
hearing was held, were 11 and 9 years of age. “While 
the wishes of a child who has reached sufficient age, and 
has the ability to express an intelligent preference, are 
entitled to consideration, the wishes of the child are not 
controlling.” Goodman v. Goodman, 180 Neb. 83, 141 
N. W. 2d 445. 

The children have been with their mother for the past 
7 years and their father has twice stipulated that she 
should have their custody. It is apparent that Darrell 
has felt that they would be well cared for in their 
mother’s custody. The present record verifies that they 
have been well cared for and are happy, stable, intelli- 
gent, and normal children. There is nothing in this 
record to indicate any abuse or lack of care for the wel- 
fare and interests of the children. Minor children are 
entitled to stable home conditions. They are not chat- 
tels and their custody should not be the subject of a 
continuous contest between divorced parents at the ex- 
pense of their well-being. See Goodman v. Goodman, 
supra: “The proper rule in a divorce case, where the 
custody of a minor child is involved, is that the custody 
of the child is to be determined by the best interests of 
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the child, with due regard for the superior rights of fit, 
proper, and suitable parents. Ordinarily courts may 
not properly deprive a parent of the custody of a minor 
child unless it is shown that such parent is unfit to per- 
form the duties imposed by the relation or has forfeited 
that right.” . 

It is also the rule that: “A decree awarding custody 
of minor children and fixing child-support payments is 
not subject to modification in the absence of a material 
change in circumstances occurring subsequent to the 
entry of the decree of a nature requiring modification in 
the best interests of the children.” Youngberg v. Young- 
berg, 193 Neb. 394, 227 N. W. 2d 396. 

In the present instance there has not been a change of 
circumstances such that a change in custody is required 
in the best interests of the children nor does the record 
reveal that Carol has become an unfit mother. 

Darrell assigns as error certain restrictions on cross- 
examination and in the introduction of evidence as well 
as reference by the court to notes made at previous 
hearings. We find these assignments to be without 
merit. 

The judgment of the District Court is affirmed and 
appellee’s attorney is allowed a fee of $500 for his services 
in this court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN F’, ADEN, APPELLANT, 
241 N. W. 2d 669 


Filed May 12, 1976. No. 40367. 


1. Searches and Seizures: Probable Cause: Criminal Law. Prob- 
able cause to justify search and seizure without a warrant 
exists where the facts and circumstances within the officer’s 
knowledge and of which he has reasonably trustworthy in- 
formation are sufficient in themselves to warrant a man of 
reasonable caution in the belief that an offense has been or is 
being committed. 
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. It is not only the personal knowledge 
of the officer who makes the search and seizure which may be 
used to test probable cause, but added thereto may be the col- 
lective knowledge of the law enforcement agency for which the 
officer acts. However, in that case there must have been some 
communication of knowledge to or direction to act from the 
department or officer having that knowledge to the officer mak- 
ing the search and seizure. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Reversed and remanded. 


Kirk E. Naylor, Jr., of Naylor & Keefe, for appellant. 


Paut L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, McCown, NEWTON, CLINTON, 
and Bropkey, JJ., and Kuns, Retired District Judge. 


CLINTON, J. 

The defendant, John F. Aden, was charged with the 
possession of a controlled substance, to wit, marijuana, 
with intent to deliver. The defendant pled not guilty, 
waived a trial by jury, and submitted to a trial before 
the District Judge upon a stipulation as to what the 
State’s testimony would be if witnesses were called. The 
stipulation preserved objection to the competency of the 
testimony. The foundation for the objection was that 
the evidence was obtained as a result of an unlawful 
‘arrest and search and seizure of the defendant and his 
motor vehicle in violation of the Fourth Amendment to 
the Constitution of the United States and Article I, sec- 
tion 7, of the Nebraska Constitution. The stipulation 
also provided that in ruling at trial upon the objection 
to the evidence offered by the State, the court could 
consider the record of the testimony at an earlier hear- 
ing on a motion to suppress made upon the same and 
other grounds. 

The defendant was found guilty and fined the sum of 
$500. He now appeals to this court and the sole issue 
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before us whether the objection should have been sus- 
tained because the evidence admitted was seized in vio- 
lation of the defendant’s constitutional right to be “se- 
cure” in his person “and effects against unreasonable 
searches and seizures,” and must therefore be suppressed 
under the exclusionary rule of Mapp v. Ohio, 367 U. S. 
643, 81S. Ct. 1684, 6 L. Ed. 2d 1081, 84 A. L. R. 2d 933; 
and Ker v. California, 374 U. S. 23, 83 S. Ct. 1623, 10 
L. Ed. 2d 726. We reverse and remand. 

The stipulation was to the effect that if the State 
produced witnesses they would testify as follows: That 
on March 4, 1974, Lancaster County deputy sheriff Harry 
Stewart stopped, without search or arrest warrant, a 
blue 1974 pickup with camper shell at a certain loca- 
tion on a public highway in rural Lancaster County; 
that the defendant Aden was the driver of the vehicle 
and was the registered owner thereof; that after stop- 
ping the vehicle the officer, without warrant, forcibly 
entered the locked camper shell and found, among other 
items not relevant or material, “several brown paper 
grocery bags”; that within two of these bags were 
found a total of six individually wrapped packages of 
vegetable material; and that if a certain state chemist 
were called he would testify that he was a qualified 
chemist for the State of Nebraska, that he had analyzed 
samples of the vegetable material previously mentioned, 
that in his opinion the material was Cannabis Sativa L, 
and that it weighed approximately 12 pounds. The re- 
mainder of the stipulation we set forth verbatim: “IT 
IS FURTHER STIPULATED that for purposes of the 
trial of this matter, defendant objects to the introduc- 
tion of any evidence or testimony on behalf of plain- 
tiff which relates to information obtained or evidence 
seized pursuant to the stopping of said 1974 Ford pickup 
on March 4, 1974, and renews his motion to suppress 
the same as evidence for the alleged reasons that both 
the seizure of said vehicle and its occupants, and the 
subsequent search of said vehicle and seizure of evidence 
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was made without probable cause and therefore violated 
defendant’s right to be free from unreasonable searches 
and seizures of as guaranteed to him by the Fourth 
Amendment to the Constitution of the United States of 
America. 

“FURTHER, it is stipulated that the transcript of the 
suppression hearings together with the exhibits received 
at said hearings held in this cause on the 8th day of 
January, 1975, and the 5th day of February, 1975, now 
a part of the record in this cause, may be considered by 
the Court in ruling upon the foregoing objection and 
motion made by defendant.” 

Under this state of the record the sole question before 
us is whether the record establishes that there was 
probable cause to justify the search and seizure without 
warrant. We first state the applicable rules of law. 
Probable cause exists where the facts and circumstances 
within the officer’s knowledge and of which he has rea- 
sonably trustworthy information are sufficient in them- 
selves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed. 
State v. Irwin, 191 Neb. 169, 214 N. W. 2d 595; State v. 
Dussault, 193 Neb. 122, 225 N. W. 2d 558; Carroll v. 
United States, 267 U.S. 132, 45 S. Ct. 280, 69 L. Ed. 5438, 
39 A. L. R. 790. It is not only the personal knowledge 
of the officer who makes the search and seizure which 
may be used to test probable cause, but added thereto 
may be the collective knowledge of the law enforce- 
ment agency for which the officer acts. However, in 
that case there must have been some communication of 
knowledge to or direction to act from the department or 
officer having that knowledge to the officer making 
the search and seizure. United States v. Wixom, 460. 
F. 2d 206; United States v. Canieso, 470 F. 2d 1224; 
United States v. Nieto, 510 F. 2d 1118; United States v. 
Del Porte, 357 F. Supp. 969, affirmed 483 F. 2d 1399. 

At the suppression hearing the State introduced no 
evidence. The defendant called two witnesses, a passen- 
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ger in the pickup at the time it was detained by the 
police and an officer involved in the subsequent search 
and seizure. 

The passenger witness testified as follows: That he, 
Aden, and another companion were driving to the rural 
home of a friend, one Douglas Torrence; that as they 
approached the residence of the friend on a public road 
they noted several sheriff’s department vehicles in the 
farmyard. Seeing this they slowed down and continued 
on at slow speed, about 20 miles per hour. They en- 
countered another sheriff’s vehicle which put a spotlight 
on the pickup. Aden then stopped his pickup. In a 
short time a person (apparently deputy Stewart) and at 
least one other officer approached the pickup. They 
asked the defendant and his companions for identifica- 
tion. This they furnished. They were also told to emp- 
ty their pockets and place the contents on the truck. 
This they did. The identifications were in order and no 
contraband was found. They were not at that time 
formally told that they were under arrest, but they were 
told they could not leave. About 20 minutes later one of 
the officers forced open the rear door of the locked 
camper shell. No consent for the entry was given by 
the defendant or his companions. The officer had first 
asked for a key to the camper. The defendant told him 
that he had no key. Before making entry the officer 
looked into the camper with the aid of a flashlight. 
After the officer forced open the camper and made 
some examination of material therein, the occupants of 
the car, including the defendant, were told they were 
under arrest. The witness testified that he had no 
knowledge of marijuana being in the camper. 

Deputy Cox-testified that he and deputy Stewart were 
in charge of the police operation at the Torrence farm. 
His testimony generally confirmed that of the previous 
witness. In addition he stated that after the pickup was 
stopped, the officers checked, apparently by radio, to see 
if there were any arrest warrants for the occupants of 
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the truck and they determined that there were none. 
Neither he nor any of the other officers knew the de- 
fendant or his companions nor had any information 
about them. He stated that the occupants were patted 
down and nothing was found. He did not know whether 
the cab of the truck had been searched. Deputy Cox 
further testified that he was not one of the officers who 
made the initial stop of the vehicle. Twenty minutes 
elapsed before the occupants of the pickup truck were 
placed under arrest. As to grounds for the search he 
testified: ‘Well, the circumstances of the parties arriv- 
ing at this location that we were conducting a search 
warrant on; the information that we prior had that 
there was involved in this same series of transactions, 
drug transactions, with the occupants of the residence in- 
volved a pickup truck from Omaha; the fact that there 
was a large dog in the back of this truck, and the De- 
fendant and the other occupants claimed that they had 
no way of getting the dog out, and when we inquired 
about how they were going to let the dog out to re- 
lieve himself, they said they just planned on letting him 
wait until they got back to Omaha; the fact that we 
could see in the back of the truck under the camper 
shell grocery sacks that contained or appeared to con- 
tain rectangular objects; and just the general demeanor 
of the subjects.” Deputy Cox also stated that he was 
the officer who, prior to breaking into the truck, wiped 
some of the dirt from the window of the camper after 
which he looked in with a flashlight and observed the 
contents of the camper. Those included sleeping bags, 
a large dog, camping equipment, and two or three 
brown paper sacks. Near the top of one of the sacks 
he saw a very small portion of some plastic or opaque 
material. He thought he could detect through the sides 
of the sack a rectangular shape and with reference there- 
to he later said: “There is nothing distinctive about it 
that would make it necessarily a brick of marijuana 
more than anything else.” He further stated that in 
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his experience vans and campers, more than other ve- 
hicles, are used to transport controlled substances. 

In support of its claim that the evidence shows prob- 
able cause for the search, the State relies upon Terry 
v. Ohio, 392 U. S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889; 
Carroll v. United States, supra; and State v. Romonto, 
190 Neb. 825, 212 N. W. 2d 641. None of the cited au- 
thorities support the State’s position and we can find 
none that do. Terry v. Ohio, supra, authorizes a limited 
search in the form of a patdown to determine whether 
a person whose actions are suspect is armed. This limited 
search is for the purpose of the officer’s protection in a 
“stop and frisk” situation. In such a case when arms 
are found, then, of course, an arrest is warranted. That 
case goes no further. When, in the case now before us, 
the officers completed their patdown, they had no more 
information than that with which they had started, 
namely, a mere suspicion. Carroll v. United States, 
supra, was the first case in which the United States 
Supreme Court had occasion to consider the search of a 
motor vehicle. It held that, because of the mobility of 
a motor vehicle, no warrant was required if the officers 
had probable cause to search. The court said: “It 
would be intolerable and unreasonable if a[n] ... 
agent were authorized to stop every automobile on the 
chance of finding liquor and thus subject all persons 
lawfully using the highways to the inconvenience and 
indignity of sucha search. Travellers may be so stopped 
in crossing an international boundary because of na- 
tional self protection reasonably requiring one entering 
the country to identify himself as entitled to come in, 
and his belongings as effects which may be lawfully 
brought in. But those lawfully within the country, en- 
titled to use the public highways, have a right to free 
passage without interruption or search unless there is 
known to a competent official authorized to search, prob- 
able cause for believing that their vehicles are carry- 
ing contraband or illegal merchandise. ... The meas- 
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ure of legality of such a seizure is, therefore, that 
the seizing officer shall have reasonable or probable 
cause for believing that the automobile which he stops 
and seizes has contraband . . . therein which is being 
illegally transported.” In Carroll, the officers knew or 
had convincing evidence that the Carroll brothers, sus- 
pected of transporting illegal liquor, were bootleggers 
and were plying that trade in Grand Rapids, Michigan. 
They also had information indicating that the source of 
the illegal liquor supply was in Detroit which was 152 
miles from Grand Rapids. The officers also knew that 
the car in question (the year was prior to 1923) was 
traveling from Detroit to Grand Rapids and, as stated 
in the opinion of the court: “The partners in the orig- 
inal combination to sell liquor in Grand Rapids were to- 
gether in the same automobile they had been in the 
night when they tried to furnish the whisky to the of- 
ficers which was thus identified as part of the firm 
equipment.” The court held there was probable cause. 

State v. Romonto, supra, was a “plain sight” doctrine 
case. The auto in that case was stopped for driver’s 
license and registration check and because one of the 
license plates was not visible. During this check the of- 
ficer saw on the front seat of the car a brown ball 
which from experience he believed to be “temple ball 
hashish.” The officer then requested and, received per- 
mission to examine and search a jacket which was on the 
seat of the car. He found therein two odd pipes which 
had been used for smoking marijuana. There was also 
a strong odor of marijuana in the car. We held there 
was probable cause. 

What does the record here show as to claimed facts 
and circumstances within the officers’ knowledge or of 
which they had reasonable trustworthy information 
which would justify a man of reasonable caution in the 
belief that an offense had been or was being committed? 

The first claimed circumstance was the arrival of the 
pickup truck in the proximity of the location at which 
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the officers were conducting a search. The record is 
devoid of any information as to what, if anything, the 
officers found in their search of the Torrence residence 
for which they had a warrant; there is nothing in the 
record, as for example the affidavit on which the war- 
rant was issued, to show probable cause for that particu- 
lar search; and there is nothing whatever to show that 
there were any illegal controlled substance activities 
being carried on at the premises. A couple of illustra- 
tions may make our point. If a person seeks entry at 
a bootlegging establishment, it is, no doubt, some ground 
for believing he may be there to patronize the bootlegger, 
or perhaps to make a wholesale delivery. If a person 
seeks entry to a house of prostitution, it may be rea- 
sonable to infer that, depending upon sex, the person is 
either a patron or an inmate. However, before such 
inferences have any foundation, it first must be shown 
by some evidence what the nature of the establishment 
is. In the record here there is no factual information 
whatever to show that any illegal activities, drug or 
otherwise, were being carried on at the farmstead and 
that the officers had knowledge thereof. Presumably 
the State introduced no such information because it had 
none. 

The next matter for consideration in determining 
whether there was probable cause to stop and search 
the pickup is the statement by deputy Cox to the effect 
he had information that a pickup truck from Omaha 
was involved in some unspecified drug operations. No 
source, reliable or otherwise, is given for this claim of 
knowledge. The next item is the fact that Aden stated 
he had no key to the camper and that the dog would have 
to stay in the camper until they returned to Omaha. 
What these facts show is at most a refusal to permit a 
search. If a refusal, for whatever reason, to permit 
search constitutes reasonable ground for search, then it 
is plain enough that we write off the Fourth Amend- 
ment to the Constitution of the United States and the 
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comparable provisions of our own Consitution. Next, 
even if we assume that wiping the camper window and 
looking in the camper with the use of a flashlight and 
seeing grocery sacks with some ill-defined rectangular 
shape therein comes within the perview of the plain 
view doctrine, we still have no fact which supports a 
warrantless search. The officer himself said about the 
shape: “There is nothing distinctive about it that would 
make it necessarily a brick of marijuana more than any- 
thing else.” The same may be said for the fact that he 
saw some brown plastic near the top of the sack. 

Next is the claim of the officer that vans and campers 
are used more than other vehicles for transportation 
of controlled substances. This may be true, but it is 
also true that there are tens of thousands of such ve- 
hicles that are not used for such purposes. We can 
hardly say that each and every camper van may be 
searched. There is no way we can remove the owners 
and operators of all such vehicles from the protection 
of the Fourth Amendment. The nature of the vehicle 
alone surely is not enough, if, in fact, it is at all signifi- 
cant. 

The record of information known to the officers in 
this case does not meet the probable cause requirements 
of the Constitutions of the United States and of this 
state. The evidence should have been suppressed. 

REVERSED AND REMANDED. 


WoopMEN OF THE WorLD LiFe INSURANCE SOCIETY, A 
CORPORATION, APPELLANT, V. PETER KiEwir Sons’ Co., A 
CORPORATION, ET AL., APPELLEES. 

241 N. W. 2d 674 


Filed May 12, 1976. No. 40370. 


1. Insurance: Pleadings: Actions. An insurer’s duty to defend 
an action against the insured must, in the first instance, be 
measured by the allegations of the petition against the insured. 
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2. Insurance: Contracts: Indemnity. In construing an indemnity 
contract, the terms and language used must be given fair and 
reasonable interpretation, the contract read in its entirety, and 
consideration given not only to the contract’s language but 
also to the situation of the parties and circumstances surround- 
ing them at the time of making the contract. 

3. Judgments: Estoppel: Actions. The estoppel created by the 
first judgment may not be extended beyond the issues neces- 
sarily determined by it. Where it: does not appear that evi- 
dence showing the liability of the third person was necessarily 
involved in the determination of the original action and passed 
upon by the court in rendering judgment, such judgment is 
not conclusive as to the liability of the defendant in the second 
action to the defendant in the first action. 

4. Judgments: Issue Preclusion. The doctrine of issue preclusion 
recognizes that limits on litigation are desirable, but a person 
should not be denied a day in court unfairly. 

5. Judgments: Time. A court of general jurisdiction has inherent 
power to vacate an adjudication made by it in a civil case 
at any time during the term of court in which it was made. 
The exercise of the authority is a matter of legal discretion. 


Appeal from the District Court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed. 


David A. Johnson and Ronald H. Stave of Emil F. 
Sodoro Law Offices, for appellant. 


. T. J. Stouffer of Cassem, Tierney, Adams & Gotch, for 
appellees, 


Heard before SPENCER, BosLauGH, and McCown, JJ., 
and CoLWELL and KELLY, District Judges. 


COLWELL, District Judge. 

This is a suit for damages, costs, and attorneys’ fees 
for breach of a construction contract, indemnity agree- 
ments, and contract of insurance. Trial was had to the 
court, judgment was first entered for plaintiff, Woodmen 
of the World Life Insurance Society, a corporation, here- 
after called WOW against defendant Peter Kiewit Sons’ 
Company, a corporation, hereafter called Kiewit, for 
$74,607.75. That judgment was vacated by the trial 
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court, and judgment entered in favor of Kiewit and de- 
fendant Aetna Casualty & Surety Company, hereafter 
called Aetna, against plaintiff. Plaintiff appeals. We 
affirm. 

This case is a sequel to Northwestern Bell Tel. Co. v. 
Woodmen of the World Life Ins. Soc., 189 Neb. 30, 199 
N. W. 2d 729 (1972), hereafter referred to as the “prior 
case.” 

On August 24, 1966, WOW contracted with Kiewit 
in accordance with architectural specifications and draw- 
ings for the construction of a 30-story office building 
and adjacent utility tunnel in downtown Omaha. In- 
cluded was a special condition: “The Contractor shall 
procure for the Owner and Contractor through insur- 
ance carriers approved by the Owner and shall deliver 
the same to the Architect policies for workmen’s com- 
pensation insurance in amounts as required by law and 
shall procure, through approved insurance carriers, pub- 
lic liability and property damage insurance insuring 
the Owner and Contractor * * * for bodily injury or 
death * * * and * * * property damage. * * * The con- 
tractor shall furnish such other insurance as is deemed 
necessary by the Owner through the Architect. Copies 
of all such policies shall be delivered to the Owner. 
The Contractor agrees to save and hold the Owner 
harmless from and against all suits, claims, and demands 
based upon any property damage or alleged injury to 
persons (including death) which may occur or be alleged 
to have occurred by or on account of any act or omission 
on the part of the said Contractor, its subcontractors, 
or any of their servants or agents. The Contractor 
shall maintain watchmen, all lights, guards, temporary 
passages, and all other safety devices and provisions 
necessary to safely carry on the work, protect the prop- 
erty, and meet the requirements of city or other gov- 
ernmental regulations.” (Emphasis supplied.) 

For the intended purpose to reduce construction costs 
the same parties renegotiated the contract on April 13, 
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1967, by executing a management contract (cost plus 
basis) which included the following: “16. Insurance. 
The contractor shall insure his operations by procuring 
and maintaining policies of workmen’s compensation, 
employer’s liability and general liability insurance, in- 
cluding any liability arising from the operation of any 
motor vehicles and any contractual assumption of lia- 
bility. The workmen’s compensation policy shall provide 
full statutory benefits. The liability policies shall con- 
tain those limits normally carried by the Contractor 
* * * | The owner and his authorized representative 
shall be additional named insureds under these policies. 
* * * 18. Indemnification. The Contractor agrees to 
save and hold the Owner and any authorized representa- 
tive designated in accordance with the provisions of par- 
agraph 2 (b) harmless from and against all suits, claims, 
and demands based upon any alleged damage to property 
or upon any alleged injury to persons (including death) 
which may occur or be alleged to have occurred by or 
on account of any act or omission on the part of said 
Contractor, its subcontractors, or any of their servants 
or agents. The Contractor shall maintain watchmen, 
all lights, guards, temporary passages, and all other 
safety devices and provisions necessary to safely carry 
on the work, protect the property, and meet the re- 
quirements of city or other governmental regulations.” 
(Emphasis supplied.) 

Prior to August 24, 1966, WOW had contracted with 
Omaha Public Power District, hereafter called OPPD, 
and Northwestern Bell Telephone Company, hereafter 
called Bell, for the use of a utility tunnel for the stor- 
age and maintenance of wires, conduits, and transmis- 
sion equipment, the contract included an indemnity 
agreement which was the subject of the “prior case,” 
and is not set out here. No notice of this contract and 
indemnity was given to either defendant. 

As required in the contract Kiewit obtained from Aet- 
na a comprehensive and automobile liability policy cov- 
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ering Kiewit and several of its listed subsidiaries as ad- 
ditional insureds. The policy was limited to the area of 
the contract construction. Endorsed thereon, “It is 
further agreed that the following are additional named 
insureds as respects the above job only: Woodmen of 
the World Life Insurance Society and Carl A. Morse, 
Inc.” Thereafter Aetna issued to plaintiff a certificate of 
insurance. “This policy has been endorsed to provide: 
1. Coverage for any liability which Peter Kiewit Sons’ 
Co. has assumed by contract. 2. Insofar as work un- 
der this contract is concerned, Woodmen of the World 
Life Insurance Society is an additional insured.” 

During construction on May 7, 1968, a fire occurred 
in the tunnel causing damage to the property of OPPD 
and Bell, which was the basis for the judgment in the 
“prior case.” That judgment was paid by WOW and it 
now brings suit to recover for that judgment, attorneys’ 
fees, and costs incurred in its defense and for attorneys’ 
fees from defendant Aetna pursuant to section 44-359, 
R. R. S. 1943. 

In substance, plaintiff’s petition alleges two causes 
of action: (1) A claim against Kiewit based on the 
contracts and indemnity agreements to recover for the 
fire loss that it paid in the “prior case,” that Kiewit 
had a duty to defend, hold harmless, and indemnify, and 
it was liable for that judgment and accrued costs in 
the total sum of $86,682.29. (2) Plaintiff was an ad- 
ditional insured with Kiewit; and that Aetna had a duty 
to defend in the “prior case” and is liable for that 
judgment and costs. There are no allegations of an act 
or omission of Kiewit as cause of loss. Plaintiff prays 
for recovery of the judgment as paid in the “prior case,” 
costs, attorneys’ fees, and for additional attorneys’ fees 
from Aetna pursuant to section 44-359, R. R. S. 1943. 

At the conclusion of the evidence, defendants moved 
to dismiss for failure of proof, and they renewed de- 
murrers previously made. 

On July 7, 1975, judgment was entered for plaintiff 
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against Kiewit for $74,607.75. Kiewit filed a motion, 
couched in the language of section 25-1315.02, R. R. S. 
1943, for judgment notwithstanding the court’s judg- 
ment, and in accordance with its prior motions to dis- 
miss. Plaintiff filed a motion for new trial. On Septem- 
ber 2, 1975, judgment was entered by the trial court 
denying plaintiff’s motion for new trial, vacating its 
judgment of July 7, 1975, and entering judgment for 
both defendants against plaintiff. Plaintiff appeals. 

Plaintiff contends that the court was without authority 
to set aside its original judgment, claiming that defend- 
ant Kiewit’s motion was improper in a jury-waived 
case for the reason that its procedure was a motion for 
new trial. 

Section 25-1142, R. R. S. 1943, provides in part: “A 
new trial is a re-examination in the same court of an 
issue of fact after a verdict by a jury, report of a ref- 
eree, or a decision by the court.” 

Section 25-1128, R. R. S. 1943, provides: “The pro- 
visions of this Chapter respecting trials by jury, apply, so 
far as they are in their nature applicable, to trials by 
the court.” 

Section 25-1315.02, R. R. S. 1943, is a special statute 
intended to save time and expense in jury trial situa- 
tions. The trial court considers the record made on the 
trial and decides as a matter of law whether the evi- 
dence already in the record justifies the submission of 
the case to the jury, or whether the court on the trial 
should have sustained a motion for a directed verdict. 
Krepcik v. Interstate Transit Lines, 151 Neb. 663, 38 
N. W. 2d 533. 

“A court of general jurisdiction has inherent power to 
vacate an adjudication made by it in a civil case at any 
time during the term of court in which it was made. 
* * * The exercise of the authority * * * is a matter 
of legal discretion.” County of Scotts Bluff v. Bristol, 
159 Neb. 634, 68 N. W. 2d 197. See, also, Lyman v. 
Dunn, 125 Neb. 770, 252 N. W. 197. 
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The judgment entered September 2, 1975, was entered 
during the same term of court as the original judgment; 
the court made a finding that at the time the original 
judgment was entered, it misunderstood plaintiff's theory 
of the case and it also considered evidence which was not 
a part of the record, further, that justice required the 
original judgment be set aside. 

Without deciding the posture of defendant Kiewit’s 
motions, we hold that the trial court acted within its 
inherent authority to vacate its own judgment, and 
there was no abuse of its discretion and authority. 

The main issues in this case are threefold: (1) Were 
defendants obligated to defend in the “prior case,” (2) 
were they precluded from defending and raising the 
issue of Kiewit’s liability under its agreements with 
WOW, and (3) were they bound by the findings, decision, 
and judgment in the “prior case’? We consider them 
together. 

The record reveals that before trial of that case both 
defendants had been put on notice of the pendency and 
substance of the case, together with a request that they 
defend and they were granted full power to direct the 
defense. Both defendants declined to defend. 

Plaintiff contends that the terms of the contracts, in- 
demnity agreements, and the insurance contracts re- 
quired the defendants to defend in the “prior case,” and 
in addition they were required to defend by reason of 
the following allegations contained in Bell’s petition: 
“A. By failing to construct, provide and maintain an en- 
closed, reinforced concrete tunnel to house the plaintiff’s 
and A. T. & T.’s telephone facilities; B. By failing to 
provide adequate protection to plaintiff’s and A. T. & T.’s 
telephone facilities.” ° 

“An insurer’s duty to defend an action against the 
insured must, in the first instance, be measured by the 
allegations of the petition against the insured.” Hart- 
ford Acc. & Ind. Co. v. Olson Bros., Inc., 187 Neb. 179, 
188 N. W. 2d 699. 
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“In construing an indemnity contract, the terms and 
language used must be given fair and reasonable inter- 
pretation, the contract read in its entirety, and consider- 
ation given not only to the contract’s language but also 
to the situation of the parties and circumstances sur- 
rounding them at the time of making the contract.” 
Currency Services, Inc. v. Passer, 178 Neb. 286, 133 N. W. 
2d 19. See, also, 41 Am. Jur. 2d, Indemnity, § 13, p. 697. 

“The estoppel created by the first judgment may not 
be extended beyond the issues necessarily determined by 
it. Where it does not appear that evidence showing the 
liability of the third person was necessarily involved in 
the determination of the original action and passed up- 
on by the court in rendering judgment, such judgment 
is not conclusive as to the liability of the defendant in 
the second action to the defendant in the first action; 
it is not conclusive as to the issue whether the relation 
or obligation exists which gives a remedy over, or 
whether the injury was caused by a wrongful act for 
which the defendant in the second action is primarily 
liable. The judgment will not preclude the party re- 
sponsible over from setting up any defenses which, 
from the nature of the action or the pleadings, he 
could not have interposed in the first action had he been 
a formal party to it.” 46 Am. Jur. 2d, Judgments, § 
561, p. 723. See, also, City of Lincoln v. First Nat. 
Bank of Lincoln, 67 Neb. 401, 93 N. W. 698; State ex rel. 
Weasmer v. Manpower of Omaha, 163 Neb. 529, 80 
N. W. 2d 580. 

Plaintiff urges the application of the rule in Metcalf 
v. Hartford Acc. & Ind. Co., 176 Neb. 468, 126 N. W. 2d 
471: “Where a person is responsible over to another, 
either by operation of law or express contract, and he is 
duly notified of the pendency of the suit against the per- 
son to whom he is liable over, and full opportunity is af- 
forded him to defend the action, the judgment, if ob- 
tained without fraud, collusion, or bad faith, will be con- 
clusive against him, whether he appeared or not.” This 
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general rule has limitations as discussed in Barber- 
Greene Co. v. Bruning Co., 357 F. 2d 31 (Neb., 1966). 
In that case Bruning manufactured a coupling for Bar- 
ber-Greene that was included as a part in an asphalt 
machine that it manufactured. In the use of that ma- 
chine one Grace was injured. Grace sued Barber- 
Greene alleging negligent and careless design, manu- 
facture, and construction of the machine. The allega- 
tions were not directed to the Bruning coupling alone. 
Bruning refused to defend, although due notice was giv- 
en. Barber-Greene sued to recover for the judgment 
it paid Grace. The court held: “Bruning thus was 
placed in a position where demand was made upon it to 
defend the Grace action on the broadest possible base 
and one not at all restricted to the area of its coupling 
responsibility. * * * Under these circumstances, Brun- 
ing had no obligation to defend the * * * action and is 
free to defend itself in the indemnity action against any 
claim of negligence on its part.” 

“The doctrine of issue preclusion or collateral estoppel 
recognizes that limits on litigation are desirable, but 
a person should not be denied a day in court unfairly.” 
Vincent v. Peter Pan Bakers, Inc., 182 Neb. 206, 153 
N. W. 2d 849. 

The trial court found and we agree that the contracts 
and indemnity agreements between WOW and Kiewit 
and the contract of insurance issued by Aetna limited 
the obligation of the defendants to defend only had there 
been some allegation of some act or omission on the part 
of, or attributable to, Kiewit causing the damage com- 
plained of, and the agreements between plaintiff and 
defendants were not so broad as to require defendants 
to defend in the “prior case.” Defendants were not pre- 
cluded from defending on the issue of Kiewit’s denial of 
liability. 

Plaintiff claims that defendants were bound by the 
findings of fact and judgment in the “prior case,” on the 
theory that the second contract between WOW and Kie- 
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wit included a right of indemnity regardless of who or 
what caused the fire. Plaintiff places emphasis on that 
part of this court’s decision in the “prior case”: “The 
fire was extensively investigated and the probable cause 
as testified to by the investigators was a spark from a 
cutting torch which dropped through the openings at the 
top of the tunnel or the dropping of a lighted cigarette 
or cigar at the point of the fire. The evidence discloses 
no other possible cause or causes.” That part of the de- 
cision reflects only the record there before the court, 
and it does not relate to an act or omission of Kiewit. 
That decision was not properly before the trial court as 
it so found in its final judgment. 

“When a law action is tried without a jury to the court, 
the findings of the court have the effect of a verdict of a 
jury, and the judgment thereon will not be disturbed 
unless clearly wrong.” Mathiesen v. Bloomfield, 184 
Neb. 873, 173 N. W. 2d 29. 

The trial court could find from the evidence, the 
record, and after examining the contracts, indemnity 
agreements, and contracts of insurance, that the plain- 
tiff had a cause of action and right of indemnity from 
Kiewit against loss and damage that occurred or was 
alleged to have occurred by, or on account of, any act or 
omission of Kiewit, its subcontractors, agents, or serv- 
ants; further that the precise question of Kiewit’s lia- 
bility was neither raised or determined in the “prior 
case,” that the same evidence would not sustain the 
two suits; and that there was no proof that the fire 
and resultant damage to the utilities was caused by an 
act or omission of Kiewit in violation of its contract 
and indemnity agreement. 

This case then is reduced to the proposition that plain- 
tiff failed to either allege or prove a cause of action 
against either defendant. We cannot say that the judg- 
ment dismissing plaintiff’s petition was clearly wrong. 

AFFIRMED. 
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YYOUNKER BROTHERS, INC., APPELLEE, v. WESTROADS, INC., 
APPELLANT. 
241 N. W. 2d 679 


Filed May 12, 1976. No. 403878. 


1. Contracts. A cardinal principle of construction of written in- 
struments is that an interpretation shall be made which will 
reflect the true intention of the parties. 

2. Contracts: Evidence. In interpreting a written contract, the 
meaning of which is in doubt and dispute, the court, in order 
to determine its meaning, will consider all the facts and cir- 
cumstances leading up to and attending its execution, and will 
consider the relation of the parties, the nature and situation 
of the subject matter, and the apparent purpose of making 
the contract. 


Appeal from the District Court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed. 


John W. Delehant of Delehant, Croker & Huck, for 
appellant. 


Joseph Polack of Morsman, Fike, Davis & Polack, for 
appellee. 


Heard before WHITE, C. J., SPENCER, McCown, NEw- 
TON, CLINTON, and BropkeEy, JJ., and Kuns, Retired Dis- 
trict Judge. 


CLINTON, J. 

This action, insofar as is pertinent on the appeal to 
this court, is for a declaratory judgment to construe 
certain provisions of a shopping center lease defining 
the obligations of the tenant-appellee, Younker Brothers, 
Inc., to pay to landlord-appellant, Westroads, Inc., the 
costs of heating, ventilating, and air conditioning the 
“demised premises,” and the tenant’s pro rata share of 
the same costs for the “common areas,” such as an en- 
closed mall. The costs above mentioned will hereafter 
be referred to as HVAC and, where necessary to dis- 
tinguish between those applicable to the demised prem- 
ises and those applicable to common areas, will be modi- 
fied by the terms “in-store” and “common area,” re- 
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spectively. The specific question involved here is wheth- 
er, under the terms of the lease, there was to be in- 
cluded in the HVAC costs or charges elements for de- 
preciation of a central heating and air conditioning 
plant and for interest on the equity or borrowed capital 
invested in that central plant. The trial court found 
that these elements were not includable. Westroads, 
Inc., appeals. We affirm. 

The lease in question was executed by the parties on 
May 20, 1963. At that time the shopping center had not 
been constructed and the plans for it had not yet been 
developed. The lessor, Westroads, Inc., had previously 
been incorporated by John A. Wiebe for the purpose of 
developing the shopping center. Pursuant to solicita- 
tion by Wiebe, Younkers became a party to the financing 
of the center by lending the equity capital and also be- 
came a key tenant by execution of the lease. 

Among many other detailed provisions, the lease cov- 
ered the following: It demised “A completed store unit 
having at least one hundred fifty thousand (150,000) 
gross square feet to be constructed by Landlord at Land- 
lord’s cost and expense as hereinafter provided in the lo- 
cation designated ‘K’ on the leasing plans . . . attached 
to this lease and made a part hereof.” It provided 
that the store unit “hereinafter referred to as the ‘de- 
mised premises’ is to be part of a shopping center de- 
velopment to be known as WESTROADS.” The lease, 
of course, prescribed the term of the lease, the rent to 
be paid, and a means for determining the beginning of 
the term. It also provided that the landlord would con- 
struct parking, drives, walking, and service areas. 

The lease contained the following provisions relating 
to common area HVAC: “6. Common areas shall be 
operated and maintained as follows: ....” It then de- 
fined common areas in general terms and provided: “As 
used herein ‘common area costs’ shall refer to the 
actual and reasonable cost of operating and maintaining 
the common areas as hereinafter more particularly pro- 
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vided.” It further provided that, unless relieved under 
paragraph (F), the landlord should be responsible for 
operating and maintaining the common areas “subject 
to payment by Tenant (in addition to rent) of a propor- 
tionate share of the common area costs. Tenant’s pro- 
portionate share of these costs shall be based on the re- 
lation that the total floor area of Tenant’s store unit 
bears to the total rented floor area of all buildings in 
the shopping center. Tenant shall pay its proportionate 
share of common area costs within thirty days after re- 
ceiving a statement thereof certified by Landlord to be 
true and correct but Landlord shall not render such 
statements to Tenant more often than once a month.” 
The lease then went on to describe in specific and gen- 
eral terms common area costs, and specified certain ex- 
clusions therefrom. It then contained an exclusion from 
the exclusions as follows: “... provided that this sub- 
paragraph (3) shall not apply with respect to heating or 
cooling of nonrentable mall space should the shopping 
center common area include a mall.” It also provided: 
“(E) Notwithstanding the foregoing, responsibility for op- 
eration and maintenance of common areas shall be 
solely that of Landlord (or of the merchants association 
should an agreement be reached as permitted under par- 
agraph (F) below) and neither Tenant’s agreement to 
contribute to the cost thereof, as hereinbefore provided 
in this section, nor any other provision of this lease shall 
be construed to constitute Tenant as in any way a prin- 
cipal, agent, partner or joint venturer in connection with 
the operation or maintenance of the common areas. 
“(F) A merchants association, if formed, shall have 
the option to take over the operation of the common 
areas of the shopping center and relieve Landlord of re- 
sponsibility therefor if and when such association sub- 
mits to Landlord an enforceable agreement for a term 
of not less than five years between the merchants as- 
sociation and the individual tenants in said shopping 
center adequate, in the opinions of Landlord and Ten- 
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ant, to enforce collection of the expenses of the opera- 
tion thereof.” 

Provisions related to in-store HVAC were as follows: 
“15. Landlord shall furnish necessary mains and con- 
duits, as set forth in the Plans, in order that hot and 
cold water, electricity, gas, telephone service and heat 
may be furnished to the demised premises. Tenant shall 
pay for all water, electricity, gas, telephone, and heat 
used in the demised premises. Although Landlord shall 
provide the air conditioning equipment specified in the 
Plans, Tenant shall pay for this service on a time clock 
or metered basis.” ; 

Section 13 of the lease defined the respective duties 
of the landlord and tenant with respect to repairs and 
maintenance of the “demised premises.” We will note 
details of this provision as necessary later in the opinion. 


Incorporated in the lease were certain schedules. In 
one of these, under the subheading of “Basic Building,” 
was included the following: “6. The following utilities 
will be installed and measured or metered to the in- 
dividual tenants: (a) Heat. (b) Electric current. (c) 
Cold water. (d) Air conditioning.” In another incor- 
porated schedule, under the heading “Interior Work,” 
was the following: “5. Air Conditioning: (a) A system 
to suit the normal operation requirements of Tenant shall 
be provided.” Then under subsection (b) were described 
certain performance criteria which the air conditioning 
system must meet. : 

The lease provided that the landlord should from time 
to time consult with the tenant as to details of con- 
struction as they affected suitability of the building for 
tenant’s use, that working drawings would be submitted 
for suggestions by the tenant, and that careful consider- 
ation should be given to the tenant’s suggestions. The 
paragraph containing these provisions also provided: 
“All said construction shall be solely at Landlord’s cost 
and expense, except only as in said schedules Tenant 
specifically assumes responsibility for some expense; it 
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being intended that, except for items as to which Tenant 
so specifically assumes responsibility, Landlord shall de- 
liver a ‘turn key’ building job ready for occupancy and 
use by Tenant without expense to Tenant with respect 
to building.” 

Plans were presented to the tenant and approved by 
it on March 16, 1967, by letter in the following form: 
“In the original lease between Westroads, Inc., Landlord, 
and Younker Brothers, Inc., Tenant, dated May 20, 1963, 
on page 3 it is stated: 

“ “All said construction shall be at Landlord’s cost and 
expense, except only as in said schedules Tenant specifi- 
cally assumes responsibility for some expense; it being 
intended that, except for items to which Tenant so 
specifically assumes responsibility, Landlord shall deliver 
a ‘turn key’ building job ready for occupancy and use by 
Tenant with respect to building.’ 

“As plans were developed, certain items of expense 
were specifically assumed by Tenant such as changes in 
air conditioning due to including a Beauty Salon in the 
Kilpatrick store, and increasing the width of the escal- 
ators. In addition, some expense relating to electrical 
work was also agreed to by Tenant. We are assuming 
that all items where there were changes from the orig- 
inal plans have now been resolved. 

“Therefore, we are approving the building plans for 
Kilpatrick’s at Westroads on the condition that Kil- 
patrick’s will not pay for any items of building improve- 
ments or construction other than those to which we have 
already agreed.” 

The plans which were approved indicated that heat 
and air conditioning were to be provided by fan-coil 
units. One familiar with such matters would know that 
such units are not self-contained and that to be usable 
a central plant of some kind would be required to heat 
and chill water and to pump the water through the 
systems in their respective pipes and coils. No central 
plant was shown on the plans of the demised premises. 
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When the first bill for HVAC costs was submitted by 
Westroads to Younkers for payment on April 11, 1968, it 
included depreciation and interest on the central energy 
plant which had been constructed. Later, on July 3, 
1968, the elements of cost were specifically broken down 
on a schedule furnished to Younkers. Younkers refused 
to pay the parts of cost attributable to depreciation and 
interest and that issue became part of the present liti- 
gation. 

The parties have presented their positions to this court 
in concise and lucid briefs and we state their respective 
positions in part by quoting therefrom. Westroads, Inc., 
states: “Schedule III (3) and (5) of the lease require 
that the heating, ventilating and cooling system (HVAC 
herein) should, when energized, be capable of meeting 
certain performance specifications. Westroads could 
have satisfied those specs by installing package furnaces 
and coolers wholly in-house. These package units would 
be energized by gas and electricity, in which case 
Younkers would have paid the full costs of energy to 
the local utility companies. Included in these gas and 
electric rates are charges for depreciation and return 
on invested capital (or.interest). In addition, Younkers 
would have been obliged to repair and replace these 
package units which have an average useful life of only 
six years. 

“Instead of the in-store package units, Westroads in- 
stalled eleven fan coil heating and cooling units in the 
Younkers space. Each fan coil unit has a large fan 
which is energized by electricity, and each unit also has 
two large coils, one energized by hot water and the 
other by cold water to produce heating or cooling in- 
stantly upon thermostat demand. Younkers purchases 
the electric energy to run the fans from Omaha Public 
Power District and thus pays OPPD a rate which in- 
cludes depreciation of OPPD’s central plant and interest 
or return on capital. Younkers purchases the hot and 
cold energy (i.e. the heated and chilled water) from the 
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Westroads central utility plant but refuses to pay a rate 
which includes the expenses of depreciation and interest 
or return on the capital invested in the central plant. 
And that is the nub of this law suit.” 

It concludes that, since all the expert witnesses testi- 
fied that in determining cost of utility service “deprecia- 
tion and interest” are included, therefore the undisputed 
evidence requires that Westroads’ position be adopted. 
In effect it argues that, since the lease does not specifi- 
cally provide how cost is to be determined, a reasonable 
rate is to be paid and that undisputably includes de- 
preciation and interest. 

Younkers, on the other hand, argues: ‘Westroads 
specifically undertook to.provide, at its sole cost and ex- 
pense, the very items of heating and air conditioning 
equipment for which it now seeks to be repaid, under 
the guise of ‘depreciation and interest.’” It points to 
the various lease provisions that we have previously 
quoted or summarized, in particular that part which 
provides: “All said construction shall be solely at Land- 
lord’s cost and expense, excepting only as” the tenant 
has assumed responsibility, and “Landlord shall deliver 
a ‘turn key’ building job ready for occupancy and use by 
Tenant without expense to Tenant with respect to build- 
ing.” 

The principal question before us is one of law in con- 
struing the lease to determine from all its pertinent 
provisions the intention of the parties with reference 
to the disputed issue. The only important conflict in 
the evidence relates to the extent to which the parties 
had, subsequent to execution of the lease, discussed the 
components to be included in the utility costs. On that 
matter we accept what would seem to be the apparent 
findings of the trial court. The applicable rules of law 
we must consider are these: A cardinal principle of con- 
struction of written instruments is that an interpreta- 
tion shall be made which will reflect the true intention 
of the parties. Ely Constr. Co. v. S & S Corp., 184 Neb. 
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59, 165 N. W. 2d 562. In interpreting a written contract, 
the meaning of which is in doubt and dispute, the court, 
in order to determine its meaning, will consider all the 
facts and circumstances leading up to and attending its 
execution, and will consider the relation of the parties, 
the nature and situation of the subject matter, and the 
apparent purpose of making the contract. McBride v. 
Fort Kearney Hotel, Inc., 185 Neb. 518, 176 N. W. 2d 911. 

Both parties seem to argue that the lease is perfectly 
clear and that these clear provisions support their re- 
spective positions. Yet, Westroads, Inc., relying upon 
a utility rate analogy, introduced parol evidence for the 
purpose of showing that the undefined term “actual cost 
of operating” as commonly understood includes deprecia- 
tion and return on investment. Younkers argues that 
even if the lease is ambiguous it must be interpreted 
in accordance with the provisions of section 25-1217, 
R. R. S. 1943, which provides: ‘When the terms of an 
agreement have been intended in a different sense by 
the parties to it, that sense is to prevail against either 
party in which he had reason to suppose the other un- 
derstood it,” and to make the rules applicable relies upon 
the history of the negotiations between the parties. 

We believe the lease is somewhat ambiguous in the 
following respects: (1) The elements of the cost in 
question are not precisely defined in the lease. (2) A 
latent ambiguity arises when one seeks to apply the 
concept of “demised premises,” i.e., 150,000 square feet 
of store area, to include HVAC equipment which is partly 
within and partly without the store area. This is a con- 
dition for which the parties did not specifically provide 
when the lease was drafted. 

That the lease requires the landlord to furnish at its 
cost the HVAC equipment is perfectly clear. It leaves 
to the discretion of the landlord the particular type of 
equipment to be furnished so long as it meets the per- 
formance criteria prescribed in the lease. The fan-coil 
units which the landlord elected to install in the demised 
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premises are not self-contained and complete equipment, 
that is, they will not function merely by application of 
an energy source. In order for them to function there 
must also exist the water heating and chilling equip- 
ment and the pumps and appurtenances which circulate 
and control the flow of hot and cold water. Under the 
provisions of section 13 of the lease it would appear that 
the tenant is required, after the expiration of the war- 
ranty period, to repair and replace HVAC equipment as 
necessary. We conclude that under the terms of the 
lease the portion of the central plant serving the func- 
tions above described is part of the HVAC equipment 
to be furnished at the landlord’s cost. With these pre- 
liminary observations and conclusions we adopt as our 
own the analysis of the trial court as set forth in its 
findings. 

The trial judge found as follows: “When the lease 
was drawn, no final decision had yet been made as to 
whether or not the HVAC equipment would be installed 
‘in-house’ or in a central plant, or in some combination, 
nor had any final decision yet been made as to whether 
or not the building would contain a mall. Those matters 
were subject to the discretion of the defendant, so long 
as it met, with regard to HVAC, the in-house specifi- 
cations of the lease, and so long as the result conformed 
to the provisions of the lease with regard to assessment 
and amount of costs, and most particularly paragraph 
1 of the lease. 

“As the defendant points out, it had an option to in- 
stall all HVAC equipment in-house, and had it done so, 
plaintiff would then have been financially responsible for 
the cost of energy to operate such a system as well as the 
cost of operating expenses, repair, maintenance, and nec- 
essary replacement of operating units within such a 
system (subject only to the one-year guarantee pro- 
vision). In such a situation, however, it is clear that 
defendant could not have recovered back from plaintiff, 
by metering or measuring, its cost of acquiring the nec- 
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essary equipment or any additional building costs in- 
curred as a result of the placement of such equipment. 
And it is even more clear, in light of the lease language 
‘solely at its cost and expense’ that the defendant would 
not then have been entitled to recover back interest 
charges incurred by it in connection with the installa- 
tion of such in-house equipment. Defendant did not 
have an option of paying cash, or financing and recover- 
ing back its financing expense. 

“The foregoing discussion appears, on its face at least, 
to be pointless since the defendant did, in fact, ultimately 
install a central plant system. (It is noteworthy here 
to consider that, while a central plant is of substantially 
greater utility, the defendant was, in reaching this de- 
cision, concerned with its relationships with other ex- 
isting or future tenants.) It is not pointless, however, 
in view of the provisions of paragraph 1 of the lease 
which provide that: (a) the basic building should pro- 
vide for heat and air conditioning, (b) that that heat and 
air conditioning should meet certain standards, (c) that 
substantial variations from the standards and specifica- 
tions should be subject to plaintiff's written approval, 
(d) that plaintiff’s authority to recommend was limited 
by a prohibition against materially increased structure 
costs, (e) that the cost and expense of providing in- 
house HVAC equipment was to be solely that of the de- 
fendant except only as the plaintiff might assume some 
expense (as it did with regard to the sprinkler equip- 
ment), and (f) that subject to that exception the prem- 
ises should ultimately be delivered to plaintiff without 
expense for building. 

“Tt must be kept in mind that the relationship involved 
herein is that of landlord and tenant, with the furnishing 
of HVAC by defendant being only incidental to that re- 
lationship. It is generally to be expected that a landlord 
will recover its costs and obtain its profits from the rent 
received, whereas a utility will recover them from the 
rate charged. The phrase ‘on a time clock or metered 
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basis’ in paragraph 15 of the lease lends nothing to the 
solution of assistance to defendant, for a time clock or 
meter provides only a measure of the volume of opera- 
tion, any variance being in the rate to be applied. De- 
fendant does not, in the central plant, manufacture or 
produce, but only changes the form of, energy. 

“The court concludes, therefore, that the express pro- 
visions of the lease require that, with regard to in-house 
HVAC charges to be paid defendant by plaintiff, nothing 
is to be included on account of initial acquisition charges 
incurred by defendant in connection with HVAC equip- 
ment or the central plant building, whether construction 
costs, purchase price, interest, depreciation, or otherwise. 
What plaintiff is to be charged, and is required to pay, 
is its proportion of reasonable and necessary costs as 
incurred for operation, maintenance, repair and re- 
placement (whether or not a particular replacement cost 
would ordinarily be considered a capital expenditure) 
of HVAC equipment, to include the central plant build- 
ING. 34:4 
“A similar conclusion is reached with regard to com- 
mon-area HVAC charges, though the reasons therefor 
are even more compelling. 

“The lease provides that ‘common area costs shall re- 
fer to the actual and reasonable cost of operating and 
maintaining the common areas’. The insertion of the 
word ‘actual’ indicates, at least, an intent to exclude 
acquisition costs. While ‘cost of operation’ may, in some 
contexts, include acquisition costs, it is doubtful if ‘actual 
cost of operating’ can be so construed. If ‘cost of oper- 
ating’ were intended to include acquisition costs, then 
the words ‘and maintaining’ become useless surplusage; 
for if cost of operating includes one, then it likewise 
includes the other. Construction, operation, and main- 
tenance are a trilogy in normal usage. The use of the 
term operation to include construction, is not, at least 
in the context of this case, to be inferred. 

“Subparagraph 12(F) of the lease contemplates the 
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possibility of a merchants association with an option to 
take over the operation of the common area and to en- 
force collection of the expenses of operation thereof. 
Obviously, the parties did not intend that such an as- 
sociation should collect from the various tenants the 
defendant’s acquisition costs, else there would be a pro- 
vision for turning such funds over to the defendant. 

“If common-area costs were intended to include HVAC 
acquisition costs, then it would logically follow that 
they were intended to include all common-area acquisi- 
tion costs, but that is clearly not the case. 

“Finally, one might reasonably expect that, had the 
parties not intended to apply similar charges for in- 
house and common-area HVAC they would have used 
language clearly indicative of such an intent. Thus the 
conclusion with regard to common-area charges supports 
that reached with regard to in-house charges.” 

We should take note of one further argument made by 
Westroads, Inc. In its brief it says: ‘“Younkers will 
argue that the rent it pays should somehow be construed 
to cover the cost of the utility plant, but the rent is de- 
fined as ‘rent for said premises’ (Sec. 5 of lease) and 
said ‘premises’ are defined as the demised premises, to 
wit: ‘a completed store unit having at least 150,000 
gross square feet to be constructed by Landlord at Land- 
lord’s cost and expenses . . . hereinafter referred to as 
the demised premises... . (Page 1 of lease) The cen- 
tral plant is not even in close proximity to the Younkers 
store and could not be considered part of the ‘demised 
premises.’ ” It is clear that the plaintiff concedes that if 
self-contained in-house and common area HVAC equip- 
ment had been supplied the landlord’s return thereon 
would have been obtained through rent. Even though 
common areas are not part of the “demised premises,” 
the rent paid by the lessee provided the lessor’s return 
on its investment in those areas. Obviously the rent 
paid for more than just the “demised premises.” The 
record indicates that the landlord had a substantial part 
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in drafting the final lease. It was likewise clear that it 
controlled the alternatives as to the type of HVAC 
equipment which it would furnish. If the construction 
of a central plant required some reimbursement and re- 
turn to the landlord over and above rent, this possibility 
could have been provided for by appropriate language 
in the lease. 
AFFIRMED. ° 
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1. Equity: Trial: Juries. Where a trial judge, in the exercise of 
equity jurisdiction, may submit questions of fact to a jury, 
its finding is purely advisory and not binding on the trial court. 

2. Contracts: Reformation of Instruments: Evidence. To decree 
reformation of a written instrument for a mutual mistake, 
equity insists that the evidence of the true intent of the parties 
must be clear, convincing, and satisfactory, and the evidence 
must establish that the mutual mistake involved is common 
to both parties, each laboring under the same misconception. 

8. Contracts: Reformation of Instruments: Evidence: Trial. In an 
action fon reformation of a written instrument, the burden 
rests upon the moving party of. overcoming the strong pre- 
sumption arising from the terms of the written instrument. 
If the proofs are doubtful and unsatisfactory, and if there is 
a failure to overcome this presumption by testimony entirely 
plain and convincing beyond reasonable controversy, the writ- 
ing will be held to express correctly the intention of the parties. 
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Heard before Wuire, C. J., SPENCER, McCown, NEw- 
TON, CLINTON, and BropkeEy, JJ., and Kuwns, Retired Dis- 
trict Judge. 


SPENCER, J. 

These two actions, while filed separately, were con- 
solidated for trial and for purposes of appeal. Plaintiff 
sued defendant brothers, Ray L. and Ross Klein, for 
partial failure to deliver corn on certain contracts. De- 
fendants pled mutual mistake and prayed for reforma- 
tion of the contracts. The trial court submitted all is- 
sues, including the one for reformation, to a jury. The 
jury returned verdicts in favor of the defendants, on 
which the court entered judgment. Plaintiff prosecutes 
these appeals. We reverse. 

Defendants are engaged in the farming and ranching 
business near Farnam, Nebraska. They will hereinafter 
be referred to by their given names, or as defendants. 
These actions involve three contracts executed by de- 
fendants for the delivery of corn by them and their 
late father to the plaintiff. The contracts are dated 
April 27, 1973. On that date defendants discussed the 
sale of corn with plaintiff's manager, Henry Sturgeon. 

Sturgeon testified that Virginia Norby, plaintiff’s book- 
keeper, was present at the time. Both defendants testi- 
fied she was not. There is also a dispute as to exactly 
what was said at the meeting of April 27. Plaintiff’s 
evidence is to the effect that the defendants and their 
father agreed to sell 90,000 bushels of corn to the plain- 
tiff. Three separate contracts were prepared, specifying 
the amount to be delivered by each of the parties. 
The contract with Ross was for 44,000 bushels, with Ray 
for 25,000 bushels, and with the father for 21,000 bushels. 
This corn was to be delivered during June, July, and 
August 1973, for $1.41 per bushel. 

Plaintiff's evidence also indicates defendants did not 
want to be held “right down to the very kernel” on the 
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amount specified in the contract, so the letters “APP.” 
were typed in front of the bushel amounts in each con- 
tract. The parties agree that “APP.” in the contracts 
means “approximately.” Sturgeon testified that ‘ap- 
proximately” in the trade means within 2 percent either 
up or down. 

Defendants have a somewhat different version of the 
discussions leading to the signing of the contracts. They 
testified they told Sturgeon they did not know how 
much corn they had, but were selling all the corn in 
their bins. The allegations in their respective answers 
is that they were selling all their 1972 corn crop. Actu- 
ally, however, Ross delivered 17,782 bushels of 1971 corn. 
Ray testified that he was selling his 1972 corn, all he had, 
but on direct examination he does not testify that he 
told Sturgeon so. On cross-examination, however, when 
he was asked why he did not insist on “1972” being put 
in the contract, he said, “We had told him it was the 
1972 corn that we had on the farm that we wanted to 
sell.” 

Ross testified he intended to sell all the corn he had; 
he did not intend to restrict it to the 1972 crop, but to 
sell the 1972 and the 1971 corn. He actually delivered 
40,010.45 bushels. Ray delivered 14,969.55 bushels. On 
the father’s contract for 21,000, 22,332.86 bushels were 
delivered. It was Ray’s testimony that some of the 
corn credited to his father’s contract was his. In that 
event, the overage, or 1,332.86 bushels, should be applied 
on Ray’s contract. 

Defendants testified Sturgeon told them all he needed 
was some figure to put in the contract. It is undisputed 
that the figures from the Agricultural Stabilization Con- 
servation Service indicate it had sealed over 90,000 bush- 
els of corn for the Kleins. The exact figure mortgaged 
to the A.S.C.S. was 95,032 bushels. 

Virginia Norby testified she was present during the 
discussion of the sale. She specifically recalls a discus- 
sion about the word “approximate” being included in 
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the contract. She was confident no discussion was had 
as to the contract being limited to any particular year 
or years’ corn crop, nor was it limited in any way to the 
bins where the corn might be stored. Sturgeon testified 
that no such statements were ever made to him. It was 
Mrs. Norby’s testimony that the defendants decided to 
use the 90,000 bushel figure to be safe. The defendants 
themselves apportioned the 90,000 to the three contracts. 

The Kleins testified all their corn had been delivered 
to the plaintiff by August 20, 1973. The contract price 
for the corn was $1.41 per bushel. Price of corn on 
August 20, 1973, was $2.48 per bushel. 

While other issues are raised, the only one we con- 
sider herein is whether it was error to submit the issue 
of reformation to the jury. This issue is an equitable 
one. While a trial judge, in the exercise of equity juris- 
diction, may submit questions of fact to a jury, its find- 
ing is purely advisory and not binding on the trial court. 
See Central Granaries Co. v. Nebraska L. M. Mut. Ins. 
Assn. (1921), 106 Neb. 80, 182 N. W. 582. 

We are concerned here, however, with plaintiff’s con- 
tention the evidence does not support the verdicts. To 
decree reformation of a written instrument for a mutual 
mistake, equity insists that the evidence of the true in- 
tent of the parties must be clear, convincing, and satis- 
factory, and the evidence must establish that the mutual 
mistake involved is common to both parties, each labor- 
ing under the same misconception. See Du Teau Co.,, 
Inc. v. New Hampshire Fire Ins. Co. (1953), 156 Neb. 
690, 57 N. W. 2d 663. 

In Westhaven Properties, Inc. v. Pahl (1968), 183 Neb. 
355, 160 N. W. 2d 168, quoting Williston on Contracts, 
we said: “Equity insists ‘that the parties shall have 
come to a complete mutual understanding of all the 
essential terms of their bargain, for, otherwise, there 
would be no standard by which the writing could be 
reformed.’”” In the same case we further said: “In 
order to warrant reformation of a written instrument 
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for mistake, the evidence must be clear and convincing.” 
We are not persuaded that the defendants’ evidence 
meets this test. 

The evidence of the parties cannot be reconciled. 
Plaintiff produced as a witness the manager of the 
Farmland Service Cooperative Elevator who testified 
that Ray had offered to sell him 90,000 bushels of corn 
4 weeks before the present transaction for $1.39 per 
bushel. On April 27, 1973, Ray called him again and 
asked the price he expected to pay if corn was delivered. 
The manager told Ray the price he had agreed to pay 
March 30. Ray then said there would be no corn de- 
livered. This would be some evidence in support of 
plaintiff's contention it was buying approximately 90,000 
bushels of corn. 

Our review of the record convinces us that defendants 
have not met their burden of proving a mutual mistake 
by clear, convincing, and satisfactory evidence. As we 
said in DuTeau Co., Inc. v. New Hampshire Fire Ins. 
Co., supra: “In an action for reformation of a written 
instrument, the burden rests upon the moving party of 
overcoming the strong presumption arising from the 
terms of the written instrument. If the proofs are 
doubtful and unsatisfactory and if there is a failure to 
overcome this presumption by testimony entirely plain 
and convincing beyond reasonable controversy, the writ- 
ing will be held to express correctly the intention of the 
parties.” 

The judgments should have been directed for the plain- 
tiff. We reverse the judgments in both cases and re- 
mand them to the trial court with directions to enter 
judgments thereon for the plaintiff. The overage of 
corn delivered on the father’s contract of 1,332.86 bushels 
is to be applied on the Ray Klein contract. Costs in 
each case are taxed to the respective defendants. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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WILson CONCRETE COMPANY, APPELLEE AND CROSS-APPEL- 
LANT, v. A. S. BaTTIATO CONSTRUCTION Co., APPELLANT 


AND CROSS-APPELLEE, 
241 N. W. 2d 819 


Filed May 19, 1976. No. 40269. 


1. Contracts: Damages. Where defects in a building being con- 
structed under a building contract are remediable without 
materially injuring or reconstructing any substantial portion 
of the building, the damage which the owner is entitled to 
recover is the expense of making the work conform to con- 
tractual requirements. 

2. Contracts: Damages: Interest. If the right to damages for 
breach of contract is a matter of reasonable litigation, and 
the amount to be recovered, if any, is unliquidated and must 
be fixed, not by mere computation, but by suit, interest may 
not be allowed for the time precedent to the settlement of the 
right to a recovery and the ascertainment of the amount. 


Appeal from the District Court for Douglas County: 
RuDOLPH TESAR, Judge. Affirmed as modified. 


Frederick S. Cassman of Abrahams, Kaslow & Cass- 
man, for appellant. 


Wayne J. Mark of Fraser, Stryker, Veach, Vaughn & 
Meusey, for appellee. 


Heard before WuiTE, C. J.. McCown, Newton, and 
BrRopKEY, JJ., and Kortum, District Judge. 


Kortum, District Judge. 

This is an action by the plaintiff, a fabricator of pre- 
cast construction materials, upon a written contract to 
recover the balance due under said contract. 

The plaintiff manufactured and erected for the de- 
fendant general contractor certain concrete double tee 
slabs used in the construction of a commercial apartment 
complex. The total contract price was $31,000 and the 
defendant made a payment of $15,000, leaving a remain- 
ing balance due of $16,000. 

The defendant acknowleged the contract but in its 
answer and counterclaim alleged that the double tee 
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slabs were defective and were not manufactured in ac- 
cordance with the plans and specifications of the con- 
tract. The defendant asserted it had been damaged by 
the breach of warranty and also that it had incurred 
expenses to overcome and correct the defects in the 
double tee slabs. 

The trial judge determined as a matter of law that 
there had been substantial performance on the written 
contract by the plaintiff and that the defendant had 
breached the contract by its refusal to pay the balance 
due. 

The jury found that the plaintiff had breached the 
written contract by failing to provide double tee slabs 
which were free from defects and deficiencies. The 
jury further found that the defendant had incurred ex- 
penses of $1,972 in correcting the deficiencies and de- 
ducted that amount from the $16,000 claimed due by 
the plaintiff. 

Upon the plaintiff's motion for an award of interest, 
the trial court apparently found that the defendant had 
received 75 percent of the value of the double tee slabs 
delivered with a value of $23,250. After giving the de- 
fendant credit for the payment of $15,000, the court 
found that of the $14,028 jury verdict, $8,250 was liqui- 
dated and therefore awarded interest at 8 percent on 
$8,250 from and after September 18, 1972, for a total 
judgment of $15,816.33. 

The defendant’s first assignment of error relates to the 
refusal of the trial court to admit evidence offered by 
the defendant as to the fair and reasonable market 
value of the double tee slabs at the time they were de- 
livered and erected by the plaintiff. 

The answer and counterclaim of the defendant set 
forth the defects claimed and further alleged that the 
defendant had been required to incur additional ex- 
pense in order to repair and overcome such defects. 

The evidence at trial clearly showed that the problems 
which arose because of the defective condition of the 
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double tee slabs had been corrected. The tees as de- 
livered and corrected served the structural function for 
which they were intended and evidence showed the build- 
ing to be structurally safe. 

Where defects in a building being constructed under a 
building contract are remediable without materially in- 
juring or reconstructing any substantial portion of the 
building, the damage which the owner is entitled to re- 
cover is the expense of making the work conform to 
contractual requirements. Jones v. Elliot, 172 Neb. 96, 
108 N. W. 2d 742. See, also, Graham v. Anderson, 121 
Neb. 733, 238 N. W. 362. 

The value of the double tee slabs delivered to the con- 
struction site was not placed in issue by the pleadings. 
The right to introduce evidence depends upon there be- 
ing an issue of fact raised by the pleadings to which the 
evidence is relevant. See Midland-Ross Corp. v. Swartz, 
185 Neb. 484, 176 N. W. 2d 735. 

At the time the testimony of Anthony S. Battiato was 
offered to show the fair and reasonable value of the 
double tee slabs at the time of delivery and erection by 
the defendant, there was no showing by the defendant 
that the defects alleged were not remediable without 
substantial injury or reconstruction of the building. As 
this court recently held in Ritzau v. Wiebe Constr. Co., 
191 Neb. 92, 214 N. W. 2d 244, it is the duty of the trial 
court to rule upon the admissibility of evidentiary facts 
when they are offered in evidence. Their relevancy 
should then appear or the court should be informed as to 
the connection in which they will become relevant. 

The trial court later in the trial allowed the defendant 
to introduce testimony of Roland Waite, president of the 
defendant corporation, on the value of the tees at the 
time of their delivery and erection. Nothing appears in 
the record to indicate that Anthony S. Battiato could 
not have been recalled or that other similar testimony 
was refused admittance. No prejudicial error occurred 
as assigned by the defendant. 
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The defendant next assigns as error the action of the 
trial court in allowing prejudgment interest on $8,250 
which apparently represented the $23,250 or 75 percent 
of the contract price minus the $15,000 payment made by 
the defendant. 

The crucial determination to be made here is whether 
or not the amount claimed due under the contract at 
the time of substantial completion was a liquidated sum. 

The rule has been firmly established in Nebraska that 
where the amount due under a contract or claim is sub- 
ject to reasonable controversy and is incapable of being 
fixed by computation, recovery of interest may be had 
only from the date of the determination of the right of 
recovery and the amount thereof. Muller Enterprises, 
Inc. v. Gerber, 178 Neb. 463, 133 N. W. 2d 913. 

Both parties cite and rely upon Socony Mobile Oil 
Co., Inc. v. Klapal (Neb., 1962), 205 F. Supp. 388. In 
that case plaintiff brought an action to recover $11,201.46 
of which $8,384.11 was undisputedly due and owing. The 
balance of $2,817.35 was disputed and in fact the de- 
fendant counterclaimed and alleged delivery of defective 
fuel which comprised the $2,817.35 and claimed damages 
resulting from such defects. That court decided that the 
plaintiff was entitled to interest on its judgment of 
$8,384.11 because such amount was liquidated and more 
importantly because the counterclaim did not relate to 
defects in the products represented by the $8,384.11. The 
holding seems to indicate that the total claim of the 
plaintiff was separable into a portion liquidated and not 
disputed and a portion which was allegedly defective 
and disputed, and this is clearly distinguishable from 
the present case. 

In determining whether a claim is liquidated and un- 
disputed it becomes difficult if not impossible to color 
match different factual situations to cover every con- 
troversy and we do not attempt to do so here. While it 
is true that the contract price was fixed, the counter- 
claim of the defendant and the evidence adduced there- 
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under was not capable of being definitely ascertained 
by mere computation as of September 18, 1972. It would 
not have been possible on that date to make a determi- 
nation of the balance due, if any, under the contract. 

A substantial dispute existed between the parties as 
to the amount due and owing under the contract be- 
cause of the alleged defects. The amounts due, if any, 
between the parties were ascertainable only by a trial 
of the issues and were properly determined by the ver- 
dict of the jury in this case. 

We conclude that the recent case of Hays v. County 
of Douglas, 192 Neb. 580, 223 N. W. 2d 143, is controlling 
here. In that case we held that if the right to damages 
for breach of contract is a matter of reasonable litiga- 
tion, and the amount to be recovered, if any, is un- 
_ liquidated and must be fixed, not by mere computation, 
but by suit, interest may not be allowed for the time 
precedent to the settlement of the right to a recovery 
and the ascertainment of the amount. 

We therefore modify the judgment of the District 
Court and hold that interest on the judgment of 
$14,028 be allowed at 8 percent from date of entry of 
the judgment. In all other respects the judgment of the 
District Court is affirmed. 

The issues raised by the plaintiff in its cross-appeal 
having been determined herein, plaintiff’s cross-appeal 
is dismissed. 

AFFIRMED AS MODIFIED. 
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MarsorieE McDANIEL, BY HER GUARDIAN, EvEReETT Mc- 
DANIEL, APPELLANT, v. McNeit LABORATORIES, INC., A 
PENNSYLVANIA CORPORATION, APPELLEE, 
CONSOLIDATED WITH EvERETT D. McDanIEL, APPELLANT, 
v. McNeEIL LABORATORIES, INc., A PENNSYLVANIA 
CORPORATION, APPELLEE. 

241 N. W. 2d 822 


Filed May 19, 1976. No. 40270. 


1. Strict Liability: Torts: Drugs. Under the doctrine of strict 
liability, an unavoidably unsafe product, properly prepared and 
accompanied by proper directions and warning, is not defec- 
tive, nor is it unreasonably dangerous. 

2. Strict Liability: Drugs: Sales: Torts. A drug, properly tested, 
labeled with appropriate directions and warnings, approved by 
the United States Food and Drug Administration, and marketed 
properly under federal regulation, is presumptively a reason- 
ably safe product, in the absence of clear and convincing evi- 
dence to the contrary. 

3. : : An unavoidably unsafe drug 
which has been approved for marketing by the United States 
Food and Drug Administration, properly prepared and dis- 
tributed, and accompanied by appropriate directions and warn- 
ings, is not defective nor unreasonably dangerous, as a matter 
of law, in the absence of proof of inaccurate, incomplete, mis- 
leading, or fraudulent information furnished by the manufac- 
turer in connection with such federal approval or later revi- 
sions or extensions thereof. 


Where there are appropriate 
directions and warnings, a manufacturer of a properly pre- 
pared drug may not be held liable either on a breach of war- 
ranty theory or a strict liability in tort theory. 

5. Negligence: Drugs: Torts. The standard of reasonable care 
never varies but the degree of care required varies with the 
danger involved in the act and is proportionate to it. 

6. Negligence: Torts. If an-act involves a risk of death or serious 
bodily harm and is capable of, causing such results to a number 
of persons, the highest attention and caution are required, even 
if the act has a very considerable utility. 

q. Trial: Instructions. It is not error to refuse a requested in- 
struction if the legal principles announced therein are either 
incorrectly stated or inapplicable to the issues involved. 
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Appeal from the District Court for Douglas County: 
JoHN C. Burke, Judge. Affirmed. 


Warren C. Schrempp, Richard I. Dinsmore, and Rich- 
ard E. Shugrue of Schrempp, Dinsmore & McQuade, and 
Joseph N. Lindquist, for appellant. 


Charles F. Gotch and Terry J. Grennan of Cassem, 
Tierney, Adams & Gotch, for appellee. 


Heard before WuirTeE, C. J., BosuaucH, McCown, and 
CuINTON, JJ., and Kuns, Retired District Judge. 


McCown, J. 

This case involves consolidated causes of action by the 
plaintiff, Everett D. McDaniel, on his own behalf and 
as guardian of his wife, Marjorie McDaniel. The ac- 
tions seek recovery for injuries and damages resulting 
from a surgical operation performed on Marjorie Mc- 
Daniel on February 2, 1971, at an Omaha hospital. 

Five defendants were named in the actions: McNeil 
Laboratories, Inc.; the hospital; the operating surgeon; 
the anesthesiologist; and the head of the anesthesiology 
department of the hospital. The hospital and the oper- 
ating surgeon were dismissed prior to trial. The active 
anesthesiologist and the head of the anesthesiology de- 
partment, by settlement and agreement, were dismissed 
on the third day of trial, and the case continued against 
the sole remaining defendant, McNeil Laboratories, Inc. 
The issue of whether that defendant was or was not 
negligent was submitted to the jury. The jury returned 
its verdict for the defendant and the plaintiffs have 
appealed. 

Although only the liability of the defendant, McNeil 
Laboratories, Inc., is involved in this appeal, it is neces- 
sary to detail many of the facts involved to furnish the 
appropriate background for consideration of the issues 
involving the defendant, McNeil. The actions, duties, 
and responsibilities of the various defendants are inter- 
mingled and interrelated. 
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The plaintiff, Marjorie McDaniel, was admitted to the 
hospital on January 31, 1971, for what was expected to 
be a routine hemorrhoidectomy. Mrs. McDaniel was 47 
years old and the mother of three children. She was 
examined and rated as one of the class considered to be 
the best risks for surgery. At about 8 a.m. on the 
morning of February 2, 1971, she was given 100 mg. of 
nembutal, a barbiturate. At 8:30 a.m., she was given 
75 mg. of demerol, and .3 mg. of scopolamine as pre- 
operative medication. She was taken into surgery 
around 9 am. Shortly after Mrs. McDaniel arrived in 
the operating room, the attending anesthesiologist de- 
cided that Mrs. McDaniel was not satisfactorily sedated 
and gave her 14 cc of the drug Innovar, and a few 
minutes later another 1% cc of Innovar. The next drug 
administered was the main anesthetic, Xylocaine, which 
was administered as a caudal block. A 5-cc test amount 
was injected in the spine and then a 17-cc dose was in- 
jected at 9:40. The surgery began shortly after 9:45 
a.m., and until about 10 am., the operation was ap- 
parently proceeding normally. Shortly before 10 am., 
Mrs. McDaniel unemotionally told the anesthesiologist 
that she could still feel “what they are doing.” The 
anesthesiologist then gave her 2 cc’s of Innovar through 
the I.V. Almost immediately, shortly after 10 a.m., there 
was a dramatic drop in her blood pressure and pulse. 
The anesthesiologist thereafter inserted a plastic airway 
in her mouth and began administering oxygen through 
a mask. The circulating nurse noticed her color was 
very blue some minutes before the operation was over. 
She found no pulse in the patient’s wrist. She asked 
the anesthesiologist about it and was told that the patient 
was all right and that he had a temporal pulse. The 
operating surgeon reported on two occasions that the 
blood was very black and inquired about the patient’s 
condition but the anesthesiologist responded that it was 
all right to go ahead and finish. Just before the opera- 
tion was finished, the anesthesiologist reported that he 
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could not get a pulse. Mrs. McDaniel was then turned 
over onto her back and was found to be in cardiac ar- 
rest. At that point emergency procedures of several 
kinds were instituted. Mrs. McDaniel’s life was saved 
but because of the severe brain damage, she has never 
regained consciousness. She is comatose. Her organs 
continue to function, but she is unconscious and com- 
pletely unable to respond to stimuli or move any part 
of her body. She has a tracheotomy which facilitates 
breathing. She is fed by a tube into her stomach and 
there is a catheter to the bladder. The damage is per- 
manent and there is no expectation of recovery. 

The drug involved here is manufactured by the de- 
fendant, McNeil Laboratories, Inc. It is called Innovar. 
It is used as an anesthetic. Its pharmacologic action 
produces analgesia and sedation. It contains two drugs, 
both of which are also marketed separately by McNeil. 
These drugs are fentanyl, a synthetic narcotic analgesic, 
and droperidol, a major sedative tranquilizer. These two 
drugs are combined in a fixed ratio of 50 parts of droper- 
idol to 1 part of fentanyl to produce Innovar. 

Fentanyl is a synthetic narcotic which is 100 to 150 
times more powerful than morphine. It takes effect 
almost immediately when used intravenously, reaches 
maximal analgesic effect in a very few minutes, and is 
then effective for a period of 30 to 60 minutes. Fentanyl 
may cause respiratory depression and, in turn, carbon 
dioxide is not adequately disposed of and adequate oxy- 
gen is not taken in. Fentanyl can also cause muscle 
rigidity, particularly of the chest walls, which then in- 
terferes with breathing. Respiratory depression occurs 
with all narcotics, as does muscle rigidity if enough is 
given. 

Droperidol is a major tranquilizer which takes effect 
within 5 to 10 minutes when given intravenously and 
continues to be effective anywhere from 4 to 12 hours, 
and on occasion, even longer. Droperidol may cause 
hypotension, a decrease in blood pressure. The lowered 
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blood pressure may lead to hypoxia, which means that 
insufficient oxygen is delivered to the tissues and damage 
may result. Brain tissues are the most sensitive to lack 
of oxygen. Most tranquilizers, if enough is given, can 
cause low blood pressure and impaired circulation. 

McNeil Laboratories, Inc., began its studies and clin- 
ical investigations of the drug Innovar in the United 
States in 1963, sometime after Innovar had been in- 
troduced for clinical use in Germany and the Nether- 
lands. An investigative new drug application was filed 
by McNeil with the United States Food and Drug Ad- 
ministration in 1963. A new drug application was filed 
in May of 1964, and amended in May of 1966. During 
these years, clinical investigation was conducted by sev- 
eral hundred investigators. The information collected 
and filed with the FDA covered approximately 5,800 
patients. Innovar was approved by the FDA on Jan- 
uary 31, 1968. There have been no changes in compo- 
sition since that time. Fentanyl was approved for 
marketing on February 19, 1968, and the distribution of 
Innovar and fentanyl was started in March 1968. Drop- 
eridol was approved by the FDA for marketing on June 
11, 1970, and marketed shortly thereafter. 

Printed package inserts containing pharmacological 
information, safety evaluations, recommended dosages 
and administration, and warnings as to adverse reactions 
and control measures to be taken in such event, are in- 
cluded in the approval by the Food and Drug Adminis- 
tration. This approved printed material is distributed 
with the drug as a package insert. The package insert 
at the time of the operation in this case was printed 
March 19, 1968, and used thereafter until it was revised 
September 14, 1973. Primarily the revised material em- 
phasized the severity of adverse reactions and was more 
specific with recommendations as to precautions and 
control measures available. 

No new adverse reactions have been discovered since 
the approval of Innovar by the FDA, and there is evi- 
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dence that there was nothing known at the time of trial 
about the nature of adverse reactions which was not 
known at the time the application was submitted to 
and approved by the Food and Drug Administration. 
There is also specific evidence that all material which 
McNeil received in connection with reported adverse 
reactions, both before and after February 2, 1971, has 
been forwarded to the FDA. Both 1968 and 1973 pack- 
age inserts contain warnings that respiratory depres- 
sion, muscular rigidity, and hypotension were common 
adverse reactions. 

There is no question about the purity or effectiveness 
of the Innovar used here. It did not contain anything 
it should not have contained, nor was there anything 
omitted which should have been included. It was the 
drug it purported to be and was manufactured, packaged, 
and distributed in the form approved by the Food and 
Drug Administration. 

The doctor who administered the Innovar to Mrs. 
McDaniel was a specialist in anesthesiology who received 
his medical degree in 1966. During his senior year in 
medical school, the head of the department of anesthesi- 
ology was one of the individuals who was carrying out 
clinical research on Innovar before it was marketed. 
During this period of testing of Innovar, the anesthesi- 
ologist in this case was in operating rooms where it 
was being used and attended seminars where it was dis- 
cussed. He had special studies as to the adverse reac- 
tions of Innovar and appropriate control measures. Dur- 
ing his residency in anesthesiology after Innovar was ap- 
proved for use by the Food and Drug Administration, the 
anesthesiologist used Innovar and saw it used frequently. 
He was fully aware of the fact that Innovar contained 
two components with different lengths of effectiveness 
and that he could use or transfer to either one of the 
components alone under many circumstances. The an- 
esthesiologist testified that there was nothing in the 1973 
package insert which he did not know at the time of 
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Mrs. McDaniel’s surgery in 1971. He also testified that 
he had read the complete Innovar basic manual. 

The 2 cc’s of Innovar which the anesthesiologist ad- 
ministered to Mrs. McDaniel at 10 o’clock was double 
the maximum dosage recommended for maintenance. 
There was substantial other evidence which would have 
supported a finding that his departures from reason- 
able standards of care were the proximate cause of the 
brain damage which Mrs. McDaniel suffered. 

After settlement and dismissal of the anesthesiologist, 
the case against McNeil Laboratories, Inc., was sub- 
mitted to the jury only on the theory of negligence. 
The plaintiffs had pleaded four separate theories of 
liability and their basic assignments of error rest on the 
failure of the court to submit the case to the jury on 
the theory of strict liability, express warranty, and im- 
plied warranty, in addition to the theory of negligence on 
which it was actually submitted. 

Plaintiffs contend that the defendant, McNeil Labor- 
atories, Inc., is strictly liable for physical harm caused 
to any ultimate user or consumer of the drug Innovar 
under the rule of strict liability set out in Restatement, 
Torts 2d, section 402 A, page 347. That section provides: 
“(1) One who sells any product in a defective condition 
unreasonably dangerous to the user or consumer or to 
his property is subject to liability for physical harm 
thereby caused to the ultimate user or consumer, or to 
his property, if 

“(a) the seller is engaged in the business of selling 
such a product, and 

“(b) it is expected to and does reach the user or con- 
sumer without substantial change in the condition in 
which it is sold. 

“(2) The rule stated in Subsection (1) applies although 

“(a) the seller has exercised all possible care in the 
preparation and sale of his product, and 

“(b) the user or consumer has not bought the product 
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from or entered into any contractual relation with the 
seller.” 

This court has previously adopted the doctrine of strict 
liability for products. See Kohler v. Ford Motor Co., 
187 Neb. 428, 191 N. W. 2d 601. 

Portions of several of the comments to section 402 A 
are appropriate and pertinent here. Comment h, page 
351, states in part: “A product is not in a defective 
condition when it is safe for normal handling and con- 
sumption. If the injury results from abnormal hand- 
ling, * * * or from abnormal preparation for use, * * * 
or from abnormal consumption, * * * the seller is not 
liable. Where, however, he has reason to anticipate that 
danger may result from a particular use, as where a 
drug is sold which is safe only in limited doses, he may 
be required to give adequate warning of the danger 
(see Comment j), and a product sold without such warn- 
ing is in a defective condition. 

“The defective condition may arise not only from 
harmful ingredients, not characteristic of the product 
itself either as to presence or quantity, but also from 
foreign objects contained in the product, from decay or 
deterioration before sale, or from the way in which the 
product is prepared or packed.” 

Comment i, page 352, provides in part: “The rule 
stated in this Section applies only where the defective 
condition of the product makes it unreasonably danger- 
ous to the user or consumer. * * * The article sold 
must be dangerous to an extent beyond that which 
would be contemplated by the ordinary consumer who 
purchases it, with the ordinary knowledge common to 
the community as to its characteristics.” 

Comment j, page 353, provides in part: “In order to 
prevent the product from being unreasonably dangerous, 
the seller may be required to give directions or warning, 
on the container, as to its use. * * * 

“Where warning is given, the seller may reasonably 
assume that it will be read and heeded; and a product 
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bearing such a warning, which is safe for use if it is 
followed, is not in defective condition, nor is it unrea- 
sonably dangerous.” 

Comment k, page 353, to section 402 A, is peculiarly 
appropriate and directly applicable here. It is therefore 
quoted in full. “Unavoidably unsafe products. There 
are some products which, in the present state of human 
knowledge, are quite incapable of being made safe for 
their intended and ordinary use. These are especially 
common in the field of drugs. An outstanding example 
is the vaccine for the Pasteur treatment of rabies, which 
not uncommonly leads to very serious and damaging 
consequences when it is injected. Since the disease it- 
self invariably leads to a dreadful death, both the market- 
ing and the use of the vaccine are fully justified, not- 
withstanding the unavoidable high degree of risk which 
they involve. Such a product, properly prepared, and 
accompanied by proper directions and warning, is not de- 
fective, nor is it unreasonably dangerous. The same is 
true of many other drugs, vaccines, and the like, many 
of which for this very reason cannot legally be sold 
except to physicians, or under the prescription of a 
physician. It is also true in particular of many new 
or experimental drugs as to which, because of lack of 
time and opportunity for sufficient medical experience, 
there can be no assurance of safety, or perhaps even of 
purity of ingredients, but such experience as there is 
justifies the marketing and use of the drug notwith- 
standing a medically recognizable risk. The seller of 
such products, again with the qualification that they are 
properly prepared and marketed, and proper warning 
is given, where the situation calls for it, is not to be 
held to strict liability for unfortunate consequences at- 
tending their use, merely because he has undertaken to 
supply the public with an apparently useful and desir- 
able product, attended with a known but apparently rea- 
sonable risk.” 

The comments to section 402 A make it clear that the 
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liability stated in the section does not rest upon negli- 
gence. It is strict liability and the rule stated in the 
section does not require any reliance on the part of the 
consumer upon the reputation, skill, or judgment of 
the seller. 

Plaintiff’s assertion that Innovar is defective and un- 
reasonably dangerous rests on the testimony of certain 
expert witnesses who testified that in their opinion the 
combination of fentanyl and droperidol in the fixed 
ratio of 1 to 50 made Innovar defective and unreason- 
ably dangerous. Those expert witnesses generally agreed 
that there was nothing wrong with using droperidol and 
fentanyl separately or even together where the ratio of 
the combination was controlled by the anesthesiologist. 
The combination of the two in a fixed ratio in Innovar 
is the foundation upon which the plaintiffs rest their opin- 
ion that Innovar is defective and unreasonably dangerous. 
In essence, it might be said that plaintiffs contend that 
a fixed ratio combination of two drugs is improper drug 
design and is therefore unreasonably dangerous. 

There is also an expression of opinion by plaintiffs’ 
expert witnesses that the warnings in the original pack- 
age insert were incomplete or inadequate. These opin- 
ions directly conflict with the opinions expressed by the 
various expert witnesses called by the defendant, and 
they also raise the issue of the effect of the approval of 
Innovar, and its package inserts, by the Food and Drug 
Administration. There is no evidence in this case that 
Innovar had been or was improperly manufactured, nor 
that the harmful results here were caused by any im- 
purity or any error in compounding, packaging, or stor- 
age. The drug was exactly what it purported to be. 

Innovar was approved by the Food and Drug Admin- 
istration on January 31, 1968. That approval covers 
the official package inserts which include warnings as 
to adverse reactions and recommended counter measures. 
The “labeling” of the package inserts in the case of 
prescription drugs is revised from time to time as new 
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information becomes available. In the case of Innovar, 
the first revision after the initial approval in 1968 was 
in 1973. There is specific evidence which stands uncon- 
tradicted that the adverse reactions of respiratory de- 
pression, muscle rigidity, and hypotension were all known 
ever since Innovar has been studied. All the material 
and information in connection with reported adverse 
reactions, both prior to and after February 2, 1971, 
was forwarded to the Food and Drug Administration. 
The evidence wholly fails to establish that any knowl- 
edge or relevant information which the defendant had 
as to Innovar was not fully disclosed to the Food and 
Drug Administration. 

Some courts have found that under such circumstances 
a prescription drug is, as a matter of law, a reasonably 
safe product. In Lewis v. Baker, Richardson-Merrell, 
Inc., 243 Ore. 317, 413 P. 2d 400, the Oregon Supreme 
Court held that under similar facts a drug properly 
tested, labeled with appropriate warnings, approved by 
the Food and Drug Administration, and marketed prop- 
erly under federal regulation is, as a matter of law, a 
reasonably safe product. See, also, Leibowitz v. Ortho 
Pharmaceutical Corp., 224 Pa. Super. 418, 307 A. 2d 449. 
While such cases have subsequently been modified with 
respect to warnings, the underlying principle remains 
valid. See McEwen v. Ortho Pharmaceutical Corp., 270 
Ore. 375, 528 P. 2d 522. 

While approval by the Food and Drug Administration 
is not necessarily conclusive, its determinations, based 
upon the opinions and judgment of its own experts, 
should not be subject to challenge in a product liability 
case simply because some other experts may differ in 
their opinions as to whether a particular drug is reason- 
ably safe, unless there is some proof of fraud or non- 
disclosure of relevant information by the manufacturer 
at the time of obtaining or retaining such federal ap- 
proval. 

In this case there is no essential conflict as to the 
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facts and the evidence. There is a difference of opinion 
among expert witnesses as to whether those facts es- 
tablish that Innovar is or is not a defective and unrea- 
sonably dangerous drug. That issue was presented to 
the Food and Drug Administration in 1968. Its deter- 
mination is persuasive and controlling in the absence of 
evidence that the determination was based upon inac- 
curate, incomplete, misleading, or fraudulent informa- 
tion. An unavoidably unsafe drug which has been ap- 
proved for marketing by the United States Food and 
Drug Administration, properly prepared, compounded, 
packaged, and distributed, and accompanied by proper 
approved directions and warnings, as a matter of law, 
is not defective nor unreasonably dangerous, in the ab- 
sence of proof of inaccurate, incomplete, misleading, or 
fraudulent information furnished by the manufacturer 
in connection with such federal approval or later re- 
visions thereof. Under the facts disclosed by the evi- 
dence here, the District Court was correct in refusing 
to submit the theory of strict liability to the jury. 
Plaintiffs assert that the District Court erred in refus- 
ing to submit the causes of action to the jury under the 
theory of either express or implied warranties. The 
evidence here stands uncontradicted that the anesthesi- 
ologist did not rely upon any warranties made by the 
defendant, either express or implied. He was fully aware 
of each and all the adverse reactions covered by the 
warnings, as well as being aware of counter measures. 
He specifically testified that there was no information 
or warning in the 1968 or 1973 package insert that 
he did not know at the time of Mrs. McDaniel’s surgery 
in 1971. No warranty, express or implied, became part 
of the basis of the bargain. Under such circumstances, 
there was no error in refusing to submit the issues of 
express or implied warranty to the jury. See, Douglas 
v. Bussabarger, 73 Wash. 2d 476, 438 P. 2d 829; Ball v. 
Mallinkrodt Chemical Works, 53 Tenn. App. 218, 381 
S. W. 2d 563, 19 A. L. R. 3d 813. That conclusion is also 


202 NEBRASKA REPORTS [VoL. 196 
McDaniel v. McNeil Laboratories, Inc. 


reinforced by the record as to warnings. “Where there 
is proper warning, a manufacturer of a prescription 
drug cannot be held liable either on a breach of war- 
ranty or strict liability in tort theory.” Leibowitz v. 
Ortho Pharmaceutical Corp., supra. 

The plaintiffs contend that the District Court erred in 
refusing to give an instruction that: “You are in- 
structed that the defendant, * * * in manufacturing and 
marketing its drugs is required not only to be skillful 
but also exceedingly cautious and prudent in view of the 
consequences that may attend the least inattention on 
its part. The highest degree of care known among 
practical men must be used by it to prevent injury from 
the use of their compounds and it is held to a special 
degree of responsibility corresponding with its superior 
knowledge and is generally held liable for the slightest 
negligence.” 

Plaintiffs charged the defendant here with negligence 
in failing to give adequate warning to the medical pro- 
fession of the potential dangers inherent in the use of 
Innovar. No other grounds or specifications of negli- 
gence were submitted to the jury. The court instructed 
the jury that the defendant had the duty to give ade- 
quate warnings to the medical profession of the potential 
dangers inherent in its product which were known to the 
defendant or which, in the exercise of reasonable and 
ordinary care, could have been discovered by the de- 
fendant before February 2, 1971; and that “adequate 
warnings” meant that the warnings must convey fair 
and adequate notice of the possible dangers of using or 
even misusing the drug Innovar. The court also in- 
structed that “ordinary care” is that amount or degree 
of care which ordinary prudence and a proper regard 
for one’s safety and the safety of others would require 
under the circumstances shown in the evidence, and 
that “negligence” is the doing of some act under the 
circumstances surrounding the incident involved which 
a man of ordinary prudence would not have done, or the 
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failure to do some act or to take some precaution which 
a man of ordinary prudence would have taken. 

It would have been appropriate for the court to give 
a more specific instruction as to the degree of care re- 
quired of a manufacturer of drugs, but the specific 
wording of the instruction requested did not properly re- 
flect the legal principles involved and was overdrawn. 
The instructions given, as a whole, required the standard 
of reasonable and ordinary care, and that the degree 
of care required depended upon a proper regard for the 
safety of all persons under the circumstances shown by 
the evidence. There is nothing specifically wrong with 
the instructions as given, but the plaintiffs complain 
that under those instructions “the defendant was held 
only to a standard of ordinary care.” Restatement, 
Torts 2d, section 298, page 68, deals with want of rea- 
sonable care. Comment b, headed “Care Required,” 
states in part: “The care required is always reason- 
able care. This standard never varies, but the care 
which it is reasonable to require of the actor varies with 
the danger involved in his act, and is proportionate to 
it. The greater the danger, the greater the care which 
must be exercised. * * * The amount of attention and 
caution required varies with the magnitude of the harm 
likely to be done if care is not exercised, and with the 
utility of the act. * * * if the act involves a risk of 
death or serious bodily harm, and particularly if it is 
capable of causing such results to a number of persons, 
the highest attention and caution are required even if 
the act has a very considerable utility.” 

It would have been proper to instruct the jury that 
the degree of care required varies with the circum- 
stances, and that a very high degree of care is necessary 
on the part of a manufacturer of drugs. It would also 
be proper to instruct a jury that the manufacturer 
and distributor of a drug such as Innovar may be held 
to the degree of care and skill of an expert in that par- 
ticular business. The instructions requested did not fully 
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and accurately reflect the legal principles. involved, and 
the instructions as a whole reasonably covered the issues 
of negligence. It is not error to refuse a requested in- 
struction if the legal principles announced therein are 
either incorrectly stated or inapplicable to the issues in- 
volved. Krantz v. Marge’s Mufflers, Inc., 184 Neb. 838, 
172 N. W. 2d 624. 

Plaintiffs’ remaining assignments of error are without 
merit. The judgment of the District Court is affirmed. 

AFFIRMED. 


THE CAPE COMPANY, A PARTNERSHIP, APPELLEE, V. JOHN 
A. WIEBE, TRUSTEE, ET AL., APPELLANTS, Vv. KIRKHAM- 
MIcHAEL, INC., A CORPORATION, INTERVENER-APPELLEE. 
Joun A. WIEBE, TRUSTEE, APPELLANT, V. SEARS, ROEBUCK 
& Co. ET AL., APPELLEES, V. KIRKHAM-MICHAEL, INC., A 


CORPORATION, INTERVENER-APPELLEE. 
241 N. W. 2d 830 


é Filed May 19, 1976. No. 40379. 


1. Equity: Appeal and Error. When an action in equity is ap- 
pealed, it is the duty of this court to try the issues de novo 
and to reach an independent conclusion. 

2. Equity: Appeal and Error: Trial. Where in an equity case the 
trial court has made a personal examination of the physical 
facts, and where, in the same case, the oral evidence in respect 
to material issues is so conflicting that it cannot be reconciled, 
this court will consider the fact that such examination was 
made and that such court observed the witnesses and their 
manner of testifying, and must have accepted one version of 
the facts rather than the opposite. 

3. Equity: Laches: Limitations of Actions. Independently of any 
limitation for the guidance of courts of law, equity may, in the 
exercise of its own inherent powers, refuse relief because of 
laches where it is sought after undue and unexplained delay, 
and when injustice would be done in the particular case by 
granting the relief asked. 

4, Covenants, Conditions, and Restrictions: Easements: Encum- 
brances. It is generally recognized that insofar as a covenant 
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against encumbrances is concerned, an easement is an encum- 
brance. 

5. Covenants, Conditions, and Restrictions: Encumbrances. A 
covenant against encumbrances is broken when made if an en- 
cumbrance exists. 

6. Covenants, Conditions, and Restrictions: Actions: Deeds. An 
action for damages, for the breach of the covenants of war- 
ranty contained in a deed conveying land, is an action upon a 
specialty. 

7. Limitations of Actions: Specialty: Actions. An action on a 
specialty can only be brought within 5 years. 

8. Limitations of Actions: Trespass: Actions. An action for 
trespass must be brought within 4 years. 

9. Covenants, Conditions, and Restrictions: Deeds: Encumbrances. 
Where a covenant against encumbrances and covenants of war- 
ranty or quiet enjoyment appear in the same instrument they 
are separate and independent covenants and one does not em- 
brace the other. 


Appeal from the District Court for Sarpy County: 
Ronatp E. Reacan, Judge. Affirmed. 


Thomas Marshall of Green, Marshall & Green, and 
Terrance A. Hogan, for appellants. 


Michael F. Kinney and John C. Foxley of Cassem, 
Tierney, Adams & Gotch, for appellees and intervener- 
appellee. 


Heard before WuiTeE, C. J., SPENCER, McCown, NEw- 
Ton, and BropkeEy, JJ., and Kuns, Retired District Judge. 


Newton, J. 

This is an action for an injunction to enjoin the de- 
fendant John A. Wiebe, Trustee, from interfering with 
an access road and utility lines serving plaintiff’s prop- 
erty. Interests of Kirkham-Michael, Inc., and Sears, 
Roebuck & Co. are also in issue. Judgment was gen- 
erally against the defendant and in favor of plaintiff 
and other parties. We affirm the judgment of the Dis- 
trict Court. 

Kirkham-Michael, Inc., hereinafter referred to as 
K-M, was the owner of a tract of approximately 10 
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acres. A Sears, Roebuck & Co. store, hereinafter re- 
ferred to as Sears, was constructed on a portion of this 
tract which was subsequently conveyed to The Cape 
Company, hereinafter referred to as plaintiff. K-M de- 
sired the development of the property as a shopping 
center and solicited the advice and assistance of John 
A. Wiebe for this purpose. The balance of the 10-acre 
tract was subsequently conveyed to Wiebe by warranty 
deed. An electric power line easement ran across the 
premises at a point on Wiebe property adjacent to the 
property line. Without permission from the power com- 
pany, buildings could not be placed on the easement but 
subterranean structures could be. In developing the 
property K-M placed storm and sanitary sewers and a 
gas line on this easement. Two paved access drives 
were constructed, one on plaintiffs property and one on 
Wiebe’s property. Wiebe is interested in several enter- 
prises and at various times dealt with K-M in the name 
of Wiebe Construction Company, Wiebe Enterprises, and 
John A. Wiebe. Wiebe Construction Company con- 
structed the Sears building and the utilities in question 
were placed on the land by K-M during the period of 
construction. 

At the outset, a statement of intent, dated March 15, 
1963, was entered into between K-M and John A. Wiebe 
in behalf of Wiebe Construction Company. It provided, 
in substance, that in development of the tract Wiebe 
Construction Company should do all construction work 
and K-M should be the architect. Wiebe Construction 
Company further agreed to become “owner, developer 
and contractor” on the balance of the land. It further 
provided: “It is recognized that since the plans and 
specifications are not completed and that the contract 
is not drawn, good faith of both parties will be relied 
on in carrying out the intent of this Agreement.” 

After completion of the Sears building, and the in- 
stallation of utilities and access driveways, in 1964, Wiebe 
obtained consent to construct a building under the power 


Vout. 196] JANUARY TERM, 1976 207 
Cape Co. v. Wiebe 


line and objected that the underground utility lines 
interfered with his desire to construct a building con- 
nected with the Sears building. He demanded removal 
of the sewer and gas lines from the land then owned 
by him and objected to the access driveway on his land. 
In 1972 he constructed a fence shutting off this access 
road and part of the parking facilities on his property. 
Plaintiff brought this action to enjoin Wiebe from inter- 
fering with access or utility-line rights of the Plaintiff. 

After acquiring title to the property adjacent to the 
Sears store, Wiebe conveyed it to the present owner 
John A. Wiebe, Trustee. He filed a general denial and 
a cross-petition praying for a determination that plain- 
tiff had no easements on the Wiebe property; that 
plaintiff be enjoined from interfering with the use of 
his property; that plaintiff be required to relocate its 
gas and sewer lines; and that title be quieted. In its 
answer to the cross-petition of Wiebe, plaintiff alleged 
that the utility lines were completed prior to execution 
of the deeds to Wiebe and the access road was to be 
used jointly, that the utility lines do not prohibit the 
commercial development of the Wiebe property, and that 
the statute of limitations had run. 

Intervener K-M in its petition alleged that the con- 
veyance to plaintiff included an implied grant for utility 
lines and access drive which was known to Wiebe when 
he acquired title and he is estopped to deny the existence 
of the easements; and that the conveyances to Wiebe 
of the subservient estate included an implied reservation 
of the easements necessary to the enjoyment of the 
dominant estate. In answering the Wiebe cross-petition, 
K-M asserted the defenses of laches and the statute of 
limitations, and denied that the utility lines prevent com- 
mercial development of the Wiebe property. Wiebe for 
answer and by way of cross-petition to the pleading of 
K-M set out the covenants in his deeds, stated he gave 
only temporary permission to use his property for park- 
ing and access, and that their continued use, together 
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with the presence of the utility lines, constituted a tres- 
pass. Intervener K-M and plaintiff deny the allegations 
of the Wiebe answer and cross-petition. 

John A. Wiebe was an experienced developer of com- 
mercial properties. It is evident that he intended to de- 
velop the tract in conjunction with the K-M development 
of the Sears portion of the tract. He obtained an op- 
tion to purchase that portion of the tract not used by 
Sears on September 4, 1963. The option was exercised 
in December 1963 and the property conveyed in March 
1964. Wiebe was active in trying to interest other com- 
mercial institutions in the property and thus secure its 
development. In March 1964, at the time Wiebe re- 
ceived title, he was aware of the construction of a paved 
access road across his property to U. S. Highway Nos. 
73-75 constructed by K-M. K-M also caused the sewer 
and gas lines to be constructed on the power-line ease- 
ment as building on the easement did not appear feasi- 
ble. The evidence indicates that all parties contemplated 
that there would be joint use of access roads, parking 
facilities, and utility lines. In the absence of such an 
understanding, it is inconceivable that K-M would have 
gone to considerable expense to construct such facilities 
where located or to have conveyed to Wiebe land upon 
which such facilities were located. It is likewise incon- 
ceivable, considering Wiebe’s active interest in the de- 
velopment of the property, that he was unaware of the 
location of these facilities. It is apparent that he was 
interested in the joint operation of the property and 
knowingly permitted the construction of these facilities 
at considerable expense to K-M. It is also evident that 
they cannot now be relocated without great damage and 
expense to plaintiff. In this regard we are in agree- 
ment with the judgment and findings of the trial court. 
As an equity case we hear it de novo but with due re- 
gard for the rule that: “When an action in equity is 
appealed, it is the duty of this court to try the issues 
de novo and to reach an independent conclusion with- 
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out reference to the findings of the district court. Where 
in such a case the trial court has made a personal ex- 
amination of the physical facts, and where, in the same 
case, the oral evidence in respect of material issues is so 
conflicting that it cannot be reconciled, this court will 
consider the fact that such examination was made and 
that such court observed the witnesses and their manner 
of testifying, and must have accepted one version of 
the facts rather than the opposite.” Satterfield v. 
Dunne, 180 Neb. 274, 142 N. W. 2d 345. In the present 
case the District Judge did view the property. 

From March 26, 1963, when the statement of intent 
was signed, to 1972, Wiebe failed to assert his rights, 
except for a letter written in 1964 after construction 
was completed. His actions, or failure to act, resulted 
in the construction of the disputed facilities as located 
and the dependency of the Sears building thereon. As 
heretofore mentioned, removal of the sewer and gas lines 
and restrictions on access and parking facilities would 
result in very considerable damage and harm to plain- 
tiff. Under such circumstances we hold that Wiebe is 
now barred by laches from recovery in this action. 
“Independently of any limitation for the guidance of 
courts of law, equity may, in the exercise of its own in- 
herent powers, refuse relief because of laches where it 
is sought after undue and unexplained delay, and when 
injustice would be done in the particular. case by granting 
the relief asked.” Dewey v. Dewey, 163 Neb. 296, 79 
N. W. 2d 578. See, also; Bend v. Marsh, 145 Neb. 780, 
18 N. W. 2d 106. 

Furthermore, it is generally recognized that insofar 
as a covenant against encumbrances is concerned, an 
easement is an encumbrance. See, 20 Am. Jur. 2d, Cov- 
enants, Conditions, Etc., § 90, p. 653; 21 C. J. S., Cove- 
nants, § 101, p. 957. A covenant against encumbrances 
is broken when made if an encumbrance exists. See, 
20 Am. Jur. 2d, Covenants, Conditions, Etc., § 83, p. 
646; 21 C. J. S., Covenants, § 98, p. 954. It is the rule in 
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this state that: “An action for damages, for the breach 
of the covenants of warranty contained in a deed con- 
veying land, is an action upon a specialty, within the 
meaning of the 10th section of the Code of Civil Pro- 
cedure, and may be brought at any time within five 
years after the cause of action shall have accrued.” 
Kern v. Kloke, 21 Neb. 529, 32 N. W. 574. See, also, 
Campbell v. Gallentine, 115 Neb. 789, 215 N. W. 111, 61 
A. L. R. 1; Johnson v. Hesser, 61 Neb. 631, 85 N. W. 894. 
The Wiebe deeds date back to March 1964, more than 5 
years before action was brought. Section 25-205, R. R. S. 
1943, provides that an action on a specialty can only be 
brought within 5 years. An action for trespass must be 
brought within 4 years. See, § 25-207, R. R. S. 1943. 
Wiebe seeks to avoid the effect of these rules by con- 
tending that an encumbrance also comprises a breach 
of the covenants as to seisin and quiet enjoyment and 
that the statute has not run as to these covenants. To 
so hold where a deed contains a specific covenant against 
encumbrances would present an anomalous situation 
and defeat the existing law in this jurisdiction as set 
forth in the statute and the cases above cited. We hold 
that where a covenant against encumbrances and cove- 
nants of warranty or quiet enjoyment appear in the 
same instrument they are separate and independent 
covenants and one does not embrace the other. 

In view of the foregoing, it is not necessary to con- 
sider other arguments advanced by the parties. The 
judgment of the District Court is affirmed. 

AFFIRMED. 


ARTHUR J. ZARYBNICKY ET AL., APPELLANTS, v. COUNTY 
OF GAGE, STATE oF NEBRASKA, APPELLEE. 
241 N. W. 2d 834 


Filed May 19, 1976. No. 40392. 


1. Declaratory Judgments. A declaratory judgment action is not 
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a substitute for new trial or appeal, nor does it operate to 
supersede former adjudications or proper proceedings already 
pending in a court. 

The court may refuse to render or enter a declaratory 
judgment or decree where such judgment or decree, if ren- 
dered or entered, would not terminate the uncertainty or con- 
troversy giving rise to the proceeding. 

Jurisdiction should be assumed in a declaratory judg- 
ment action only where the court is satisfied that the declara- 
tion sought will be a practical help in ending the controversy 
or in stabilizing disputed legal relations under the facts al- 
leged and proved. 

Ordinarily an action for a declaratory judgment will 
not be entertained where another equally serviceable remedy 
has been provided by law. 


Appeal from the District Court for Gage County: 
Witiiam F. CoLweEtt, Judge. Reversed and remanded 
with directions to dismiss. 


Ernest A. Hubka and Joseph Ginsburg, for appellants. 


Everson, Noble, Willschleger, Sutter & Fischer, for 
appellee. 


Heard before SPENCER, BosLaucH, and CLinToN, JJ., 
and FAHRNBRUCH and Grant, District Judges. 


CrintTon, J. 

This is an action for declaratory judgment in which 
the plaintiffs-appellants, Zarybnicky, owners of certain 
real estate, seek to have determined the effect of emi- 
nent domain proceedings taken by appellee County of 
Gage to acquire title to a tract of real estate owned by 
the Zarybnickys. The Zarybnickys ask that the District 
Court determine that the condemner has abandoned the 
proceedings by having failed to comply with that part of 
section 76-711, R. R. S. 1943, which provides: “The con- 
demner shall have sixty days from the date of the 
award of the appraisers to deposit with the county 
judge the amount of the award or the proceeding will 
be considered as abandoned.” The District Court de- 
termined the proceeding had not been abandoned and 
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the Zarybnickys appealed. We determine for reasons 
we hereafter set forth that the matter should not have 
been determined in the declaratory judgment action 
and reverse and direct dismissal. 

The essential facts as shown by the record are: The 
condemner filed its petition for appointment of ap- 
praisers with the county judge on January 31, 1974. 
Appraisers were duly summoned, appointed, took their 
oaths, and on March 18, 1974, made their return, award- 
ing damages to the Zarybnickys in the sum of $2,400. 
On March 15, 1974 (the parties attach no significance 
to the fact the warrant is dated before the award was 
filed), the condemner, County of Gage, drew a warrant 
in the sum of $2,400, payable to the Zarybnickys and 
on the same day delivered the warrant to the county 
judge who issued a receipt therefore. Apparently neither 
the county judge nor any member of his staff noted 
that the Zarybnickys were the payees of the warrant 
and on March 20, 1974, or thereabouts, the county judge 
listed the warrant on a deposit slip and deposited it 
along with checks and currency in the checking account 
of Gage County court in the Beatrice National Bank and 
Trust Company. On his own records the county judge 
had, on March 15, 1974, opened a ledger in the matter 
of Gage County v. Zarybnicky and made an entry show- 
ing receipt of the sum of $2,400. On March 22, 1974, 
the bank remitted the warrant to the county treasurer 
for payment. The treasurer refused to pay the warrant 
because it lacked endorsement by the payees, returned 
the warrant to the bank, and notified it of the reason 
for refusal to pay. On March 22, 1974, the bank denied 
the county judge credit for the warrant, returned the 
warrant to the county, and debited the checking ac- 
count of the county judge for the $2,400 it had pre- 
viously credited. On March 27, 1974, a member of the 
staff of the county judge marked void the copy of the 
receipt it had issued to the county for the warrant. An 
attempt to recover the original of the receipt from the 
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county official to whom it was delivered was unsuccess- 
ful. 

The County of Gage, in the meantime, took possession 
of the property which was the subject of the eminent 
domain proceedings. The record, however, does not 
show whether or not it constructed thereon the bridge 
project for which purpose it was acquiring the property. 

On March 29, 1974, the warrant apparently reached 
the county clerk and he marked it “Cancelled 3-29-74.” 
At the time of the issuance of the warrant and at all 
times thereafter the county had funds available to pay 
the warrant or any substitute warrant which might 
have been issued. On August 9, 1974, the county board 
of supervisors, whose members had signed the warrant, 
passed a motion that the “Holmesville bridge” project be 
abandoned and to “ ‘instruct the County Attorney to 
dismiss the condemnation proceeding.’” What, if any, 
action was taken pursuant to this motion the record 
does not show. However, since the county contests the 
Zarybnickys’ claim in this case, it appears it is intent 
on finalizing the acquisition. 

On April 4, 1975, the county judge filed with the county 
a claim for the Zarybnicky award, that claim was al- 
lowed, and a warrant payable to the county judge was 
issued under date of April 8, 1975. The county judge, 
on April 9, 1975, entered the amount thereof in the 
ledger in the matter of County of Gage v. Zarybnicky. 
The warrant was in due course paid and the county judge 
at all times since has had on deposit the amount of the 
award. 

The record is completely devoid of any explanation 
as to why, after the warrant of March 15, 1974, was 
canceled on March 29, 1974, a new warrant payable to 
the county judge was not issued within the remaining 
days of the 60-day period provided by section 76-711, 
R. R. S. 1943. 

The District Court held that the delivery to the county 
judge of the original warrant payable to the Zarybnickys 
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was in full compliance with the provisions of section 
76-711, R. R. S. 1943; that the county judge acts only 
ministerially in eminent domain proceedings and had a 
duty to hold the warrant or its proceeds as a “ ‘deposit 
of ... award’”’; that the loose and incomplete use of the 
warrant does not void the binding effect of the de- 
posit; and that the eminent domain proceedings had 
not been abandoned by the condemner. 

Section 76-711, R. R. S. 1943, provides in part as fol- 
lows: “The condemner shall not acquire any interest 
in or right to possession of the property condemned 
until he has deposited with the county judge for the 
use of the condemnee the amount of the condemnation 
award in effect at the time the deposit is made. The 
condemner shall have sixty days from the date of the 
award of the appraisers to deposit with the county judge 
the amount of the award or the proceeding will be con- 
sidered as abandoned. When the amount of the award 
is deposited with the county judge by the condemner, 
the condemner will be deemed to have accepted the 
award, unless he gives notice of appeal from the award 
of the appraisers pursuant to section 76-715.” Section 
76-712, R. R. S. 1948, provides in part: “Upon deposit of 
the condemnation award the county judge shall prepare 
and certify under his seal of office a true copy thereof, 
and shall transmit the same to the register of deeds of 
the county where any real estate or interest therein is 
condemned....”’ Section 76-713, R. R. S. 1943, provides: 
“The register of deeds shall record and index the certi- 
fied copy of the condemnation award in the same manner 
as is provided for the recording of deeds in this state. 
The county clerk shall file a copy of the same when 
only personal property is concerned in the same man- 
ner as is provided for the filing of chattel mortgages. 
Such recording and filing shall have like force and effect 
as the recording of deeds or filing of chattel mortgages.” 
Section 76-714, R. R. S. 1943, provides: “The interest in 
the property acquired by the condemner shall be such 
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title, easement, right-of-way, or use as is expressly speci- 
fied in or necessarily contemplated by the law granting 
to the condemner the right to exercise the power of 
eminent domain. The condemner shall not dispossess 
the condemnee until the condemner is ready to devote 
the property to a public use, and such title or interest 
as the condemner seeks to acquire shall not be complete 
until the property is put to the public use for which 
taken.” 

Except as indicated by our previous recital of the evi- 
dence, the record does not show whether the provisions 
of the above statutes have been complied with. 

We have said that a declaratory judgment action “is 
not a substitute for new trial or appeal, nor does it oper- 
ate to supersede former adjudications or proper proceed- 
ings already pending in a court.” (Emphasis supplied.) 
Phelps County v. City of Holdrege, 133 Neb. 139, 274 
N. W. 483. Section 25-21,154, R. R. S. 1943, provides: 
“The court may refuse to render or enter a declaratory 
judgment or decree where such judgment or decree, if 
rendered or entered, would not terminate the uncer- 
tainty or controversy giving rise to the proceeding.” 
See, also, Arlington Oil Co. v. Hall, 130 Neb. 674, 266 
N. W. 583; Custer Public Power Dist. v. Loup River Pub- 
lic Power Dist., 162 Neb. 300, 75 N. W. 2d 619; Scudder 
v. County of Buffalo, 170 Neb. 293, 102 N. W. 2d 447. 
In Custer Public Power Dist. v. Loup River Public Power 
Dist., supra, we said: “ ‘Jurisdiction should be assumed 
only where the court is satisfied that . . . the declaration 
sought will be a practical help in ending the controversy 
or in stabilizing disputed legal relations under the facts 
alleged and proved,’” quoting from Graham v. Beau- 
champ, 154 Neb. 889, 50 N. W. 2d 104. In Scudder v. 
County of Buffalo, supra, we said: “Ordinarily an ac- 
tion for a declaratory judgment will not be entertained 
where another equally serviceable remedy has been 
provided by law.” 

In this case the Zarybnickys have not demonstrated 
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on the record that the declaration they seek will be a 
practical help in ending the controversy. It appears 
there is a pending eminent domain proceeding in which 
may be determined the issue of whether the county’s 
“deposit” complied with the requirements of section 
76-711, R. R. S. 1943, and if it did not comply, there may 
be determined in that action what the effect thereof 
shall be under all the material facts. 

An appeal to the District Court from the award of 
the appraisers appointed by the county court contem- 
plates the filing of pleadings and the framing of issues 
in a judicial proceeding in the District Court. Jensen 
v. Omaha Public Power Dist., 159 Neb. 277, 66 N. W. 2d 
591. Whatever defensive issues the condemnees have 
may be there raised and if established their effect de- 
termined under all the material facts. See Grace Land 
& Cattle Co. v. Tri-State G. & T. Assn., Inc., 191 Neb. 
663, 217 N. W. 2d 184. 

If the contemplated improvements have been made 
by the condemner pursuant to deficient eminent domain 
proceedings, then it may be, depending upon the facts, 
that the condemnees are required to rely upon their 
remedy at law for damages. Meyer v. City of Alma, 117 
Neb. 511, 221 N. W. 438. Under other facts it may be 
that the condemner will have to commence eminent 
domain proceedings anew, which it apparently may do, 
since section 76-711, R. R. S. 1943, provides that after 
abandonment new proceedings may be begun where 
more than 2 years have elapsed from the date of the 
abandonment. The record indicates that 2 years have 
elapsed in this case. 

It thus appears that whatever the facts may be the 
condemnees’ rights can be determined in the eminent 
domain proceeding now pending. Any declaration of 
rights in this case, in what amounts to a collateral at- 
tack on a particular facet of the existing eminent do- 
main proceeding, would be a mere exercise in futility 
and would not with certainty resolve the controversy. 
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The District Court should have declined to make the 
declaration and left the matter for determination in the 
eminent domain proceeding. 

Hach party shall pay his own costs. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


GERARD A. MARCOTTE, APPELLANT, Vv. CITY OF OMAHA, A 


METROPOLITAN CITY, ET AL., APPELLEES. 
241 N. W. 2d 838 


Filed May 19, 1976. No. 40454. 


1. Judgments: Time. A judgment or order is rendered by an 
inferior tribunal within the meaning of section 25-1931, R. R. 
S. 1948, when the decision is announced under the law and 
the facts. 


2. Judgments: Appeal and Error: Time: Pleadings. Section 25- 
1931, R. R. S. 1948, requires that the petition in error be filed 
in the District Court within 1 calendar month from the ren- 
dition of the judgment or the making of the final order com- 
plained of. 

8. Judgments: Appeal and Error: Pleadings. Under the provision 
of section 25-1905, R. R. S. 1948, the petitioner in error must 
file with his petition a certified transcript of the proceedings 
containing the final judgment or order sought to be reversed, 
vacated, or modified. The filing of such transcript is juris- 
dictional unless failure to file is without fault on the part of 
the petitioner and is caused solely by failure of the public 
official required by law to furnish such transcript to perform 
his public duty. 

4. Evidence: Appeal and Error: Records: Pleadings. The filing 
of a bill of exceptions containing the evidence, as distinguished 
from the transcript, is not jurisdictional, but offering of a bill 
of exceptions is necessary at some point if the appellate court 
is to consider errors which require a review of the evidence 
that was received by the tribunal from which the appeal is 
taken. 


Appeal from the District Court for Douglas County: 
Joun E. Murpnuy, Judge. Affirmed. 
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Thomas A. Otepka of Gross, Welch, Vinardi, Kauffman 
& Day, for appellant. © 


Herbert M. Fitle and James E. Fellows, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLinTon, and BropKEy, JJ. 


Cuinton, J. 

This action by the plaintiff Marcotte, an employee of 
the City of Omaha, originated before the personnel 
board of the City of Omaha, where Marcotte challenged 
his suspension and pending dismissal by the city’s for- 
estry division. After an adverse decision by the person- 
nel board, Marcotte sought review by the District Court 
for Douglas County by petition in error under the pro- 
visions of section 25-1901, R. S. Supp., 1974, and sections 
29-1903, 25-1905, and 25-1931, R. R.S. 1943. The appellee 
City of Omaha demurred and the petition in error was 
dismissed as being untimely filed. The basis of the dis- 
missal was that the petition in error was not filed 
“within one calendar month after the rendition of the 
judgment or making of the final order complained of” 
as required by section 25-1931, R. R. S. 1943. The ques- 
tion on appeal here is whether the action of the District 
Court was correct. Unless overruled by us in this case, 
our opinion in Brown v. City of Omaha, 179 Neb. 224, 
137 N. W. 2d 814, controls and requires affirmance. 

In Brown v. City of Omaha, supra, in a situation 
virtually identical to the factual situation here pre- 
sented, we held that a judgment or order is “rendered” 
by an inferior tribunal within the meaning of section 
25-1931, R. R. S. 1943, when the decision is announced 
upon the law and the facts, and that the transmittal of 
the order to the parties is not an integral part of the 
judicial act. 

The pertinent facts in this case are: (1) On January 
30, 1975, the personnel board held its hearing and, in 
the presence of Marcotte and his attorney, orally an- 
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nounced its decision. (2) On February 10 or 11, 1975, 
the personnel board reduced its order to writing. (3) 
On March 7, 1975, Marcotte filed his petition in error in 
the District Court, accompanied by certified copies of 
papers showing the lodging of the appeal by Marcotte 
with the personnel board and of the order of the per- 
sonnel board. 

As noted, section 25-1931, R. R. S. 1948, requires that 
the petition in error be filed in the District Court within 
1 calendar month from the rendition of judgment or 
making of the final order complained of. Section 25- 
1905, R. R. S. 1943, requires the plaintiff in error to file 
with his petition a transcript of the proceedings con- 
taining the final judgment or order sought to be re- 
versed, vacated, or modified. This latter filing had 
been held numerous times by this court to be jurisdic- 
tional unless excused for some reason. 

Marcotte requests that we overrule Brown v. City of 
Omaha, supra, and advances two arguments for his posi- 
tion: First, that a section 25-1931, R. R. S. 1943, error 
proceeding should be treated in the same manner as ap- 
peals from the District Court to this court under sec- 
tion 25-1912, R. R. S. 1943. For the purposes of the 
latter appeal we have held that a judgment is “rendered” 
when it is entered on the trial docket. See, § 25-1301, 
R. R. S. 1943; Fritch v. Fritch, 191 Neb. 29, 213 N. W. 
2d 445. Second, that since a transcript is jurisdictional 
in error proceedings (see § 25-1905, R. R. S. 19438; 
Schmitt v. City of Omaha, 191 Neb. 608, 217 N. W. 2d 
86), the court should apply a rule developed in earlier 
case law to the effect that where the filing of a tran- 
script with the petition in error is jurisdictional a judg- 
ment is not rendered until it is entered on the record. 
Bickel v. Dutcher, 35 Neb. 761, 53 N. W. 663. 

The second argument would be persuasive were this 
a matter of first impression. Several considerations 
argue against changing the determination made by 
Brown v. City of Omaha, supra. First, certainty and 
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stability in procedure are desirable, at least so far as 
jurisdictional requirements are concerned. Second, sec- 
tion 25-1301 (2), R. R. S. 1943, upon which Marcotte 
relies, pertains literally only to courts and not to ad- 
ministrative tribunals exercising judicial powers. Third, 
while the requirement of section 25-1905, R. R. S. 1943, 
requiring that “a transcript of the proceedings contain- 
ing the final judgment or order” be filed with the pe- 
tition in error is jurisdictional, the inability of a peti- 
tioner in error, who has timely filed his petition to ob- 
tain and file the transcript, occasioned solely by the 
failure of the public official charged with responsibility 
for furnishing the transcript to perform his public duty, 
does not defeat the jurisdiction of the appellate court. 
Republican Valley R.R. Co. v. McPherson, 12 Neb. 480, 
11 N. W. 739; National Supply Co. v. Chicago & N. W. 
Ry. Co., 108 Neb. 326, 187 N. W. 917; Larson v. Wegner, 
120 Neb. 449, 233 N. W. 253 (deciding when filing of 
transcript on appeal from the District Court to the Su- 
preme Court was a jurisdictional requirement); Harte 
v. Gallagher, 186 Neb. 141, 181 N. W. 2d 251. 

The record here suggests no reason which would ex- 
cuse the failure of the timely filing of the petition in 
error, nor indeed the timely filing of a transcript con- 
taining the order appealed from. The parties concede 
that the order of the personnel board was reduced to 
writing on February 10 or 11, 1975. No reason appears 
in the record indicating that a certified copy was then 
unobtainable. The record does suggest that on February 
20, 1975, counsel for Marcotte requested from the per- 
sonnel board a “transcript of the hearing” and was ad- 
vised that a “transcript of the testimony” would not be 
available until April or May 1975. The record does not 
show a specific request for a certified copy of the order 
of the personnel board at that time or any other time 
previous to the expiration of the 1 month period, nor 
that if such a request had been made the certified tran- 
script could not have been obtained. 
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It is the filing of the certified copy of the judgment 
or order which is jurisdictional. National Supply Co. 
v. Chicago & N. W. Ry. Co., supra; Casler v. Nordgren, 
55 Neb. 669, 76 N. W. 524 (decided when filing of a tran- 
script on appeal from the District Court to the Supreme 
Court was jurisdictional); McDonald v. Rentfrow, 171 
Neb. 479, 106 N. W. 2d 682; From v. Sutton, 156 Neb. 
411, 56 N. W. 2d 441; Lane v. Douglas County Welfare 
Administration, 189 Neb. 651, 204 N. W. 2d 387. If the 
certified copy includes the judgment, jurisdiction is con- 
ferred on the appellate court and the transcript may be 
later supplemented. National Supply Co. v. Chicago & 
N. W. Ry. Co., supra. The filing of a bill of exceptions 
containing the evidence, as distinguished from the tran- 
script, is not jurisdictional, but offering of a bill of ex- 
ceptions is necessary at some point if the appellate court 
is to consider errors which require a review of the evi- 
dence that was received by the tribunal from which the 
appeal is taken. Dovel v. School Dist. No. 23, 166 Neb. 
548, 90 N. W. 2d 58; Dlouhy v. City of Fremont, 175 
Neb. 115, 120 N. W. 2d 590. Although the pertinent 
syllabus in the latter case is somewhat ambiguous, a 
reading of the body of the opinion clearly indicates that 
the court was not saying that the filing of a certified 
copy of the bill of exceptions with the petition in error 
was jurisdictional. 

Having failed to file his petition in error and certified 
copy of the transcript containing the judgment within 
1 month from the date of the order complained of, ap- 
pellant failed to meet the jurisdictional requirements of 
section 25-1931, R. R. S. 1943, and the District Court 
acquired no jurisdiction. The order of the District 
Court dismissing the appellant’s petition in error was 
correct. 

AFFIRMED. 
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DEE VALDER, APPELLEE AND CROSS-APPELLANT, v. SARAH 
K. WALLIS ET AL., APPELLANTS AND CROSS-APPELLEES. 
242 N. W. 2d 112 


Filed May 26, 1976. No. 40201. 


1. Waters: Words and Phrases. Avulsion is a sudden and per- 
ceptible loss or addition to land by the action of water, or 
a sudden change in the bed or course of a stream. 

2. Waters: Boundaries: Constitutional Law: Statutes. Under the 
common law a riparian owner of lands on one side of a 
navigable river above the flow of the tide holds to the thread 
of the stream, subject to the public easement of navigation, 
and, if the river suddenly changes its channel and leaves its 
former bed, the boundary does not change, and he still holds 
to the same line. This is also the rule of the civil law. The 
common law relating to the rights of such riparian owners 
is applicable in this state, and is not inconsistent with the 
Constitution or statutes of Nebraska or the Constitution of 
the United States. 

3. Waters: Boundaries. Where a river changes its main channel, 
not by slowly excavating and gradually passing over the in- 
tervening space to a new position, but changes it by flowing 
around intervening land, as by gradually, during many years, 
deepening a smaller channel which was on the other side of 
an island until it becomes the main channel, the boundary which 
was fixed as the original main channel remains, under such 
conditions, in that original channel. 

4. Waters: Boundaries: Adverse Possession. Title by prescrip- 
tion may be acquired to an island in a river or stream, which 
otherwise would belong to a riparian owner. Accretions to 
an island so held and occupied for more than the statutory 
period belong to the owner of the island, and not to the 
riparian owner to whom the island or a part of it would 
otherwise belong. 

5. Waters: Boundaries. Where the accretion commences with the 
shore of an island and afterwards extends to the mainland, 
or any distance short thereof, all the accretion belongs to the 
owner of the island; but, where accretions to the island and 
to the mainland eventually meet, the owner of each owns the 
accretions to the line of contact. 

Under Nebraska law, titles to riparian lands 

run to the thread of the contiguous stream. 


Appeal from the District Court for Burt County: 
Wa ter G. Huser, Judge. Affirmed. 
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Robert C. Fisk of Finlayson, McKie & Fisk and Joseph 
R. Moore, for appellants. 


Robert G. Scoville of Ryan, Scoville & Uhlir, and 
David S. Lathrop of Lathrop, Albracht & Dolan, for 
appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, and Cuinton, JJ. 


NEwtTown, J. 

This is an action to quiet title to accretion lands 
formed by the Missouri River. At the time of the Iowa- 
Nebraska Boundary Compact of 1943 the land was in 
Nebraska. By virtue of a shift in the bed of the river, 
the land, although on the Nebraska side of the boundary 
line, is on the Iowa side of the river. The defendants 
own land in Iowa adjoining the property in dispute and 
claim ownership by adverse possession and accretion. 
The court decreed a division of the land in accordance 
with an existing river chute. Defendants appeal. We 
affirm the judgment of the District Court. 

The law of Iowa regarding accretion lands has not 
been pleaded nor proved and our decision herein will be 
based on the laws of Nebraska. 

The following facts appear to be clearly established 
by the evidence. In the early 1940’s the Missouri River 
abutted the land of defendants in the State of Iowa. 
In the ensuing years the river moved westward and 
crossed to the Nebraska side of the state line fixed by 
the Iowa-Nebraska Boundary Compact of 1943. See 
Appendix, Vol. 2A, R. R. S. 1943. In moving westward 
it left an island protected by dikes constructed by the 
United States Army Corps of Engineers on the original 
Nebraska bank. Accretion formed downstream from 
this original island and dike and a substantial chute was 
left on the Iowa side of the island. Additional accretion 
formed on the Iowa bank to the east of this chute. The 
land in dispute comprises a part of the large island 
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which formed below the original dike and the small 
island. The chute carried a substantial volume of water 
sufficient for a 58-foot work boat to navigate it until 
dikes were constructed across it in the early months of 
1961. Although defendants base their claim on adverse 
possession by reason of pasturing the island prior to 
1961 and so testified, the evidence clearly establishes 
that the island was unfenced and not pastured prior to 
that time. This action was commenced in July 1970. 
Defendants have not established their claim to the island 
by reason of adverse possession. 

The land in dispute is in Burt County, Nebraska, al- 
though on the present Iowa side of the river. Plaintiff 
seeks also to claim the land lying between the chute and 
the original Iowa bank as accretion to the original 
small island formed by avulsion. It is therefore apparent 
that in addition to the defendants’ claim of adverse 
possession, we have conflicting accretion claims as de- 
fendants also assert that the land is accretion to their 
Iowa property. The evidence clearly and without con- 
tradiction establishes that defendants did obtain title to 
the land east of the chute by adverse possession. Have 
they established title by accretion to the land west of 
the chute which formed as part of the island? This 
presents a question of law. 

“ *Avulsion’ is a sudden and perceptible loss or addition 
to land by the action of water, or a sudden change in 
the bed or course of a stream.” 78 Am. Jur. 2d, Waters, 
§ 406, p. 852. See, also, Ziemba v. Zeller, 165 Neb. 419, 
86 N. W. 2d 190; Mercurio v. Duncan, 131 Neb. 767, 269 
N. W. 901. 

In the present instance we have such a change. The 
river cut around the small island protected by the dikes 
above mentioned. This island remained a part of the 
property of the individual who owned it prior to the 
change in the riverbed. This is the general rule in cases 
of avulsion to which Nebraska subscribes. It was held, 
on rehearing, in Kinkead v. Turgeon, 74 Neb. 580, 109 
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N. W. 744: “Under the common law a riparian owner 
of lands on one side of a navigable river above the flow 
of the tide holds to the thread of the stream, subject to 
the public easement of navigation, and, if the river sud- 
denly changes its channel and leaves its former bed, the 
boundary does not change, and he still holds to the same 
line. This is also the rule of the civil law. * * * 

“The common law relating to the rights of such ripar- 
ian owners is applicable in this state, and is not incon- 
sistent with the constitution or statutes of Nebraska or the 
constitution of the United States.” 

Again, in State v. Ecklund, 147 Neb. 508, 23 N. W. 
2d 782, it was held: “Where a river changes its main 
channel, not by slowly excavating and gradually passing 
over the intervening space to a new position, but changes 
it by flowing around intervening land, as by gradually, 
during many years, deepening a smaller channel which 
was on the other side of an island until it becomes the 
main channel, the boundary which was fixed as the 
original main channel remains, under such conditions, 
in that original channel.” 

The evidence here will not sustain a finding that plain- 
tiff’s predecessors in title still owned, after the change 
in the riverbed, to the thread of the original stream but 
clearly establishes retention of ownership of the original 
island. As to that portion of the land east of the island 
lying in the original streambed, defendants, as noted, 
have acquired title by adverse possession. 

Accretion has formed on the Iowa bank and also on 
the island. These accretions were separated by the chute 
mentioned above. In such instances the law, pertaining 
to the rival claims, is well established in this state. We 
have held: “Title by prescription may be acquired to 
an island in a river or stream, which otherwise would 
belong to a riparian owner. Accretions to an island so 
held and occupied for more than the statutory period 
belong to the owner of the island, and not to the ripar- 
ian owner to whom the island or a part of it would 
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otherwise belong.” Hartwig v. Berggren, 179 Neb. 718, 
140 N. W. 2d 22. 

In Durfee v. Keiffer, 168 Neb. 272, 95 N. W. 2d 618, 
this court ruled: “Where the accretion commences with 
the shore of an island and afterward extends to the 
mainland, or any distance short thereof, all the accretion 
belongs to the owner of the island; but, where accretions 
to the island and to the mainland eventually meet, the 
owner of each owns the accretions to the line of con- 
tact.” See, also, Burket v. Krimlofski, 167 Neb. 45, 91 
N. W. 2d 57; Roll v. Martin, 164 Neb. 133, 82 N. W. 2d 34. 

Under Nebraska law, titles to riparian lands run to 
the thread of the contiguous stream. See, Oliver v. 
Thomas, 173 Neb. 36, 112 N. W. 2d 525; Nebraska v. 
Iowa, 406 U. S. 117, 92 S. Ct. 1379, 31 L. Ed. 2d 733. 

In the present case the contiguous stream between 
the accretion lands on the Iowa bank and on the island 
is the chute which separates them. It is therefore ap- 
parent that the District Court was correct in designating 
the boundary line as the thread of the chute. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


Rosert J. BRADY, APPELLANT, V. BOARD OF TRUSTEES OF 
THE NEBRASKA STATE COLLEGES, A POLITICAL SUBDIVISION 


OF THE STATE OF NEBRASKA, APPELLEE, 
242 N. W. 2d 616 


Filed May 26, 1976. No. 40331. 


1. Colleges and Universities: Contracts. Where a tenured college 
faculty member is employed using annual reappointment letters 
or forms which do not set forth in full the terms and condi- 
tions of employment, the employment policies, rules, and reg- 
ulations of the college become a part of the employment con- 
tract between the college and the faculty member. 

2. Colleges and Universities: Contracts: Due Process. A tenured 
professor has a sufficient property interest in continued em- 
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ployment to entitle him to the protection of procedural due 
process. 


Appeal from the District Court for Lancaster County: 
Witi1aM D. BuueE, Judge. Reversed and remanded. 


Healey, Healey, Brown & Wieland, for appellant. 


Nelson, Harding, Marchetti, Leonard & Tate, Kevin 
C. Berens, and William A. Harding, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTon, and Bropkey, JJ. 


McCown, J. 

The plaintiff, a tenured associate professor of history 
at Wayne State College, was dismissed without a hearing 
in June 1973, after the college budget for the 1973-74 
school year had been reduced by the Legislature. This 
action is for damages and for declaratory relief as a 
result of the termination of his employment. The 
District Court found that plaintiff was entitled to pro- 
cedural due process before termination of his tenured em- 
ployment. The trial court, however, dismissed plaintiff’s 
petition upon the ground that procedural due process 
had been available to plaintiff under a grievance pro- 
cedure in a collective bargaining agreement, but that 
plaintiff had missed a time limit in that procedure and 
was therefore bound by the resulting dismissal on pro- 
cedural grounds. 

The plaintiff, Robert J. Brady, was first employed as 
an assistant professor of history at Wayne State College 
in August of 1967. The plaintiff’s employment was ex- 
tended for the 1968-69 school year and the 1969-70 term, 
including the summer session of 1970. For the school 
year 1970-71, the plaintiff requested and was granted a 
leave of absence for additional work on his Ph.D. He 
was offered and accepted reappointment for the year 
1971-72, and was promoted to associate professor. Due 
to the condition of funds, Brady was not offered appoint- 
ment for the summer of 1972. He was again reap- 
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pointed for the 1972-73 school year, with tenure, at a 
salary of $10,400. 

Brady’s contract of employment specifically included 
the college bylaws, policies, and practices relating to 
academic tenure, and faculty dismissal procedures. The 
tenure provisions of the bylaws provided that tenure 
may be acquired after 4 probationary years. Section 
7 of the bylaws provides that dismissal of a faculty mem- 
ber with tenure must be initiated by the president or 
other administrative officer, who must hold a personal 
conference with the faculty member to discuss the an- 
ticipated action. If the problem is not resolved in the 
first step, the president is to present a formal statement 
of reasons for termination and provide the faculty mem- 
ber with a date for a formal hearing by a faculty com- 
mittee. The full formal faculty committee hearing in- 
cludes right to counsel, presentation of evidence, wit- 
nesses, and affidavits, and requires recording and a tran- 
script of the hearing. The faculty committee makes its 
recommendation to the president, but regardless of that 
recommendation, a hearing may be requested before the 
governing board of the college by either the president 
or the faculty member facing termination. That hear- 
ing is also a formal hearing and the decision of the 
governing board is final. At no time did Brady ever 
have a hearing, nor was he ever notified of his termina- 
tion or prospective termination until after the college 
board took official action to terminate his appointment 
on June 16, 1973. 

On February 21, 1973, the president of the college 
wrote Brady: “You are hereby offered reappointffent 
in your present assignment for 1973-1974. Salary state- 
ments may be made only after the legislature has acted 
on our budget request.” On March 10, 1973, the interim 
president of the college wrote Brady: “Due to the con- 
dition of funds, it is not possible to offer extension of ap- 
pointment for the third term or summer session of 
1973.” 
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By letter dated June 18, 1973, the interim president 
informed Brady that because of the level of legislative 
appropriations, he would not be offered reappointment 
for the 1973-74 academic year. The letter advised him 
that his termination was based upon “financial exigency.” 
In that letter the interim president advised Brady that, 
by appointment, he would discuss the conditions under 
which Brady’s termination was made and under which 
Brady was selected as one of the people to be termi- 
nated; and that he would be pleased to give Brady any 
assistance possible in helping him find employment. 
Brady was in Oregon when he received the notice of 
termination. 

On June 30, 1973, Brady wrote to the Chairman of the 
Department of Social Sciences attempting to initiate a 
grievance procedure provided for in a collective bargain- 
ing agreement between the board and the Higher Edu- 
cation Association of Nebraska. He was not a member 
of the association, but was entitled to the benefit of the 
bargaining agreement. He set out as the basis for his 
grievance that his tenure status had been violated and 
that the college had not dismissed him in accordance with 
the provisions of the bylaws, which were a part of his 
contract. On July 6, 1973, the Chairman of the De- 
partment of Social Sciences denied Brady’s grievance. 
On July 10, 1973, Brady wrote to ‘the Dean of Arts and 
Sciences for the college, again calling attention to the 
two grounds for his complaint. On July 16, 1973, the 
dean wrote a letter to Brady in Oregon advising him 
that his termination was based upon financial exigency 
and denied his grievance. On August 3, 1973, Brady 
wrote to Dr. Wills, the Acting Vice President for Aca- 
demic Affairs, and complained that the earlier denials of 
his grievance had relied upon “financial exigency” but 
had ignored his specific requests. On August 13, 1973, 
Dr. Wills advised Brady that his August 3rd appeal had 
been carefully reviewed and that Dr. Wills had deter- 
mined that the grievance was denied “for a number of 
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reasons.” Dr. Wills first asserted that Brady’s appeal 
was out of time because it was after July 26, 1973. 
Second, that Brady had not enumerated any specific 
provisions of the bylaws or the collective bargaining 
agreement which had been violated. Third, that under 
the bylaws, tenure ceases when the position in question 
no longer exists, and because his position was eliminated 
’ due to lack of funds, his tenure status ceased at the 
time his position was eliminated. Fourth, Dr. Wills as- 
serted that the notice provisions of the bylaws applied 
only to probationary employees and was not applicable 
to Brady. On August 20, 1973, Brady appealed to the 
Chairman of the Faculty Senate, and on August 24, 1973, 
the appeal was rejected “on procedural grounds” that 
he had not appealed the grievance to Dr. Wills within 
10 days after the July 16th letter denying his grievance. 

The legislative appropriation for the college in the 
spring of 1973 provided for approximately 80 full-time 
equivalent faculty members where there had been ap- 
proximately 99 full-time equivalent faculty members in 
the 1972-73 year. Because of authorized terminations 
for other reasons, only seven faculty members were 
recommended for involuntary termination. Three of 
those were in the history department. When Brady was 
terminated, one untenured member was retained in the 
history department and another untenured person, the 
former president of the college, was added to the history 
faculty at a salary higher than other members of the 
history department. Brady’s position was not eliminated 
but Brady was. Others, including an untenured person, 
taught his former courses in the 1973-74 school year. 
It is uncontested that Brady was a good teacher and 
that no termination for cause could be justified. 

There can be no serious question but that the bylaws 
of the governing body with respect to termination and 
conditions of employment became a part of the employ- 
ment contract between the college and Brady. At the 
time of the offer and acceptance of initial appointment 
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in 1967, Brady was advised in writing that the offer 
and acceptance of appointment at Wayne constituted a 
contract honoring the policies and practices set forth in 
the faculty handbook, which was furnished to him at 
that time. 

Courts have generally held that where a college facul- 
ty member is employed using annual reappointment 
forms which do not set forth in full the terms and con- 
ditions of employment, the employment policies, rules, 
and regulations of the college become a part of the 
employment contract between the college and the faculty 
member. See Rehor v. Case Western Reserve University, 
43 Ohio St. 2d 224, 331 N. E. 2d 416, cert. den. 423 U. S. 
1018, 96 S. Ct. 453, 46 L. Ed. 2d 390. In American Assn. 
of University Professors v. Bloomfield College, 129 N. 
J. Super. 249, 322 A. 2d 846, affirmed 136 N. J. Super. 
442, 346 A. 2d 615, the court noted: ‘The legal basis 
of plaintiff's claim of tenure is to be found in the 
Faculty Handbook of the college * * *. This document 
forms an essential part of the contractual terms govern- 
ing the relationship between the college and the faculty.” 
See, also, Zimmerman v. Minot State College, 198 N. W. 
2d 108 (N. D.); Collins v. Parsons College, 203 N. W. 2d 
594 (Iowa); Greene v. Howard University, 412 F. 2d 
1128. 

The defendant seeks to avoid the contractual obliga- 
tion on the ground that the bylaws provide: ‘Tenure 
ceases when the position in question no longer exists.” 
The contention is unsupportable on the facts here. 

The defendant also contends that the action of the 
Legislature in reducing appropriations made it impossible 
to perform its contractual commitments to Brady. This 
is obviously inaccurate. The reduction in funds simply 
made it financially impossible to pay the salaries under 
seven faculty contracts. It did not make it impossible 
to pay Brady any more than it made it impossible to 
pay any one of the more than 100 other faculty con- 
tracts. In any event, the reduction in funds could not 
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and did not in any way make it impossible for defendant 
to perform its contractual obligations to give Brady 
notice and hearing prior to termination. A tenured pro- 
fessor has a sufficient property interest in continued em- 
ployment to entitle him to the protection of procedural 
due process. Board of Regents v. Roth, 408 U. S. 564, 
92 S. Ct. 2701, 33 L. Ed. 2d 548; Perry v. Sindermann, 
408 U. S. 593, 92 S. Ct. 2694, 33 L. Ed. 2d 570. 

The trial court quite properly found that Brady was 
entitled to the notice and hearing required by procedural 
due process. The District Court, however, found that the 
HEAN collective bargaining agreement afforded plain- 
tiff procedural due process, and that since he attempted 
to utilize it, he is bound by the dismissal which resulted 
for purely procedural reasons. The trial court in the 
case before us also found that the termination here 
was for lack of funds and was justified, and relied upon 
factual findings of financial exigency and administrative 
necessity made in the case of Levitt v. Board of Trustees 
of Nebraska State Colleges, 376 F. Supp. 945. That 
case dealt with the same legislative reduction in appro- 
priations and the method of faculty reduction taken 
at Peru State College. 

In that regard it should be noted that Judge Urbom’s 
memorandum on the motion for preliminary injunction 
entered in the Levitt case on September 5, 1973, granted 
the motion for preliminary injunction on the ground 
that procedural due process required it, and did so after 
specifically considering the provisions of the collective 
bargaining agreement involved here. After the granting 
of that injunction, the plaintiffs in the Levitt case were 
then given a hearing before the board of trustees, and 
following the hearing were again terminated. The ul- 
timate opinion in Levitt resulted. Judge Urbom specif- 
ically stated in his memorandum of September 5, 1973: 
“No reason appears for any need by the college for a 
termination prior to an evidentiary hearing before the 
Board. Nothing prevented, as far as the evidence shows, 
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the Board of Trustees’ offering the plaintiffs a hearing, 
either before the decision to terminate, or after the de- 
cision to terminate but before the teaching duties were 
to begin in the fall.” 

The defendant contends, and the trial court accepted 
the contention, that because Brady began a grievance 
procedure under the HEAN collective bargaining agree- 
ment, he waived his contractual rights, and also waived 
his constitutional rights to procedural due process. We 
find no case cited, nor have we been able to find any, 
which will support such a conclusion. The HEAN griev- 
ance procedure itself required the college representative 
to meet with Brady and discuss the matter at issue 
fully with him at each step of the appeal. It also re- 
quired that any grievance initiated by a tenured faculty 
member which involved dismissal or nonreappointment 
required a hearing procedure in step 4. Those peovieions 
were simply ignored by the defendant. 

There is no evidence in the record to support the 
dismissal of the appeal as out of time except an assump- 
tion as to the time of receipt of a letter, and then the 
computation of time is based on an erroneous interpreta- 
tion of the bargaining agreement by reference to other 
provisions which are inapplicable. 

The plaintiff was deprived of his right to notice and 
hearing required to be granted to him before he could 
be deprived of his rights. The termination was inef- 
fective to terminate his teaching contract. That con- 
tract therefore continued on the same terms for the 
1973-74 contract year, but we find no practical justifica- 
tion for an indefinite extension. His salary for the 
previous year was $10,400. There had been no agreement 
as to salary for the following year. Under such cir- 
cumstances, the measure of damages is the amount of 
his salary for the last effective year of his contract, 
$10,400, less the amount which he earned, or with rea- 
sonable diligence could have earned, from other employ- 
ment during the 1973-74 contract renewal period. See, 


234 NEBRASKA REPORTS [VoL. 196 
Brady v. Board of Trustees of Nebraska State Colleges 


Schlueter v. School Dist. No. 42, 168 Neb. 443, 96 N. W. 
2d 203; Annotation, Elements and Measure of Damages 
in Action by Schoolteacher for Wrongful Discharge, 22 
A. L. R. 3d 1047. Interest on the net judgment should 
run from the end of the 1973-74 contract year. 

The judgment of the District Court is reversed and the 
cause remanded to the District Court for determination of 
damages, including interest and costs. 

REVERSED AND REMANDED. 

SPENCER, J., dissenting. 

I respectfully dissent. Where, as here, an individual 
avails himself of the benefits of a collective bargaining 
agreement, he may not reject the terms of that agree- 
ment. Arnett v. Kennedy (1974), 416 U.S. 134, 94S. Ct. 
1633, 40 L. Ed. 2d 15. 

Brady was terminated for sufficient cause: The lack 
of funds. As stated in Levitt v. Board of Trustees of 
Nebraska State Colleges, 376 F. Supp. 945: ‘“* * * where 
lack of funds necessitated releasing a sizeable number 
of the faculty, certainly it was peculiarly within the 
province of the school administration to determine which 
teachers should be released, and which retained.” 

Working under the premise that with the limited 
funds available as complete an academic program as 
possible should be maintained, Wayne State College 
made a reasonable decision to terminate Brady, based 
upon a comparison of his academic preparation with 
other members of the history department. On the rec- 
ord, I would sustain the judgment of the District Judge. 
He found the procedure for a hearing set out in the 
bylaws did not have to be precisely followed so long 
as procedural due process was provided. He also found 
that Brady, having utilized the grievance and arbitra- 
tion procedure, was bound by the decision. 

Newton, J., joins in this dissent. 
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JuLius E. SMITH, APPELLEE, Vv. LAWRENCE BIxBy, 


APPELLANT. 
242 N. W. 2d 115 


Filed May 26, 1976. No. 40332. 


Adverse Possession: Easements: Evidence: Trial. Where the 
evidence establishes the open, visible, continuous, and un- 
molested use of land for a period of time sufficient to acquire 
an easement by adverse user, the use will be presumed to be 
under a claim of right. In such a case the owners of the 
servient estate have the burden of showing that the use was 
permissive. 

Adverse Possession: Highways: Time. To establish a road or 
highway by prescription, there must be use by the general 
public under a claim of right adverse to the owner of the 
land of some particular or defined line of travel. The use 
must be uninterrupted and without substantial change for 
a period of time necessary to bar an action to recover the land. 
Adverse Possession: Easements. The extent and nature of an 
easement is determined from the use made of the property 
during the prescriptive period. 

Adverse Possession: Easements: Highways. The width of a 
public highway acquired by prescription must be determined 
as a question of fact by the character and extent of the use. 

: : . If the public has acquired the right 
to a highway by prescription the right is not limited in width 
to the actual beaten path but the right extends to such width 
as is reasonably necessary for public travel. 


Appeal from the District Court for Box Butte County: 
Rosert R. Moran, Judge. Affirmed. 


Edmund Hollstein, for appellant. 
Albert W. Crites of Crites, Shaffer & Slavik, for appel- 


lee. 


Heard before Wurst, C. J., SpeNncEeR, McCown, 
NEwtTon, CLINTON, and BropKEy, JJ., and Kuns, Retired 
District Judge. 


McCown, J. 
This is an action to enjoin the defendant from ob- 
structing or blocking a road running through the de- 
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fendant’s property in the unincorporated Village of Ells- 
worth, Sheridan County, Nebraska, and for damages for 
an assault and destruction of personal property by de- 
fendant. The decree of the District Court as modified 
declared the existing road to be a public road; restrained 
and enjoined the defendant from blocking or barricading 
the road or interfering in any way with its use; and 
awarded plaintiff judgment of $662.37 for damages re- 
sulting from the assault on plaintiff and destruction of 
his personal property. The defendant has appealed. 

The defendant, Lawrence Bixby, is the owner of 
Block 1 in Ellsworth, Nebraska, a small unincorporated 
village located in Sheridan County, Nebraska. Defend- 
ant acquired the property sometime between 1947 and 
1952. The trail road in dispute here entered Block 1 
near the southeast corner and ran generally northwest- 
ward through the block. A bowling alley is located on 
the west side of the road in the northerly portion of 
the block, and the defendant’s house and garage are 
located across the road on the east side. The road has 
been there since the early 1900’s, and has been used con- 
tinuously by the plaintiff and by the public to travel to 
and from the Village of Ellsworth to points north and 
northwest of the village. At one time it was a freight 
road. In the 1920’s it was used as a mail route. In 
general, it was the main road until State Highway No. 
27 was constructed and oil strips were put in around 
Ellsworth in the early 1950’s. Since that time the plain- 
tiff and another ranch family who own ranch property 
northwest of the village have been the principal per- 
sons who continue to use the road. The plaintiff has 
used the road since 1945 to travel to and from his ranch, 
and to haul cattle, hay, and supplies. The road was not 
regularly maintained by Sheridan County, although its 
road crews had done some work and grading on it at 
least once in the early 1970’s. In recent years the plain- 
tiff Smith and LeRoy Louden, who both own ranches 
northwest of the village, have done most of the mainte- 
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nance work on the road. The road is the only way plain- 
tiff can get to his ranch without going through someone 
else’s pasture. 

There was no interference by anyone with the use of 
the road until 1974. In May 1974, the defendant de- 
cided to close the road because the winds had been 
especially strong and sand from the road would blow on- 
to his lawn and around his home. He parked a truck 
on the east side of the road and placed logs across the 
traveled part of the road. For a while the plaintiff and 
Louden went around the logs and occasionally used other 
ways to get to their property. After talking to a lawyer, 
the plaintiff and Louden took a tractor and feed sled, 
picked up the logs from the road, pulled a post out of 
the middle of the road, and started to put some hay on 
the road to help prevent erosion. At that point the de- 
fendant came out with a shotgun, threatened the plain- 
tiff, fired his shotgun and hit and destroyed the rear tire 
on plaintiff’s tractor. This lawsuit followed. The court 
granted a temporary injunction pending trial. 

After trial, the District Court declared the road to be 
a public road established by prescription. The court, 
however, granted the defendant an option to accept the 
existing road or to construct a new road 20 feet in width 
which would cross Block 1 in a more westerly direction 
and leave it on the west boundary line at a point ap- 
proximately 200 feet south of the northwest corner of 
the block. The court then ordered that whichever op- 
tion the defendant selected, that road would be the public 
road, and the court enjoined and restrained the defend- 
ant from blocking or barricading it, and from interfering 
in any way with its maintenance or use. The court also 
awarded plaintiff judgment for $662.37 as damages re- 
sulting from the assault on plaintiff and the destruction 
of his personal property. 

Following the filing and argument of a motion to 
vacate and modify, the District Court modified its orig- 
inal decree by voiding and deleting the option and elec- 
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tion to construct a new road. The court declared the 
existing road to be the only public road over and through 
Block 1, found and fixed the width of the right-of-way 
at 20 feet wide, 10 feet on either side of the centerline, 
and directed that a surveyor accurately establish the 
centerline and file the plat in the office of the county 
clerk, with a copy of the decree. The permanent in- 
junction was affirmed as to the existing road, and the 
award of damages and all other provisions of the original 
decree were continued in full force and effect. 

The defendant contends that the use of the road was 
permissive only and therefore the public never acquired 
any rights to the road. There is simply no evidence in 
the record, aside from defendant’s own testimony, that 
will support that contention. No witness who testified 
as to the use of the roadway had ever asked permission 
from anyone, nor was there any evidence of any kind 
that anyone had ever objected to the use of the road 
before the incidents involved here. It might well be 
said that the evidence in this case established a prescrip- 
tive public use and the existence of an easement for a 
public road before the defendant became the owner of 
his property. 

Where the evidence establishes the open, visible, con- 
tinuous, and unmolested use of land for a period of time 
sufficient to acquire an easement by adverse user, the 
use will be presumed to be under a claim of right. In 
such a case the owners of the servient estate, in order 
to avoid the acquisition of an easement by prescription, 
have the burden of rebutting the prescriptive right by 
showing that the use was permissive. See Hopkins v. 
Hill, 160 Neb. 29, 68 N. W. 2d 678. In the case before us, 
the defendant’s evidence is wholly insufficient to estab- 
lish permissive use or to rebut the evidence that the use 
of the road was adverse and under claim of right. 

To establish a road or highway by prescription, there 
must be use by the general public under a claim of right 
adverse to the owner of the land of some particular or 
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defined line of travel. The use must be uninterrupted 
and without substantial change for a period of time nec- 
essary to bar an action to recover the land. Where the 
use of an easement has been adverse, notorious, and un- 
interrupted for the statutory period, it will be presumed 
to have been under a claim of right. The owner of 
the servient tenements is charged with knowledge of 
such use and acquiescence in it is implied. Dunnick v. 
Stockgrowers Bank of Marmouth, 191 Neb. 370, 215 
N. W. 2d 93. See, also, Scoville v. Fisher, 181 Neb. 496, 
149 N. W. 2d 339. 

The defendant contends that even though the public 
may have used the road for the requisite period of time 
to establish a prescriptive right, nevertheless, it had 
been abandoned as a public road for more than 10 years 
because the regular users of the road are now reduced 
to the plaintiff and Louden and their families, and ir- 
regularly by persons interested in traveling to and from 
their ranches. The defendant cites no authority, nor 
do we find any, to support the contention that when only 
a few members of the public use a road regularly, the 
road may be deemed abandoned. Neither is there any 
authority to support the proposition that public rights 
acquired by prescription are lost or abandoned because 
of a substantial reduction in the number of members 
of the public who continue to make use of the rights 
previously acquired. 

Some issues have been raised as to the width of the 
right-of-way determined by the trial court, and the ex- 
tent of the prescriptive easement for road purposes. In 
State ex rel. Game, Forestation & Parks Commission v. 
Hull, 168 Neb. 805, 97 N. W. 2d 535, this court said: 
“The extent and nature of an easement is determined 
from the use made of the property during the prescrip- 
tive period. The width of a public highway acquired by 
prescription or dedication must be determined as a 
question of fact by the character and extent of the use 
or the amount dedicated to public use. * * * If the 
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public has acquired the right to a highway by prescrip- 
tion, it is not limited in width to the actual beaten path 
but the right extends to such width as is reasonably nec- 
essary for public travel.” In this case the trial court 
saw and heard the witnesses and the evidence supports 
the trial court’s determination of the width of the road. 


The defendant also contends that the amount of dam- 
ages is excessive to the extent it exceeds $162.37, which 
was the value of the tractor tire destroyed. The evi- 
dence, however, also establishes without contradiction 
an assault on the plaintiff with a shotgun. The judg- 
ment for damages includes $500 for that assault and the 
evidence supports the judgment. 

The defendant’s remaining assignments of error are 
without merit. The judgment of the District Court is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. TERRY M. BraaScu, 
APPELLANT. 
242 N. W. 2d 119 
Filed May 26, 1976. No. 40360. 


Criminal Law: Sentences. A sentence within statutory limits 
will not be disturbed on appeal unless there is an abuse of 
discretion. 


Appeal from the District Court for Adams County: 
Frep R. Irons, Judge. Affirmed. 


Stephen A. Scherr, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before WuireE, C. J., SPENCER, McCown, New- 
TON, CLINTON, and BropKEy, JJ., and Kuns, Retired Dis- 
trict Judge. 
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McCown, J. 

The defendant, Terry M. Braasch, was originally 
charged with first degree murder. As the result of a 
plea bargain, the charge was reduced to second degree 
murder and the defendant pleaded guilty to that charge. 
He was sentenced to life imprisonment. The sole ques- 
tion on this appeal is whether the sentence is excessive. 

The defendant was born February 21, 1948, in Hastings, 
Nebraska, and lived there all his life. He was graduated 
from Hastings High School in 1966. In November of 
1968, he went to work at a machine shop, where he 
worked as a machinist until the time of the murder 
except for a brief period in 1974. During the period of 
his employment at the machine shop there was con- 
siderable friction between the defendant and his shop 
foreman, Loren Bolte. Defendant resented Bolte and 
felt that Bolte was edging him out of his job. For sev- 
eral days prior to March 13, 1975, the defendant had 
thought about killing Bolte and how to do it. On the 
evening of March 13, 1975, the defendant put a 12-gauge 
shotgun and three shells in his pickup. The next morn- 
ing he drove to work, arriving about 7:45 am. He 
put one shell in the shotgun, the other two in his pocket, 
and went into the shop with the gun. Bolte was the 
only person there. Defendant told Bolte he intended 
to shoot him. Bolte started to run and the defendant 
shot him in the upper back. Bolte fell and dragged 
himself a few feet across the floor. The defendant 
ejected the spent shotgun shell, reloaded the shotgun, 
walked closer to Bolte, and shot him in the head. 
Bolte died immediately. The defendant then walked 
to his truck, drove to the police station, and turned 
himself in. 

The defendant was 27 years old, married, and the 
father of an infant son. An examination by a psychia- 
trist found no mental disorder, nor any evidence of 
neurosis or psychosis. The presentence investigation re- 
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port was essentially good. The only prior offenses were 
minor traffic violations. 

The defendant contends that his previous good record 
warranted and required the imposition of less than a life 
sentence. His previous good record, however, cannot 
erase the fact that the crime here was cold, calculated, 
premeditated, violent murder, and the defendant was 
not even remorseful about that murder. The facts 
would justify a conviction for first degree murder and 
the minimum penalty for that crime is life imprison- 
ment. The penalty for second degree murder is im- 
prisonment for not less than 10 years or for life. There 
was no abuse of discretion here. 

A sentence within statutory limits will not be dis- 
turbed on appeal unless there is an abuse of discretion. 
State v. Blankenship, 195 Neb. 329, 237 N. W. 2d 868. 

AFFIRMED. 


JEROME F. SoSSo, APPELLEE, v. Mary M. Sosso, APPELLANT. 
242 N. W. 2d 621 


Filed May 26, 1976. No. 40411. 


1. Divorce: Statutes: Jurisdiction. Jurisdiction of the court in 
matters relating to divorce and alimony is given by the statute, 
and every power exercised by the court with reference thereto 
must look for its source in the statute, or it does not exist. 

2. Parent and Child: Statutes: Jurisdiction. Under the Nebraska 
statutes a termination of parental rights can only be decreed 
by a juvenile court in a proceeding brought for that purpose. 


Appeal from the District Court for Douglas County: 
LAwRENCE C. KReELL, Judge. Reversed and remanded. 


Jean J. Jungers, for appellant. 


William J. Lindsay and Bennett G. Hornstein, for 
appellee. 


Heard before WHITE, C. J., BosLtaucH, McCown, 
NEWTON, CLINTON, and BropkeEy, JJ. 
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NEwTON, J. ; 

This is a divorce action. The court terminated pa- 
rental rights as to two minor children of the parties 
after dissolving their marriage. Mary M. Sosso, mother 
of the children and appellant, challenges the order ter- 
minating parental rights. She asserts that parental 
rights to children cannot be terminated in a divorce 
proceeding; that proper notice of a hearing on termina- 
tion was not given; that the children should have been 
represented by an attorney; and that the evidence does 
not sustain the judgment. We reverse the order termi- 
nating parental rights to the children. 

The primary question is the jurisdiction of the District 
Court to terminate parental rights in a divorce action. 
“Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute, and every power 
exercised by the court with reference thereto must 
look for its source in the statute, or it does not exist.” 
Detter v. Erpelding, 176 Neb. 600, 126 N. W. 2d 827. 
The only authority conferred on the District Court to 
deal with children in a divorce suit is found in section 
42-364, R. S. Supp., 1974. It provides: “When dissolu- 
tion of a marriage or legal separation is decreed, the 
court may include such orders in relation to any minor 
children and their maintenance as shall be justified, in- 
cluding placing the minor children in court custody if 
their welfare so requires. Custody and visitation of 
minor children shall be determined on the basis of their 
best interests. Subsequent changes may be made by the 
court when required after notice and hearing.” A read- 
ing of the entire statute makes it obvious that the 
authority of the court is limited to provisions for children 
which will remain subject to change. No final disposi- 
tion of the children such as an order terminating pa- 
rental rights is contemplated. 


Under the Nebraska statutes a termination of parental 
rights can only be decreed by a juvenile court in a pro- 
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ceeding brought for that purpose. See § 43-209, R. S. 
Supp., 1974. 

In view of the foregoing, it is not necessary to con- 
sider appellant’s other assignments of error. That por- 
tion of the judgment of the District Court purporting 
to terminate parental rights to the children of the parties 
is reversed and the cause is remanded for. further pro- 
ceedings. 

It appears that in some instances District Judges have 
terminated parental rights in divorce cases. With that 
in mind, we wish to make it clear that the rule herein 
laid down, except as to this case, shall be prospective 
in nature and fully effective as of June 1, 1976. 

REVERSED AND REMANDED. 

SPENCER, J., participating on briefs. 

SPENCER, J., dissenting. 

I respectfully dissent herein. I disagree with the 
holding in the majority opinion that under our statute a 
termination of parental rights can only be decreed by a 
Juvenile Court in a proceeding brought for that purpose. 

I feel that section 42-364, R.S. Supp., 1974, is sufficient- 
ly broad to invest the District Court with authority to 
terminate parental rights upon proper notice. The 
statute reads: “When dissolution of a marriage or legal 
separation is decreed, the court may include such orders 
in relation to any minor children and their maintenance 
as shall be justified, * * *.” 

This is stronger language than was included in the 
statute before it was changed in 1972. The language 
then was: ‘“* * * the court may make such further de- 
cree as it shall deem just and proper concerning the 
care, custody, and maintenance of the minor children 
of the parties, and may determine with which of the 
parents the children or any of them shall remain.” This 
language came into our law in 1867 (R. S. 1867, p. 130), 
and remained unchanged until 1972. This was long be- 
fore there was a Juvenile Court Act. Over the years, 
the District Court under this provision has exercised the 
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power to terminate parental rights in divorce cases 
when this was found to be necessary. So far as I have 
been able to determine, this right has never been chal- 
lenged. The challenge in this case was directed to the 
fact that it was done without due notice to the parties, 
raising a constitutional issue. The opinion of the ma- 
jority, however, has, in my judgment erroneously, de- 
cided that the District Court has never had power to 
terminate parental rights, even with notice. 

It is necessary for the District Court to have broad 
powers in the treatment and disposition of all matters 
relating to minor children, to permit the court to carry 
out its duties and functions in the dissolution of mar- 
riages. This has been the attitude of the court histor- 
ically. Under the opinion in this case, we are depriving 
the District Court of the power to terminate parental 
rights and requiring that a new action for that purpose 
be filed in the Juvenile Court. After this case, I am 
afraid that the District Court can no longer fully protect 
the interests of minor children in marriage dissolutions. 
It will be necessary that some further action be taken 
in Juvenile Court. This could result in inaction and the 
introduction of the attitude and policies of another court, 
whereas the District Court would have primary juris- 
diction and responsibility in the matter. 

It should be borne in mind that Juvenile Courts were 
created in the first instance to provide for the special 
treatment of juveniles who were either guilty of miscon- 
duct or in need of supervision and discipline with possible 
institutional treatment. My reading of the Juvenile 
Court statute convinces me that it is still concerned with 
these original objectives, and that it was not intended to 
supplement the action of the divorce courts in marriage 
dissolution cases. 

Wuite, C. J., and BropKEy, J., join in this dissent. 
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STaTE oF NEBRASKA, APPELLEE, V. MELVIN TWEEDY, 
APPELLANT, 
242 N. W. 2d 626 


Filed May 26, 1976. No. 40421. 


1. Criminal Law: Sentences. A sentence imposed within stat- 
utorily prescribed limits will not be disturbed on appeal unless 
there appears to be an abuse of discretion. 

. It is within the discretion of the District Court 

to direct that sentences imposed for separate crimes be served 

consecutively. 


Appeal from the District Court for Saunders County: 
SAMUEL VAN Pett, Judge. Affirmed. 


Willis G. Yoesel, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKEy, JJ. 


SPENCER, J. 

Defendant, Melvin Tweedy, pled guilty to unlawfully 
escaping from legal custody. He was sentenced to a 
term of 1 year in the Nebraska Penal and Correctional 
Complex. This sentence runs consecutively to another 
sentence imposed by the same court on the same date for 
auto theft. 


Defendant urges two assignments of error. (1) The 
excessiveness of the sentence by making it consecutive 
rather than concurrent with another sentence imposed 
on the defendant. (2) The failure to allow defendant 
full credit for time spent in custody previous to sentenc- 
ing. 

On July 12, 1975, defendant escaped from legal custo- 
dy in the Saunders County jail while awaiting the dis- 
position of three felony charges. Defendant, with two 
other individuals, forced a lock on the jail door, fled 
custody, and by means of two stolen automobiles left 
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the state. He was arrested in Alamogordo, New Mexico, 
returned to Wahoo, Nebraska, and charged with feloni- 
ously escaping custody. 

On August 13, 1975, defendant pled guilty to escape 
from legal custody. The proceedings fully complied 
with the ABA Standards Relating to Guilty Pleas, as 
prescribed by State v. Turner (1971), 186 Neb. 424, 183 
N. W. 2d 763. On September 15, 1975, defendant was 
sentenced to a term of 1 year in the Nebraska Penal 
and Correctional Complex. He was given credit for the 
time he spent in custody in the county jail from August 
13, 1975, when he entered his guilty plea, to the date of 
sentencing. 

A sentence imposed within statutorily prescribed lim- 
its will not be disturbed on appeal unless there appears 
to be an abuse of discretion. We have consistently held 
that it is within the discretion of the District Court to 
direct that sentences imposed for separate crimes be 
served consecutively. State v. Gochenour (1975), 193 
Neb. 855, 230 N. W. 2d 90. Defendant was given a 
minimal sentence on the escape charge. To have made 
it concurrent to the sentence on the charge for which 
he was being held at the time of his escape would mean 
defendant would escape punishment for this offense. 
Deterrence is a factor which certainly must receive seri- 
ous consideration in imposing sentence in cases of this 
type. There was no abuse of discretion. 

Defendant’s second assignment, that the court failed to 
allow him full credit for time served while awaiting 
sentencing in the Saunders County jail, is patently frivo- 
lous. He was allowed credit for all time in custody 
after his arraignment on August 13, 1975. He was given 
no credit for any time spent in the county jail previous 
to that time. It is this refusal that defendant challenges. 

Section 83-1,106(1), R. S. Supp., 1974, the statute in 
question, grants a broad discretion to the trial court on 
the credit to be given for jail time. It provides that the 
sentencing judge may consider prior time spent in cus- 
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tody as a result of conduct on which the charge is based. 
Credit was allowed for the time defendant was awaiting 
sentencing pending the preparation of the presentence 
report and the illness of the presiding judge. Defendant 
received a minimum sentence for the offense. There is 
no merit to either of defendant’s assignments. 
The judgment is affirmed. 
AFFIRMED. 


StaTE oF NEBRASKA, APPELLEE, v. MELVIN TWEEDY, 
APPELLANT. 
242 N. W. 2d 627 


Filed May 26, 1976. No. 40422. 


1. Criminal Law: Sentences. In the absence of an abuse of dis- 
cretion, a sentence imposed within statutory limits will not be 
disturbed on appeal. 

The action of the District Court in directing 

that sentences be served consecutively will not be disturbed on 

appeal unless the record shows an abuse of discretion. 


Appeal from the District Court for Saunders County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Willis G. Yoesel, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, Ciinton, and Bropkey, JJ. 


SPENCER, J. 

Defendant, Melvin Tweedy, pled guilty to unlawfully 
stealing an automobile. He was sentenced to a term of 
not less than 2 years nor more than 5 years in the Ne- 
braska Penal and Correctional Complex. This sentence 
runs consecutively to a 1-year sentence imposed by the 
same court on the same date for escape from custody. 
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Defendant alleges the sentence is unduly excessive; 
should have been concurrent with the other sentence; 
and he should have been allowed full credit for the time 
served in the Saunders County jail while awaiting sen- 
tencing. We affirm. 

Defendant feloniously stole a Dodge pickup on June 
18, 1975. He was arrested and charged with the theft 
on July 9, 1975. Along with two other individuals he 
forced a lock on the jail door, fled custody, and by 
means of two other stolen automobiles left the state. 
He was arrested in Alamogordo, New Mexico, and re- 
turned to Wahoo, Nebraska. 

On August 13, 1975, defendant entered a plea of guilty 
to feloniously stealing an automobile, the charge on 
which he was confined when he escaped custody. The 
arraignment proceedings fully complied with the ABA 
Standards Relating to Guilty Pleas as prescribed by 
State v. Turner (1971), 186 Neb. 424, 183 N. W. 2d 763. 
Defendant was sentenced on September 15, 1975, on this 
offense and on one for escape from custody. 

Defendant urges the sentence is unduly excessive. In 
the absence of an abuse of discretion, a sentence im- 
posed within statutory limits will not be disturbed on 
appeal. State v. Wade (1975), 193 Neb. 365, 227 N. W. 
2d 400. The penalty provided by section 28-522, R. R. S. 
1943, for stealing an automobile, is not less than 1 nor 
more than 10 years. Defendant was originally charged 
with two counts of auto theft, but as a result of a plea 
bargain one of the counts was dropped, along with a 
felony check charge. Defendant has had several past 
contacts with the authorities, including one for auto 
theft. The presentence report indicates defendant stole 
at least two cars to effect his escape from Nebraska 
when he broke from jail on this charge. On defendant’s 
record, he received a minimum sentence herein. 

Defendant argues the trial court erred in directing his 
sentence be served consecutively to the one imposed for 
breaking custody. There is no merit to this claim. In 
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State v. Rodman (1974), 192 Neb. 403, 222 N. W. 2d 109, 
we stated: “It was within the discretion of the District 
Court to direct that sentences be served consecutively.” 
The action of the District Court in directing that sen- 
tences be served consecutively will not be disturbed on 
appeal unless the record shows an abuse of discretion. 
State v. Nokes (1975), 192 Neb. 844, 224 N. W. 2d 776. 
The action of the trial judge in directing the sentences 
be served consecutively was not an abuse of discretion. 

Defendant further argues the court failed to allow 
him full credit for the time served while awaiting sen- 
tence in the county jail. There is no merit to this 
contention. Credit for time spent in custody is obtained 
in accordance with the provisions of section 83-1,106(1), 
R. S. Supp., 1974: “Credit against the maximum term 
and any minimum terms may be given to an offender 
for time spent in custody as a result of the criminal 
charge for which a prison sentence is imposed or as a 
result of the conduct on which such a charge is based. 
This shall specifically include, but shall not be limited to, 
time spent in custody prior to trial, during trial, pending 
sentence, pending the resolution of an appeal, and prior 
to delivery of the offender to the custody of the Division 
of Corrections.” (Italics supplied.) 

It is evident this statute gives the sentencing judge 
wide discretion in determining the extent to which 
such credit will be given in a particular case. The rec- 
ord in the escape from custody charge against the de- 
fendant shows that the trial judge gave the defendant 
credit for all time spent in custody subsequent to the 
entry of his plea therein. No abuse of discretion is 
shown in the record. The sentence was in all respects 
proper and the judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ALBERT TWEEDY, 


APPELLANT. 
242 N. W. 2d 629 


Filed May 26, 1976. No. 40423. 


1. Criminal Law: Sentences. A sentence imposed within stat- 
utorily prescribed limits will not be disturbed on appeal unless 
there appears to be an abuse of discretion. 

: The action of the District Court in directing 

that sentences be served consecutively will not be disturbed on 

appeal unless the record shows an abuse of discretion. 


Appeal from the District-Court for Saunders County: 
SAMUEL VaN PELT, Judge. Affirmed. 


Willis G. Yoesel, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BRODKEY, JJ. 


SPENCER, J. 

Defendant, Albert Tweedy, pled guilty to unlawfully 
escaping from legal custody. He was sentenced to a 
term of 1 year in the Nebraska Penal and Correctional 
Complex. This sentence runs consecutively to another 
sentence imposed by the same court on the same day for 
auto theft. 

The issues raised by the defendant are: (1) Excessive- 
ness of the sentence by making it consecutive rather 
than concurrent; and (2) failure to allow him full credit 
for time spent in custody previous to sentencing. We 
affirm. 

This is a companion case to State v. Melvin Tweedy 
(40421), ante p. 246, 242 N. W. 2d 626. Defendant is 
a cousin of Melvin Tweedy. Both Melvin and defendant 
were being held in the Saunders County jail for auto 
theft when they escaped from custody. Defendant was 
arrested in New Mexico, returned to Wahoo, Nebraska, 
and charged with feloniously escaping custody. 
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On August 13, 1975, defendant pled guilty to escape 
from legal custody. Defendant, who was 16 years of age, 
was represented by counsel. His parents and guardian 
had been notified of the charges against him. The pro- 
ceedings fully complied with the ABA Standards Re- 
lating to Guilty Pleas, as prescribed by State v. Turner 
(1971), 186 Neb. 424, 183 N. W. 2d 763. On September 
15, 1975, defendant was sentenced to a term of 1 year 
in the Nebraska Penal and Correctional Complex. He 
was given credit for the time he spent in custody in the 
county jail from August 13, 1975, when he entered his 
guilty plea, to the date of sentencing. 

A sentence imposed within statutorily prescribed lim- 
its will not be disturbed on appeal unless there appears 
to be an abuse of discretion. On the record the sen- 
tence herein would be considered a minimal one. It is 
within the discretion of the District Court to direct that 
sentences be served consecutively. State v. Rodman 
(1974), 192 Neb. 403, 222 N. W. 2d 109. Our law is well 
settled. The action of the District Court in directing 
that sentences be served consecutively will not be dis- 
turbed on appeal unless the record shows an abuse of 
discretion. To have made defendant’s sentence concur- 
rent to the one imposed for auto theft would have per- 
mitted defendant to avoid punishment on this charge. 
As we said in State v. Melvin Tweedy (40421), ante p. 
246, 242 N. W. 2d 626: “Deterrence is a factor 
which certainly must receive serious consideration in 
imposing sentences in cases of this type.” There was no 
abuse of discretion in imposing a consecutive sentence. 

Defendant’s second assignment is patently frivolous. 
He was allowed credit for all time in custody after his 
arraignment on August 13, 1975. He was given no credit 
for the period from July 9 to July 12 when he escaped 
custody, or for the period after he was returned from 
Alamogordo, New Mexico, to August 13. Section 83- 
1,106(1), R. S. Supp., 1974, which is set out in State v. 
Melvin Tweedy (40422), ante p. 248, 242 N. W. 2d 627, 
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grants a broad discretion to the trial court on the 
credit to be given for prior time spent in custody as a 
result of conduct on which the charge is based. There 
was no abuse of discretion on the part of the trial judge 
in refusing to consider time spent in custody previous 
to the entry of the guilty plea. 
The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. ALBERT TWEEDY, 
APPELLANT. 
242 N. W. 2d 631 


Filed May 26, 1976. No. 40424. 


Criminal Law: Sentences. In the absence of an abuse of dis- 
cretion, a sentence imposed within statutory limits will not be 
disturbed on appeal. 


Appeal from the District Court for Saunders County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Willis G. Yoesel, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WmiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTon, and Bropkey, JJ. 


SPENCER, J. 

Defendant, Albert Tweedy, pled guilty to unlawfully 
stealing an automobile. He was sentenced’ to a term of 
not less than 2 nor more than 5 years in the Nebraska 
Penal and Correctional Complex. This sentence runs 
consecutively to a l-year sentence imposed by the same 
court on the same day for escape from custody. Three 
issues were argued in this appeal. (1) The sentence is 
unduly excessive. (2) It runs consecutively rather than 
concurrently with another sentence imposed the same 
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day. (3) It fails to allow the defendant full credit for 
time spent in custody previous to sentencing. We af- 
firm. 

Defendant was involved in the theft of two cars on 
June 18, 1975. He was arrested and charged on July 
9, 1975. On July 12, 1975, with two other individuals 
he forced a lock on the jail door, fled custody, and by 
means of two other stolen automobiles left the state. 
He was arrested in Alamogordo, New Mexico, and re- 
turned to Wahoo, Nebraska. 

On August 13, 1975, defendant entered a plea of 
guilty to feloniously stealing an automobile, one of the 
charges on which he was confined when he escaped 
custody. Defendant, who was only 16 years of age, was 
represented by counsel. His parents and guardian had 
been notified of the charges against him. The arraign- 
ment procedure fully complied with the ABA Standards 
Relating to Guilty Pleas as prescribed by State v. Turner 
(1971), 186 Neb. 424, 183 N. W. 2d 763. Defendant was 
sentenced on this offense and on one for escaping from 
custody on September 15, 1975. 

This case is a companion one to State v. Melvin 
Tweedy (40422), ante p. 248, 242 N. W. 2d 627. What 
we said there is controlling herein. 

We do not agree with the defendant that the sentence 
is unduly excessive. In the absence of an abuse of dis- 
cretion, a sentence imposed within statutory limits will 
not be disturbed on appeal. State v. Wade (1975), 193 
Neb. 365, 227 N. W. 2d 400. The penalty provided by 
section 28-522, R. R. S. 1943, for stealing an automobile 
is not less than 1 nor more than 10 years. 

Defendant was originally charged with two counts 
of auto theft, but as a result of a plea bargain one other 
charge was dropped. While defendant has no previous 
felony convictions, he had been confined in the Boys’ 
Training School at Kearney. His offenses among other 
things included a check charge, joyriding, and escape. 
In addition to another count for auto theft, which was 
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dropped as a result of a plea bargain herein, the defend- 
ant was involved in the theft of two other automobiles 
to effect his escape. On defendant’s record the sen- 
tence herein could not possibly be said to be excessive. 

Defendant argues the trial court erred in directing 
his sentence be served consecutively to the one imposed 
for breaking custody. There is no merit in that claim. 
What we said in the escape from custody case, State v. 
Albert Tweedy (40423), ante p. 251, 242 N. W. 2d 629, 
is applicable herein. 

Defendant’s third assignment is the failure of the court 
to allow him full credit for the time served while await- 
ing sentence in the county jail. This situation has also 
been fully set out in the other case and needs no further 
comment here. 

We find no merit in any of the defendant’s assign- 
ments. The sentence was in all respects proper and the 
judgment is affirmed. 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, Vv. DAVID WENZEL, 
APPELLANT. 
242 N. W. 2d 120 


Filed May 26, 1976. No. 40427. 


1. Criminal Law: Informants: Discovery. No fixed rule with 
respect to the disclosure of the name of an informant is 
justifiable. The problem is one that calls for balancing all 
public interest in protecting the flow of information against 
the individual’s right to prepare his defense. 

2. Criminal Law: Informants: Discovery: Trial. Whether a proper 
balance renders nondisclosure erroneous must depend on the 
particular circumstances of each case, taking into consideration 
the crime charged, the possible defenses, the public significance 
of the informer’s testimony, and other relevant factors. 

Ordinarily, if the informer’s 

identity is either known by the defendant or else disclosed 
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through the testimony of other witnesses, no prejudice results 
from nondisclosure. 

: This State is committed to 
the dogma that in balancing the interests of the State against 
that of the accused, the burden of proof is on the defendant 
to show need for the disclosure. 


Disclosure of the identity of 
an informer is a matter of judicial discretion. 


Appeal from the District Court for Douglas County: 
RupDoLPH TESAR, Judge. Affirmed. 


Bruce G. Mason of Ross & O’Connor, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before WuitTr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, CLINTON, and BropKEy, JJ. 


SPENCER, J. 

Defendant, David Wenzel, was convicted of the sale 
of controlled substances on each of three counts. He 
was sentenced to a term of 1 to 2 years in the Nebraska 
Penal and Correctional Complex on each count, the 
sentences to run concurrently. The only issue involved 
in this appeal is: Was it reversible error for the trial 
court to refuse to require an undercover officer to dis- 
close the name of an informant upon request by the de- 
fendant at trial. We affirm. 

A female undercover officer of the Omaha vice and 
narcotic division went to the Heet Lounge in Omaha 
with an informant who introduced her to the defendant 
whom she had never met. After the introduction she 
engaged defendant in conversation, inquiring of him if 
he had coke (cocaine) and some P.C.P. (phencylidine). 
At the time of this conversation the informant was a 
few feet away. It was the officer’s testimony that the 
informant could not hear the conversation because the 
music was so loud. 


The officer testified defendant said he could supply 
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the drug and asked if she had $80. She said “Yes.” 
The defendant then told her that he owed someone the 
money and that she should give it to another person 
. who was working at the Heet Lounge. This person was 
pointed out to her. The officer walked over to him and 
asked if he knew the defendant and if she was to give 
him some money. He said “Yes.” She gave him the 
money. 

After she gave this third person the money, she was 
directed by the defendant to a hallway off the main 
dancing room of the lounge. She went to the hallway 
and proceeded up the staircase where she turned around 
and saw the defendant toss an empty cigarette package 
on the ledge. The defendant pointed to it and she nod- 
ded. The package contained two small packets of a 
white powder which she picked up, left the lounge, and 
turned the packet over to the property room of the 
Omaha police department. 

The police officer testified that her next contact with 
the defendant was approximately 1 to 2 weeks later. 
At this conversation, defendant told her that he could 
get her some more cocaine. She made contact with 
him on one or two other occasions. On one of these 
occasions, she was told to meet defendant at the Heet 
Lounge on February 1, 1975. 

On February 1, 1975, when she saw the defendant 
enter the Heet Lounge, she followed him into a room 
where the employees punch in and out for work. After 
defendant punched in, she asked him if he had the co- 
caine. He said “Yes,” and took out of a pocket an 
empty cigarette package containing cocaine, which he 
gave to her and she gave him the $80. 

The informant did not see the drug transaction. He 
did walk out with her when she left the lounge after 
the first purchase but did not accompany her to the 
station. On the second occasion, she was entirely alone. 

When the undercover officer was asked the name of 
her informant, she refused to give it. Defendant’s coun- 
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sel then asked her if it was not Caradori, who was in 
the Iowa Penitentiary, and she refused to answer. 

Two other undercover officers were working the lounge 
at the time of the first transaction and were providing 
cover for her. One of them on rebuttal testified he saw 
her in conversation with the defendant. On being asked 
the name of the party she was with on that occasion, 
he gave the name “Scott Caradori.” 

Defendant, citing Roviaro v. United States (1957), 
303 U. S. 53, 77 S. Ct. 623, 1 L. Ed. 2d 639, argues that 
the District Court committed reversible error in not 
requiring the witness to disclose the identity of the in- 
formant. Defendant argues the informant was present 
at the occurrence of the alleged crime and might be a 
material witness as to whether the accused knowingly 
delivered the controlled substances. 

The record does not establish what defendant attempts 
to read into it. The record is undisputed the informant 
introduced the undercover officer to the defendant. 
The record is also undisputed the informant was not 
present when the drugs were delivered to the under- 
cover agent. The record is also clear the only participa- 
tion of the informant was the introduction of the under- 
cover agent as “Sandy.” He was a few feet from her at 
the time she visited with defendant. The record is also 
undisputed the place was noisy on that occasion, and to 
be able to hear one needed to have his ear very close to 
the person talking. On the second occasion, the inform- 
ant was not with the undercover agent. 

In Roviaro, the Supreme Court of the United States 
said: ‘We believe that no fixed rule with respect to 
disclosure is justifiable. The problem is one that calls 
for balancing the public interest in protecting the flow 
of information against the individual’s right to prepare 
his defense. Whether a proper balance renders non- 
disclosure erroneous must depend on the particular cir- 
cumstances of each case, taking into consideration the 
crime charged, the possible defenses, the possible signifi- 
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cance of the informer’s testimony, and other relevant 
factors.” 

We agree, where a witness is an active participant 
or sees the delivery of the drugs, disclosure may be ma- 
terial to the defense. Here, however, neither of those 
elements were present. 

The situation we have is analogous to the one in 
United States v. Russ, 362 F. 2d 843 (2d Cir., 1966). It 
was a narcotics prosecution. The informer merely in- 
troduced the government agent to the defendant. The 
informer did not participate in the sale or witness its 
consummation. There, Judge Kaufman, writing for the 
Court of Appeals, affirmed the trial court’s refusal to 
require the government to identify the informer. 

While the undercover officer refused to disclose the 
name of her informant, and the court did not require 
her to do so, the defendant was aware of the name and 
the whereabouts of the informant. On cross-examina- 
tion, the undercover agent was asked if the informant’s 
name was Caradori, who is in the Iowa Penitentiary 
now. Subsequently, one of the State’s witnesses was 
asked who was with the undercover agent on the first 
occasion and he replied, ‘Scott Caradori.” 

From the cross-examination, it is evident the defendant 
well knew the name of the informant. Consequently, 
even if the informant’s identity was material to the de- 
fense, the refusal to make the disclosure would not be 
prejudicial. In United States v. Barnes, 486 F. 2d 776, 
(8th Cir., 1973), Judge Lay, writing for the court, said: 
“In some instances no prejudice results if the inform- 
ant’s identity was either known by the defendant or else 
disclosed through the testimony of other witnesses. See, 
e.g., Churder v. United States, 387 F. 2d 825 (8th Cir. 
1968); Smith v. United States, 273 F. 2d 462 (10th Cir. 
1959), cert. denied, 363 U. S. 846, 80S. Ct. 1619, 4 L. Ed. 
2d 1729 (1960); * * *.” 

Defendant now contends the informer’s identity was 
necessary to his defense but he made no such showing 
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in the record. The rule is well established that a de- 
fendant who requests disclosure must make a sufficient 
showing that disclosure is required. Our position is well 
expressed in United States v. Alvarez, 472 F. 2d 111 
(9th Cir., 1973): “At the outset, we must recognize 
that no hard and fast rule can be patterned with refer- 
ence to disclosure of the name of an informer. The 
trial judge must balance the public interest in protect- 
ing the flow of information against the individual’s right 
to prepare his defense. The answer depends upon the 
particular facts in each case, taking into consideration 
the crime charged, the possible defenses, the possible 
significance of the informer’s testimony, and other rele- 
vant factors. Roviaro v. United States, 353 U. S. 53, 62, 
77 S. Ct. 623, 1 L. Ed. 2d 639 (1957). In applying this 
rule to our facts, we emphasize that this circuit is firmly 
committed to the dogma that in balancing the interest 
of the government against that of the accused, the bur- 
den of proof is on the defendant to show need for the 
disclosure.” 

We reiterate, all the informant did in the present 
case was to introduce the undercover agent to the de- 
fendant. It is undisputed he was not present at the 
consummation of the transaction. The disclosure of the 
name of the informant was within the discretion of the 
trial judge. What was said in United States v. Waters, 
461 F. 2d 248 (10th Cir., 1972), is pertinent herein: “Ap- 
pellant Robins additionally contends the informer’s 
identity was necessary to his defense in seeking evidence 
relating to the veracity of the coparticipant who testi- 
fied against him. Speculation as to possible assistance 
in the defense of a case which would be afforded by 
disclosure of the informer’s identity is not a sufficient 
basis for requiring that disclosure. Disclosure of the 
identity of an informer is a matter of judicial discretion. 
We cannot conclude the trial court’s decision was an 
abuse of that discretion requiring reversal.” 

It is undisputed the informant was in no way in- 
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volved in the second drug transaction. Defendant’s 
sole defense rested upon his denial that the transaction 
took place. The defendant was convicted on the charge 
of unlawful delivery of controlled substance in each of 
three counts. He was given a minimal sentence of not 
less than 1 nor more than 2 years, and the three sen- 
tences run concurrently. 

On the record, we cannot conclude the trial court’s 
decision was an abuse of discretion. We affirm the 
judgment. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JONATHAN FEAGIN, 
APPELLANT. 
242 N. W. 2d 124 


Filed May 26, 1976. No. 40474. 


Criminal Law: Guilty Plea: Waiver. A plea of guilty waives 
all defenses to the charge whether procedural, statutory, or 
constitutional. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Clyde A. Christian of Shrout, Christian, Krieger, 
Nestle & Palagi, for appellant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CiinTon, and BRopKEy, JJ. 


BOosLAuGH, J. 

The defendant was charged with third offense driving 
while under the influence of alcoholic liquor. Upon a 
plea of guilty he was sentenced to imprisonment for 1 
year. He has appealed and contends the trial court 
erred in considering the prior convictions alleged in the 
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information and in considering an arrest that occurred 
several weeks before sentencing. 

The information alleged the offense was committed 
on November 11, 1974, and that the defendant had been 
convicted of the same offense on September 13, 1968, 
and June 4, 1971. The plea of guilty eliminated the 
necessity of proof of the prior convictions or that the 
defendant had been represented by counsel or had 
knowingly and intelligently waived his right to counsel 
at the time of those convictions. 

A plea of guilty waives all defenses to the charge 
whether procedural, statutory, or constitutional. State 
v. Nokes, 192 Neb. 844, 224 N. W. 2d 776. 

The defendant’s guilty plea was accepted on May 2, 
1975. All constitutional requirements pertaining to the 
arraignment were complied with and the defendant does 
not contend otherwise. Following the arraignment the 
case was continued for a presentence investigation. 

The defendant appeared in court for sentencing on 
June 10, 1975. At the request of the defendant the case 
was again continued so that the defendant could assist 
in establishing a boxing program at one of the recrea- 
tion centers. 

On August 12, 1975, the defendant again appeared in 
court for sentencing. He was at that time a patient in 
the chemical dependency unit at the Lincoln General 
Hospital. The case was again continued so that the de- 
fendant could complete the course of treatment. 

The defendant again appeared for sentencing on Sep- 
tember 30, 1975. At this hearing there was some dis- 
cussion concerning an arrest for drunkenness that had 
occurred within the last week or two. The defendant 
denied that he had been drinking at the time of the 
arrest and stated that he was assaulted by 3 men after 
he had taken a tranquilizer pill. The trial court con- 
tinued the hearing for the purpose of ascertaining the 
facts concerning the arrest. 

Sentence was imposed on October 7, 1975. The trial 
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court stated that he had obtained an additional report 
from the probation officer and had obtained the police 
reports concerning the arrest. The defendant again 
denied that he had been drinking at the time of the 
arrest but produced no other evidence concerning it. 
The trial court stated that the police officer had said 
that the defendant admitted he had been drinking. The 
defendant was then sentenced to imprisonment for 1 
year. 

There is nothing in the record to support the defend- 
ant’s contention that the trial court should not have 
considered the circumstances of the arrest that occurred 
prior to the September 30, 1975, hearing. It had some 
bearing on whether the defendant should be considered 
for probation. 

The presentence report is not before us, but the rec- 
ord contains references to the defendant’s lengthy ar- 
rest record. The sentence which was imposed is the 
minimum prescribed for the offense. § 39-669.07, 
R. R. S. 1943. The record as a whole shows no abuse of 
discretion by the trial court. The judgment of the 
District Court is affirmed. 

AFFIRMED. 


FARMLAND SERVICE Coop., INC., A COOPERATIVE CORPORA- 
TION, APPELLANT, V. ROBERT JACK ET AL., APPELLEES. 
242 N. W. 2d 624 


Filed May 26, 1976. No. 40572. 


1. Accord and Satisfaction: Words and Phrases. An accord and 
satisfaction is an agreement to discharge an existing indebted- 
ness by the rendering of some performance different from that 
which was claimed due. The acceptance by the claimant of 
the substituted performance in full satisfaction of the claim 
discharges the indebtedness. 

An executed compromise settlement of a good 

faith controversy is an accord and satisfaction. 
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Appeal from the District Court for Frontier County: 
Jack H. HEenpRix, Judge. Affirmed. 


Crosby, Guenzel, Davis, Kessner & Kuester, for appel- 
lant. 


Stewart & Stewart, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BRODKEY, JJ. 


BoSLAuGH, J. 

This is an action for damages for breach of contracts 
to sell corn. The plaintiff is a cooperative company 
which is engaged in the marketing of grain and operates 
an elevator at Gothenburg, Nebraska. The defendants 
operate farms in Frontier County, Nebraska. 

On May 1, 1973, the defendants agreed to sell 40,000 
bushels of No. 2 grade yellow corn to the plaintiff at 
$1.45 per bushel for delivery between May 1, 1973, and 
August 31, 1973. On May 2, 1973, the defendants agreed 
to sell an additional 40,000 bushels of No. 2 grade yellow 
corn to the plaintiff on the same terms. 

During May and June of 1973, the defendants de- 
livered approximately 17,000 bushels of corn to the plain- 
tiff. Late in June the defendants notified the plaintiff 
they would not deliver any more corn under their con- 
tracts. The defendants stated they had received bad 
advice from the plaintiff's elevator manager and the 
contract price was too cheap. The contracts had been 
made orally and there was no memorandum of any 
kind signed by the defendants. 

On June 26, 1973, there was a meeting at the office 
of the plaintiff’s attorney. The elevator manager and 
the defendants were present together with the plaintiff's 
attorney and the defendants’ attorney. The defendants 
offered to deliver the balance of the corn due under 
the first contract if the plaintiff would agree to a can- 
cellation of the second contract. The plaintiff’s attorney 
requested time to research the legal questions involved. 
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On June 28, 1973, the elevator manager wrote a letter 
to the defendants, on the letterhead of the plaintiff's 
attorney, stating as follows: “The Gothenburg Co-Op 
elevator will haul 23,000 bushels of your corn for $1.45 
a bushel less freight charges from June 29th through 
the month of July.” At the bottom of the letter there 
was a blank line for the signature of the defendants to 
acknowledge they had received the letter. Willard Jack 
acknowledged receipt of the letter and returned a signed 
copy to the plaintiff. 

The defendants delivered an additional 23,000 bushels 
of corn to the plaintiff in July. On October 9, 1973, 
the general manager of the plaintiff wrote to the de- 
fendants and demanded performance of the second con- 
tract. The defendants refused to perform the second 
contract. 

The trial court found there had been an accord and 
satisfaction between the parties and sustained the de- 
fendants’ motion for a summary judgment. The plain- 
tiff has appealed. 

An accord and satisfaction is an agreement to dis- 
charge an existing indebtedness by the rendering of 
some performance different from that which was claimed 
due. The acceptance by the claimant of the substituted 
performance in full satisfaction of the claim discharges 
the indebtedness. United States v. Aetna Cas. & Sur. 
Co., 480 F. 2d 1095. An executed compromise settle- 
ment of a good faith controversy is an accord and satis- 
faction. Olson v. Farnsworth, 97 Neb. 407, 150 N. W. 260. 

The evidence before the trial court in this case showed 
that the defendants had agreed to sell 80,000 bushels of 
corn to the plaintiff but a dispute arose after 17,000 
bushels had been delivered. At the conference on June 
26, 1973, the defendants offered to deliver an additional 
23,000 bushels to the plaintiff in full satisfaction of both 
contracts. The elevator manager claimed that he did 
not accept the offer on that date, but it is undisputed 
that the letter stating the plaintiff would haul 23,000 
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bushels of the defendants’ corn at the contract price 
from June 29 through the month of July and signed by 
the elevator manager was sent to the defendants several 
days later. This letter was an acceptance of the de- 
fendants’ offer made on June 26, 1973. The offer and 
acceptance followed by performance of the agreement 
constituted an accord and satisfaction. 

The plaintiff suggests there was no consideration for 
the agreement. The settlement of the dispute between 
the parties was a sufficient consideration for the agree- 
ment. Furthermore, a modification of a sales contract 
may be made without consideration under the Uniform 
Commercial Code. § 2-209, U.C.C. 

The record in this case shows there was no genuine 
issue as to any material fact and the defendants were 
entitled to judgment as a matter of law. The defend- 
ant’s motion for summary judgment was properly sus- 
tained. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


SEWARD County BoarD oF COMMISSIONERS ET AL., 
APPELLANTS, Vv. CITY OF SEWARD, NEBRASKA, A MU- 
NICIPAL CORPORATION ET AL., APPELLEES. 

242 N. W. 2d 849 


Filed June 2, 1976. No. 40292. 


1. Airports and Landing Fields: Eminent Domain: Zoning. The 
propriety of a taking of property by eminent domain is not 
defeated by the fact that the purpose for which the property 
is taken is a use prohibited by the zoning regulations. Zoning 
permitting a contemplated use is not a condition precedent to 
a taking. 

2. Airports and Landing Fields: Municipal Corporations: Zoning. 
Section 18-1716, R. R. S. 1948, was designed to eliminate over- 
lapping in municipal extraterritorial zoning. 

3. Airports and Landing Fields: Eminent Domain: Zoning. The 
power of eminent domain is inherently superior to the exercise 
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of the zoning power, and the grant of eminent domain power 
to a governmental unit renders the unit immune from zoning 
regulation. 

4, Airports and Landing Fields: Municipal Corporations: Zoning. 
Although the governmental proprietary distinction may be a 
useful device for limiting governmental tort immunity, it is 
not appropriate for the resolution of zoning conflicts. 

5. Airports and Landing Fields: Property: Eminent Domain. Un- 
der sections 25-2501 to 25-2506, R. S. Supp., 1974, the uniform 
procedure for acquiring private property for public use act, 
the hearing is not a hearing to justify the taking itself, but 
is in the nature of a “town meeting” to explain the taking 
and to inform landowners of their procedural rights. 


Appeal from the District Court for Seward County: 
Howarp V. Kanourr, Judge. Affirmed. 


Curtis Evans, and Bryce Bartu of Blevens, Bartu, 
Blevens & Jacobs, for appellants. 


Thomas E. Johnson of Baird, Holm, McEachen, Peder- 
sen, Hamann & Haggart, for appellees. 


Heard before Wuitr, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTon, and BRoDKEY, JJ. 


Bropkey, J. 

This is a consolidated appeal from a decree entered by 
the District Court for Seward County, Nebraska, on 
July 2, 1975, dismissing the petitions in three separate 
actions previously consolidated for trial. We affirm. 

The historical background of this litigation is as fol- 
lows. The City of Seward has, for many years, en- 
deavored to establish a municipal airport. Prior efforts 
have apparently been unsuccessful. See Bruns v. City 
of Seward, 186 Neb. 658, 185 N. W. 2d 853 (1971). The 
City of Seward, however, has persevered in its efforts 
to obtain an airport. In furtherance of that purpose, on 
September 27, 1974, it instituted eminent domain pro- 
ceedings in the county court of Seward County, Nebraska, 
in an action entitled City of Seward, Nebraska, for and 
on behalf of the Seward Airport Authority, condemners, 
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v. Edward W. Brinkmeyer, Jr., and Lucille Brinkmeyer, 
husband and wife; Norman Luebbe and Naomi Luebbe, 
husband and wife, et al., condemnees. The condemnees 
were all owners of real estate, or interests therein, com- 
prising the site of the proposed airport. Under the 
statutes of this state, municipalities, including cities, and 
airport authorities created by such cities, are authorized 
to acquire property for the purpose of establishing, con- 
structing, and enlarging airports; and, for that purpose 
are granted powers of condemnation. See, §§ 3-201 to 
3-204, 3-503, and 3-504, R. R. S. 1943. See, also, § 3-504, 
R. S. Supp., 1975. 

In the condemnation proceeding the appraisers ap- 
pointed by the county court took their oath of office; 
inspected the respective properties involved; heard the 
interested parties on the question of valuation and dam- 
ages; and, on May 12, 1975, filed their returns as to the 
value of the property of each of the condemnees, in- 
cluding the Brinkmeyers and the Luebbes, who on May 
14, 1975, filed notice of appeal to the District Court for 
Seward County. 

The record discloses, however, that in October 1974, 
shortly after the commencement of the condemnation 
proceedings in county court on September 27, 1974, but 
prior to the award of the appraisers, the Seward County 
Board of Commissioners, under the authority contained 
in section 23-114.05, R. R. S. 1943, filed an action in 
equity in the District Court for Seward County for the 
purpose of compelling enforcement of its county zoning 
regulations. It claimed these zoning regulations would 
be violated by the use of the property in question for 
airport purposes, and prayed that the City of Seward 
and the Seward Airport Authority be restrained and en- 
joined from proceeding in any manner with regard to 
the proposed airport project. At the same time, the 
Brinkmeyers and the Luebbes filed separate actions in 
the District Court praying for the same relief. These 
are the three actions to which we previously referred 
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as being consolidated for trial on Jaunary 6, 1975. The 
temporary restraining orders, entered on October 31, 
1974, against the defendants-appellees, were dissolved on 
April 7, 1975. The defendants-appellees thereafter filed 
their respective answers, and the consolidated cases were 
tried on the merits on April 21, 1975. The court entered 
its decree on July 2, 1975, finding in favor of the de- 
fendants and dismissing all the petitions. The Seward 
County Board of Commissioners, the Brinkmeyers, and 
the Luebbes then perfected their consolidated appeal to 
this court. 

It is conceded that the tract of land involved in this 
action lies outside the zoning jurisdiction of the City of 
Seward. On September 4, 1973, the Seward County 
Board of Commissioners, upon recommendation of the 
Seward County planning commission, adopted by 
resolution county zoning regulations, which incor- 
porated a comprehensive development plan and a 
zoning map for Seward County. Prior to the adoption 
of the county zoning regulations, Norman Luebbe ap- 
peared before the Seward County planning commission, 
and requested and received commercial and residential 
zoning use designations for the Luebbe property. The 
Brinkmeyers also requested and received residential zon- 
ing use designation for 20 acres of their property. At 
the time of the commencement of the eminent domain 
proceedings in the county court, an airport was a per- 
mitted conditional use in an agricultural area, but was 
not a permitted conditional use in a residential area. 
During the pendency of the proceedings, the county zon- 
ing ordinance was amended on April 15, 1975, by re- 
pealing the section that permitted airports as a con- 
ditional use in an agricultural area, and substituting the 
provision that an airport was a principal use permitted 
in the C-1 commercial district. No request was made by 
the defendants-appellees for a modification of the pro- 
visions of the ordinance. There is no question that under 
the terms of the county zoning ordinance, as it presently 
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exists, the construction of the airport on the land in 
question would not be permitted. 

Appellants in their brief list seven assignments of error 
which they claim require reversal of the District Court’s 
judgment. Only three of these require discussion. They 
contend that the court erred: (1) In finding that the 
City of Seward and the Seward Airport Authority were 
not subject to the Seward County zoning regulations; 
(2) in finding that zoning was not a condition precedent 
to the exercise of eminent domain; and (3) in finding 
that the City of Seward and the Seward Airport Author- 
ity had complied with sections 25-2501 to 25-2506, R. S. 
Supp., 1974. Appellants concede in their brief and oral 
argument that the basic question to be determined is 
whether the City of Seward and the Seward Airport 
Authority in exercising their statutory powers to estab- 
lish an airport in an area outside the city’s corporate 
limits are subject to the zoning regulations of the county. 
While we shall discuss that issue in this opinion, we 
first wish to comment on appellants’ claim that the find- 
ing of the District Court that zoning is not a condition 
precedent to the exercise of the power of eminent domain 
was erroneous. Appellants contend that the Seward Air- 
port Authority may not take any land except that which 
has been zoned to permit an airport, and it has to be so 
zoned before it may be taken. 

The general rule is that the propriety of a taking of 
property by eminent domain is not defeated by the fact 
that the purpose for which the property is taken is a 
use prohibited by the zoning regulations. 101 C. J. S., 
Zoning, § 137, p. 896. In West v. Housing Authority of 
City of Atlanta, 211 Ga. 133, 84 S. E. 2d 30 (1954), the 
court held that despite a statutory provision that the 
Atlanta Housing Authority was amenable to zoning 
ordinances, the authority’s compliance with ordinances 
and regulations was not a condition precedent to its 
condemning private property. In Sellors v. Town of 
Concord, 329 Mass. 259, 107 N. E. 2d 784 (1952), the 
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court was faced with a similar problem, and in its opin- 
ion stated: “That a possibility exists that the land may 
not be devoted to the proposed uses cannot be denied. 
But in the absence of evidence that the town cannot 
reasonably expect to achieve its public purposes, we can- 
not deny its right to take land by eminent domain. Ob- 
viously in the carrying out of the projects contemplated 
by the town many steps must be taken, and they cannot 
all be taken at once. The town would hardly be in a 
position to ask the board of appeals for permission to 
use the land for municipal purposes before it had acquired 
the land. It would have to appropriate funds for the 
construction of the proposed buildings. And, conceivably, 
it might have to borrow money and issue bonds for this 
purpose. Very likely the services of an architect would 
be required and authority to employ him would be nec- 
essary. Perhaps building permits would also be re- 
quired. It is possible, therefore, that the proposed build- 
ings might never be built because of the failure of the 
town to obtain or grant authority with respect to one or 
more of these matters. But it would be unreasonable 
to hold that the town could not exercise the power of 
eminent domain until all steps necessary to the carrying 
out of the projects had been taken. See State v. Central- 
ia-Chehalis Electric Railway & Power Co., 42 Wash. 632, 
638.” See, also, Tift v. Atlantic Coast Line R.R. Co., 161 
Ga. 432, 131 S. E. 46 (1925). Therefore, even if the City 
of Seward and the Seward Airport Authority were sub- 
ject to and bound by the zoning requirements of Seward 
County, which prohibit the establishment of the airport 
in question on the land sought to be acquired, the lack 
of proper zoning for the airport would not justify inter- 
ference by Seward County in the efforts of the City and 
its Airport Authority to acquire the land in question. 

We now address ourselves to the problem of whether 
the City of Seward and the Seward Airport Authority are 
subject to the zoning regulations of Seward County. We 
first consider appellants’ contention that section 18-1716, 
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R. R. S. 1943, governs the situation. That section was 
added to the Nebraska statutes in 1967 by L.B. 521, Laws 
1967, c. 75, § 6, p. 245, and provides as follows: “Any 
regulation of any municipality pertaining to any area 
outside of its corporate limits shall be subject to any law- 
ful and existing regulation of another municipality per- 
taining to that same area; Provided, that any area an- 
nexed by any municipality shall be subject to the or- 
dinances of such municipality after such annexation.” 
Appellants contend that since their zoning regulation 
was “first-in-time,” it is controlling. We do not agree 
that the above section is applicable. We note that under 
the municipal planning statutes of this state, it is specif- 
ically provided that: “Municipality or municipal includes 
or relates to cities of the first and second class and 
villages.” § 18-1301, R. R.S. 1943. This section does not 
mention counties, which have their own statutory zoning 
authority from the Legislature. More importantly, how- 
ever, a study of the legislative history of L.B. 521 in- 
dicates it was intended to apply to and clarify the exist- 
ing situation where two cities have overlapping zoning 
control and also control across county lines. There is 
nothing to indicate that it was intended to be applicable 
to situations similar to that in this case where a county 
is attempting to enforce its zoning regulations upon a 
city within its own borders. Airports are not mentioned 
and the section is clearly an attempt to eliminate the 
possibility of overlapping in municipal extraterritorial 
zoning and subdivision jurisdiction which existed in some 
areas of Nebraska at the time L.B. 521 was enacted. 
In this case the Seward Airport Authority is not attempt- 
ing to exercise zoning jurisdiction but is attempting to 
exercise its statutory powers of eminent domain. We 
hold that section 18-1716, R. R. S. 1943, is not applicable 
to this litigation. 

We have held that a county in this state is not a mu- 
nicipal corporation but is a quasi-corporation, govern- 
mental in character, charged with objects of necessary 
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local administration and in that capacity acts as an agent 
of the state. State ex rel. Johnson v. County of Gage, 
154 Neb. 822, 49 N. W. 2d 672 (1951); Frickel v. Lan- 
easter County, 115 Neb. 506, 213 N. W. 826 (1927). It 
does not possess the double governmental and private 
character that cities do. State ex rel. City of Omaha v. 
Board of County Commissioners of Douglas County, 109 
Neb. 35, 189 N. W. 639 (1922). As an agent of the state, 
the county, of course, is subject to the plenary powers 
of the state. The state, in furtherance of its overriding 
interest in the promotion of aviation, has given consider- 
able power to the Department of Aeronautics and the 
Aeronautics Commission, which is given the specific duty 
of designating the locations and sites of airports. § 
3-104(2), R. R. S. 1943. All proposed airports must be 
licensed by the Department of Aeronautics to insure com- 
pliance with safety standards. § 3-133, R. R. S. 1943. 
The Department of Aeronautics approves airport sites 
only if they conform to safety standards set by the de- 
partment. § 3-128(3), R. R. S. 1948. Among the stated 
purposes of the Department of Aeronautics is the pro- 
motion of aeronautical safety, cooperation in effecting 
uniformity of laws in the states, the promotion of a 
statewide system of airports, and the establishment of 
uniform regulations. § 3-102, R. R. S. 1943. Section 
3-107, R. R. S. 1943, specifically provides: “The depart- 
ment shall have general supervision over aeronautics 
within this state. It is empowered and directed to en- 
courage, foster and assist in the development of aero- 
nautics in this state and encourage the establishment of 
airports and other air navigation facilities; * * *.” In 
addition, the Aeronautics Commission also supervises and 
directs the allocation of state and federal funds to be 
spent for the construction or maintenance of airports. 
-§ 3-104(1), R. R. S. 1943. We do not pass upon the 
question of whether the powers granted to the Depart- 
ment of Aeronautics are sufficient to clearly indicate an 
intention on the part of the state to preempt the field, 
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although a strong argument could be made to that effect, 
but merely point them out to demonstrate the strong 
interest of the state in promoting aviation within the 
state. Seward County should not be able to thwart this 
state objective through the medium of its zoning author- 
ity which was derived from the state itself. 

It has frequently been stated that the power of eminent 
domain is inherently superior to the exercise of the zon- 
ing power, and that the grant of eminent domain power 
to a governmental unit renders the unit immune from 
zoning regulation. See 84 Harv. L. Rev., 869, 874. 

In State of Missouri ex rel. Askew v. Kopp, 330 S. W. 
2d 882 (Mo., 1960), the court stated the rule to be that 
the grant of the power of eminent domain to a public 
body desiring to utilize land for a purpose prohibited by 
a local zoning ordinance renders the zoning ordinance 
inapplicable. As examples the court stated: “Thus it 
has been held that a city could erect a fire station in an 
area of the city zoned for residences, apartments and 
churches, Mayor of Savannah v. Collins, 1954, 211 Ga. 
191, 84 S. E. 2d 454; a housing authority could condemn 
for a multiple-residence housing project in an area zoned 
for single-family residential use (notwithstanding the 
statute expressly made the housing authority amenable 
to local zoning laws), West v. Housing Authority of 
Atlanta, 1954, 211 Ga. 133, 84 S. E. 2d 30; a county 
could build an airport in an area of a village in spite 
of a village zoning ordinance prohibiting the use of the 
property for an airport, State ex rel. Helsel v. Board of 
County Commissioners, 1948, 149 Ohio St. 583, 79 N. E. 
2d 911; a turnpike commission could establish a turn- 
pike through territory zoned against turnpike use, State 
ex rel. Ohio Turnpike Commission v. Allen, 1952, 158 
Ohio St. 168, 107 N. E. 2d 345, certiorari denied Balduff 
v. Turnpike Commission, 344 U. S. 865, 73 S. Ct. 107, 97 
L. Ed. 671; and cities could establish airports without 
regard to township zoning regulations prohibiting the 
same. Aviation Services v. Board of Adjustment, 1956, 
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20 N. J. 275, 119 A. 2d 761; In re Petition of City of 
Detroit, 1944, 308 Mich. 480, 14 N. W. 2d 140.” We agree 
with the rule enunciated above. 

Of particular interest is Aviation Services, Inc. v. 
Board of Adjustment of the Township of Hanover, 20 
N. J. 275, 119 A. 2d 761 (1956), where the Supreme Court 
of New Jersey held that even though the municipality’s 
airport was located within the boundaries of a nearby 
township, the township zoning ordinance was inapplicable 
to such airport. 

Also, in In re Petition of City of Detroit (airport site), 
308 Mich. 480, 14 N. W. 2d 140 (1944), the Supreme Court 
of Michigan found a township zoning regulation unen- 
forceable against a city planning an airport because of a 
statute giving the city the power to construct, acquire, 
or operate landing fields either within or without the 
city limits. See, also, State ex rel. Helsel v. Board of 
County Commissioners of Cuyahoga County, 79 N. E. 2d 
698 (Ohio Com. PI., 1947). 

It is true that there are jurisdictions where the ap- 
plicability of zoning regulations has turned upon the dis- 
tinction between the governmental or proprietary char- 
acter of the function involved. Appellants argue that a 
municipality operating a municipal airport is engaged 
in a proprietary function as distinguished from a gov- 
ernmental function. They cite as authority Braisier v. 
Cribbett, 166 Neb. 145, 88 N. W. 2d 235 (1958), and 
Obitz v. Airport Authority of the City of Red Cloud, 181 
Neb. 410, 149 N. W. 2d 105 (1967). Neither of the above 
cases involved the application of zoning ordinances. 
Brasier involved the imposition of tort liability and Obitz 
involved the question of the right to tax. The distinction 
between governmental and proprietary functions has in 
the past been useful in restraining the ancient concept 
of municipal tort immunity, not because of any logic in 
the distinction, but rather because sound policy dictated 
that governmental: immunity should not envelop the 
many activities which the government pursues to meet 
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the needs of the citizens. State of Missiouri ex rel. 
Askew v. Kopp, supra. We agree with a number of 
commentators that although the distinction may be use- 
ful as a device for limiting the effect of governmental 
immunity from tort liability, it is not appropriate for 
the resolution of zoning conflicts. Annotation, 59 A. L. R. 
3d, 1244, 1255. We decline to apply the “governmental 
proprietary” test to this case. 

Finally, we note there are a few jurisdictions which 
employ a “balancing-of-public-interests” test to deter- 
mine the applicability of zoning regulations in similar 
situations. Orange County v. City of Apopka, 299 So. 
2d 652 (Fla. App., 1974); Town of Oronoco v. City of 
Rochester, 293 Minn. 468, 197 N. W. 2d 426 (1972). We 
believe that while such a rule may have its merits and 
advantages, it also has its disadvantages because of lack 
of guidelines for its operation and increased difficulties 
of application. 

In City of Heath v. Licking County Regional Airport 
Authority, 237 N. E. 2d 173 (Ohio Com. PIl., 1967), the 
court quoted from the opinion of Chief Justice Cardozo 
of the Court of Appeals of New York in the case of 
Hesse v. Rath, 249 N. Y. 436, 164 N. E. 2d 342, as follows: 
“Aviation is to-day an established method of transporta- 
tion. The future, even the near future, will make it 
still more general. The city that is without the foresight 
to build the ports for the new traffic may soon be left 
behind in the race of competition. Chalcedon was called 
the city of the blind, because its founders rejected the 
nobler site of Byzantium lying at their feet. The need 
for vision of the future in the governance of cities has 
not lessened with the years. The dweller within the 
gates, even more than the stranger from afar, will 
pay the price of blindness.” 

Finally, we have also examined appellants’ contention 
that the trial court erred in finding that the City of 
Seward and the Seward Airport Authority had complied 
with sections 25-2501 to 25-2506, R. S. Supp., 1974, which 
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is the uniform procedure for acquiring private property 
for public use act. We find that contention to be with- 
out merit. That act does not require that the necessity 
for the project be established by evidence at the public 
hearing. Legislative history of the act makes it clear 
that the hearing provided for is in the nature of a 
“town meeting” hearing at which time interested par- 
ties are permitted to attend; and the reasons for the 
taking, and their rights as to their property, are ex- 
plained to them, particularly with reference to their 
right to negotiate for a sales price; or, failing in that 
area, the right of the agency to institute eminent do- 
main proceedings in court. It was anticipated that the 
procedure provided would result in a decrease in the 
amount of litigation. The record reveals that the hear- 
ing had in the instant case was adequate to comply with 
the requirements of the statute. 

In its decree, the trial court found that the City of 
Seward and the Seward Airport Authority were not sub- 
ject to the Seward County zoning regulations and that, 
in any event, the zoning to allow the contemplated use 
was not a condition precedent to the exercise of eminent 
domain; and the court further found that the defend- 
ants had complied with the requirements of section 
25-2504, R. S. Supp., 1974. We agree completely with the 
conclusions of the trial court, and therefore affirm its 
judgment. 

AFFIRMED. 


L. S. CoRNETT, DOING BUSINESS AS CORNETT REAL ESTATE 
Co., APPELLANT, v. LEONARD NATHAN ET AL., APPELLEES. 
242 N. W. 2d 855 


Filed June 2, 1976. No. 40355. 


Brokers: Property: Contracts: Sales: Fees. Ordinarily a real 
estate broker, who for a commission undertakes to sell land 
on certain terms and within a specified period, is not entitled 
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to compensation for his services unless he produces a pur- 
chaser within the time limited who is ready, able, and willing 
to buy upon the terms prescribed. 


Appeal from the District Court for Washington Coun- 
ty: WaLTer G. Huser, Judge. Affirmed. 


Robert H. Petersen of Krause, Inserra, Petersen & 
Burkhard, for appellant. 


Eugene P. Welch of Gross, Welch, Vinardi, Kauffman 
& Day, for appellees. 


Heard before WuiITE, C. J., SPENcER, McCown, 
NEwTon, CLINTON, and BropkeEy, JJ., and Kuns, Retired 
District Judge. 


Wuite, C. J. 

This is an action for the collection of a real estate 
commission allegedly due the plaintiff, a real estate 
broker, from the defendants. The District Court granted 
summary judgment to the defendants. We affirm the 
judgment of the District Court. 

The plaintiff, a licensed real estate broker, entered 
into a listing agreement with the defendants, who de- 
sired to sell certain realty. The defendants promised to 
pay the plaintiff a 7 percent commission for his services, 
and the defendants listed their property for $349,700. 
The plaintiff presented the defendants with a potential 
buyer who offered the defendants $251,680 for the prop- 
erty. The defendants accepted the offer and entered into 
a purchase agreement which, among other things, pro- 
vided that in the event the buyer failed to complete 
the sale, the $5,000 in earnest money was to be consid- 
ered liquidated damages. The purchase agreement also 
provided that the plaintiff would get a commission of 
$17,617.60. After the signing of the purchase agreement, 
but before the sale was consummated, the buyer refused 
to honor the purchase agreement because he was finan- 
cially unable to do so. The defendants’ property was 
not sold, but the plaintiff still demanded his $17,617.60 
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commission. This placed the defendants in the position 
where they were entitled to only $5,000 in damages from 
the buyer, but owed the plaintiff over $17,000 in com- 
mission. Thus, the defendants would lose over $12,000 
and still be in the same position as they were before the 
plaintiff presented the buyer. 

Both the plaintiff and the defendants moved for sum- 
mary judgment, and the District Court granted the de- 
fendants’ motion. The District Court held that it was 
not the intent of the defendants when they signed the 
listing agreement and the purchase agreement to be 
bound to pay a commission if the sale was never con- 
summated. 

The thrust of the plaintiff’s contention is that a real 
estate broker is entitled to his commission under the 
purchase agreement, such as is present in this case, at 
the moment that the seller and the buyer, procured by 
the broker, enter into a purchase agreement, regardless 
of whether the sale is ever consummated. 

This court has consistently held that a broker has not 
earned his commission unless he produces a buyer who 
is ready, able, and willing to buy on terms satisfactory 
to the seller. In Wisnieski v. Coufal, 188 Neb. 200, 195 
N. W. 2d 750, we said: “A broker earns his commission 
and becomes entitled thereto when he produces a pur- 
chaser who is ready, able, and willing to purchase at a 
price and upon terms specified by the principal or satis- 
factory to him.” In Huston Co. v. Mooney, 190 Neb. 
242, 207 N. W. 2d 525, this court said: “Ordinarily a real 
estate broker, who for a commission undertakes to sell 
land on certain terms and within a specified period, is 
not entitled to compensation for his services unless he 
produces a purchaser within the time limited who is 
ready, able, and willing to buy upon the terms pre- 
scribed.” 

The precise question in the case is whether a purchaser 
who signs a purchase agreement and later backs out 
because of financial inability to consummate the pur- 
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chase can be said to be a purchaser who is ready, able, 
and willing to buy. In this case, it is undisputed that 
the buyer was financially unable to consummate the 
sale. We fail to see how it can be argued that the 
broker produced a buyer who was “ready” and “able” 
to buy when he was financially unable to pay or consum- 
mate the sale at the agreed performance date of the 
contract to purchase. Although our holdings are clear 
in Wisnieski v. Coufal, supra, and Huston Co. v. Mooney, 
supra, we reexamine briefly the considerations behind 
those holdings. Looking to the intent of the parties in 
a common listing agreement, such as this is, it is clear 
that sellers of real estate expect to pay a commission 
only if the sale is completed. The very essence of the 
intent of the parties and the reason for the payment of 
substantial commission fees is the difficult task of the 
real estate broker producing not just a person who will 
sign a contract on hopes and expectation, but one who is 
able to pay, ready to pay, and willing to pay. Almost 
without exception, the only source capable of paying the 
commission is the proceeds from the sale of the property. 
A holding which would require sellers of real estate to 
be liable for a commission when the broker’s purchaser 
is unable to perform would not only be contrary to the 
intent of the parties, as we have held, but would throw 
agreements for commissions on sales of real property 
open to confusion and possible abuse. 

The position advocated by the plaintiff broker would 
place an almost impossible burden on the seller. The 
broker is employed because of his peculiar expertise. 
The rule advocated by the plaintiff would not only 
place the difficult task of determining the financial 
ability of the buyer on the seller, but would require that 
such an investigation be made prior to the time that 
he entered into the purchase agreement. It would 
require the seller to perform a function which is prob- 
ably the most important reason for obligating himself 
to pay the broker a substantial commission fee. We 
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point out further that many real estate transactions, 
as was the transaction in this case, are made between 
distant parties who never actually meet face-to-face. 
To require a seller to check the financial status of a 
potential buyer who might live thousands of miles away 
would be totally unrealistic. In a jurisprudential sense, 
the only realistic answer is to place this burden and the 
risk involved on the broker who is hired for this specific 
purpose, as we have held in Wisnieski v. Coufal, supra, 
and in Huston Co. v. Mooney, supra. 

No previous Nebraska cases deal with the precise fact 
situation in the case at hand. However, in cases which 
are directly on point, courts in other jurisdictions have 
come to the same conclusion as we have. In Ellsworth 
Dobbs, Inc. v. Johnson, 50 N. J. 528, 236 A. 2d 843 (1967), 
the New Jersey Supreme Court held that when a pro- 
spective buyer is financially unable to complete a pur- 
chase agreement, the broker is not entitled to his com- 
mission. ‘When a broker is engaged by an owner of 
property to find a purchaser for it, the broker earns 
his commission when (a) he produces a_ purchaser 
ready, willing and able to buy on the terms fixed by 
the owner, (b) the purchaser enters into a binding con- 
tract with the owner to do so, and (c) the purchaser 
completes the transaction by closing the title in accord- 
ance with the provisions of the contract. If the contract 
is not consummated because of lack of financial ability 
of the buyer to perform * * *, there is no right to com- 
mission against the seller.” See, also, Taylor Real Estate 
& Ins. Co. v. Greene, 274 Ala. 694, 151 So. 2d 397. The 
New Jersey Supreme Court even went so far as to say 
that a provision in a listing agreement to the contrary 
would be “so contrary to common fairness, as to require 
a court to condemn it as unconscionable.” 

The plaintiff cites several Nebraska cases to back up 
his contentions. They are distinguishable on the facts. 

In Felthauser v. Greeble, 100 Neb. 652, 160 N. W. 983, 
the broker produced a buyer, but on terms different 
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than originally desired by the seller. The seller did ac- 
cept the buyer’s terms and the sale was consummated. 
The court held that the broker was entitled to his com- 
mission because the seller accepted the terms of the 
buyer. But the case is not on point. In Felthauser v. 
Greeble, supra, there was no issue of the buyer backing 
out of the contract. In Lincoln Realty Co. v. Garden 
City Land & Immigration Co., 94 Neb. 346, 143 N. W. 
230, the seller apparently refused to consummate the 
sale, and the court held that the broker had earned his 
commission. These facts obviously are not the facts we 
are faced with today. Although Felthauser v. Greeble, 
supra, and Lincoln Realty Co. v. Garden City Land & 
Immigration Co., supra, are distinguishable on the facts, 
there is some language which might lead to a conclusion 
different from the one reached today. Therefore, any 
language in those cases which is contrary to this de- 
cision is disapproved. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


Ciry oF GRAND ISLAND, NEBRASKA, A MUNICIPAL CORPORA- 
TION, APPELLEE, V. COUNTY OF HALL, STATE OF NEBRASKA, 
A BODY POLITIC AND CORPORATE, APPELLANT. 

242 N. W. 2d 858 


Filed June 2, 1976. No. 40377. 


1. Statutes: Courts. Where the language of a statute is plain, 
direct, and unambiguous, no interpretation is needed to as- 
certain its meaning and this court is without authority to 
change the language. 

A statute will not be considered repealed by 
implication unless the repugnancy between the new provision 
and the former statute is plain and unavoidable. 

3. Statutes: Courts: Legislature. An interpretation of a statute 
which has the effect of repealing or nullifying another statute 
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will not be adopted by this court unless such interpretation 
is made necessary by the evident intent of the Legislature. 

4. Legislature: Powers: Taxation: Political Subdivisions. The 
Legislature is clothed with full power and control over the 
disposition of revenue derived from taxation by political sub- 
divisions of the state, subject only to constitutional restrictions. 

5. Counties: Legislature: Powers. The number, nature, and dura- 
tion of the powers conferred upon a county rest in the absolute 
discretion of the state. 


Appeal from the District Court for Hall County: 
Lioyp W. KELty, Jr., Judge. Affirmed. 


Sam Grimminger, for appellant. 
Earl D. Ahlschwede, for appellee. 


Heard before WuITE, C. J., SPENCER, McCown, 
NEWTON, CLINTON, and BropkEy, JJ., and Kuns, Retired 
District Judge. 


McCown, J. 

This is a declaratory judgment action by the City of 
Grand Island, Nebraska, to determine the amount to be 
paid by the city for keeping city prisoners in the jail of 
the defendant, Hall County, Nebraska. The District 
Court determined that the defendant county can only 
charge the city $3.50 per prisoner per day, and entered 
judgment accordingly. Hall County has appealed. 

The facts are virtually all stipulated. Grand Island is 
a city of the first class and does not operate a jail in 
which to house city prisoners. City prisoners are there- 
fore confined in the Hall County jail under statutory 
authorization. Section 16-252, R. R. S. 1943, provides: 
“Any city of the first class shall have the right to use the 
jail of the county for the confinement of such persons 
as may be liable to imprisonment under the ordinances 
of said city, but it shall be liable to the county for the 
cost of keeping such prisoners in such amounts as are 
provided by sections 33-117 and 33-117.01 for boarding 
prisioners other than state prisoners.” 

Section 33-117, R. S. Supp., 1974, provides in part: 
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“(1) The several sheriffs shall charge and collect fees as 
follows: * * * for guarding prisoners when it is actually 
necessary, four dollars per day, to be paid by the county; 
where there are prisoners confined in the county jail, 
three dollars shall be allowed the sheriff as jailer; for 
boarding prisoners, other than state prisoners, three 
dollars and fifty cents per day, in all counties where 
there is an average of less than fifty prisoners per day, 
* * * and ninety cents per day where there is an average 
of more than fifty such prisoners per day; and provided 
further, the fees for committing, guarding, confining, 
and the boarding of prisoners, other than state prisoners, 
in counties having a population of more than two hun- 
dred thousand inhabitants shall be governed by section 
33-117.01. 

“(2) The sheriff * * * shall pay all fees earned to the 
county treasurer, who shall credit same to the general 
fund of the county.” 

Section 33-117.01, R. R. S. 1943, applicable to counties 
having a population of over 200,000, provides in part: 
“The county sheriff shall have full charge and control 
of the quarters and service, and shall prepare and fur- 
nish all meals and provide all washing, fuel, lights and 
clothing for prisoners at actual cost to the county, * * * 
subject to the right of the county to be paid by the city 
for city prisoners at actual cost to the county.” 

It is stipulated that $8.50 per day per prisoner is the 
reasonable cost of keeping city prisoners in the county 
jail. 

The trial court determined that under section 16-252, 
R. R. S. 1943, the city has the right to house prisoners 
in the county jail and the county can only charge the 
city the amount authorized by section 33-117, R.S. Supp., 
1974, which is $3.50 per day, and entered judgment ac- 
cordingly. 

The county contends that it may charge a reasonable 
amount over and above the $3.50 per day up to the ex- 
tent of the actual cost of holding and maintaining such 
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prisoners, including all direct or indirect costs. It also 
contends that if the cited statutes are construed to re- 
strict the charge to the city to $3.50 per day, the statutes 
deprive the county of property without due process and 
discriminate between taxpayers of the county and tax- 
payers of the city. 

The county’s position rests upon the basic contention 
that sections 16-252, R. R. S. 1943, and 33-117, R. S. 
Supp., 1974, are ambiguous and irrational, and that a 
literal construction would lead to absurdity, hardship, or 
injustice. The county argues that it should be pre- 
sumed that the Legislature could not have intended that 
the county be required to keep city prisoners for an 
amount less than the total reasonable amount of all 
costs and expenses which enter into the furnishing of 
such jail services. The argument here is that the Legis- 
lature must have inadvertently failed to express that 
intent with respect to prisoners of first or second class 
cities in smaller counties because it did express that in- 
tent with respect to state prisoners and with respect to 
city prisoners in counties of more than 200,000 popula- 
tion and also provided for contractual payments for 
primary class cities and joint city-county jails in other 
statutes. The difference in treatment is apparent, but 
that difference must be presumed to be intentional 
rather than inadvertent. 

Section 16-252, R. R. S. 1943, is unambiguous. It pro- 
vides that the city shall be liable to the county for “the 
cost of keeping such prisoners in such amounts as are 
provided by sections 33-117 * * * for boarding prisoners 
other than state prisoners.” (Emphasis ours.) Where 
there is an average of less than 50 prisoners a day in 
the county jail, section 33-117, R. S. Supp., 1974, provides 
for only one amount as the fee for boarding prisoners 
and that is $3.50 per day. Where the words of a statute 
are plain, direct, and unambiguous, no interpretation is 
needed to ascertain their meaning and this court cannot 
read a meaning into a statute which is unrelated by 
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legislative language, nor can it read plain, direct, and 
unambiguous language out of a statute. Crete Education 
Assn. v. School Dist. of Crete, 193 Neb. 245, 226 N. W. 
2d 752. Where the language of a statute is plain and 
unambiguous, no interpretation is needed and the court 
is without authority to change the language. State v. 
Gallegos, 193 Neb. 651, 228 N. W. 2d 615. 

The county also argues that the enactment of L.B. 
676, Laws 1969, c. 67, p. 383, of the 1969 Legislature 
amending sections 15-264 and 47-306, R. R. S. 1943, con- 
stituted a repeal by implication of section 16-252, R. R. S. 
1943. The 1969 legislative enactment amended section 
15-264 dealing with primary cities and section 47-306 
dealing with joint county and city jails by removing pro- 
visions granting a primary city the right to use the county 
jail, and substituted provisions granting the right to con- 
tract with the county, or, in the case of a primary class 
city, the right to contract for keeping prisoners with any 
other governmental subdivision or agency, local, state, 
or federal. 

L.B. 676 of the 1969 Legislature specifically repealed 
former sections 15-264 and 47-306. It made no mention 
whatever of section 16-252, nor of section 17-566, which 
apply to first and second class cities respectively. Both 
of these sections grant the right to use county jails in 
identical language. Even if the language of amended 
section 15-264 could be applied to a first class city, it 
would still not be in conflict with the provisions of sec- 
tion 16-252. Under such circumstances it cannot be 
said that the Legislature intended, or even contemplated, 
repeal of any other statute by implication. 

A statute will not be considered repealed by implica- 
tion unless the repugnancy between the new provision 
and the former statute is plain and unavoidable. Re- 
peals by implication are not favored and a construction 
of a statute which, in effect, repeals another statute, 
will not be adopted unless such construction is made 
necessary by the evident intent of the Legislature. 
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State ex rel. Rohrs v. Harris, 100 Neb. 745, 161 N. W. 
253. 

In the absence of evidence of clear legislative intent, 
a court should not give an interpretation to a statute 
which has the effect of nullifying another statute. Live- 
stock Carriers Div. of M. C. Assn. v. Midwest Packers 
Traf. Assn., 191 Neb. 1, 213 N. W. 2d 443. 

The county asserts that such a construction of the 
statutes is unconstitutional because it discriminates 
against the county and its taxpayers by indirectly re- 
quiring the county to perform city functions at less than 
cost. The same arguments claiming violation of due 
process and equal protection were raised in the case of 
State ex rel. City of Omaha v. Board of County Com- 
missioners, 109 Neb. 35, 189 N. W. 639. That case in- 
volved a legislative act compelling the county to furnish 
offices for use by the municipal court of the City of 
Omaha. In that case this court held that such an en- 
actment did not violate any constitutional provisions, 
and we said: “A county, ‘being a mere instrumentality 
of the state for the convenient administration of govern- 
ment, is at all times, both as to its powers and its 
rights, subject to legislative control. ** *’ *** The 
revenues of the county do not become the property of 
the county in the sense of private ownership, and the 
legislature has authority to prescribe the division and 
apportionment of money, raised by county taxation, be- 
tween the county and a city within its limits. * * * 
The state has invested the legislature with complete 
sovereign power, except so far as restricted by con- 
stitutional limitations. The question of the extent of 
legislative power is determined alone by these limita- 
tions.” 

The same principles were expressed by this court in 
Dwyer v. Omaha-Douglas Public Building Commission 
188 Neb. 30, 195 N. W. 2d 236. In that case we quoted 
with approval language from Hunter v. City of Pitts- 
burgh, 207 U. S. 161, 28 S. Ct. 40, 52 L. Ed. 151: “ ‘Mu- 
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nicipal corporations are political subdivisions of the 
State, created as convenient agencies for exercising such 
of the governmental powers of the State as may be en- 
trusted to them. * * * the number, nature and duration 
of the powers conferred upon these corporations and the 
territory over which they shall be exercised rests in the 
absolute discretion of the State. * * * The State, there- 
fore, at its pleasure may modify or withdraw all such 
powers, may take without compensation such property, 
hold it itself, or vest it in other agencies, expand or 
contract territorial area, unite the whole or a part of it 
with another municipality, repeal the charter and destroy 
the corporation. All this may be done, conditionally or 
unconditionally, with or without the consent of the citi- 
zens, or even against their protest. In all these re- 
spects the State is supreme, and its legislative body, 
conforming its action to the state constitution, may do 
as it will, unrestrained by any provision of the Constitu- 
tion of the United States.’” See, also, Obitz v. Airport 
Authority of the City of Red Cloud, 181 Neb. 410, 149 
N. W. 2d 105. 

The Legislature is clothed with full power and con- 
trol over the disposition of revenue derived from taxa- 
tion, including that raised by political subdivisions of 
the state under authority of the state, subject only to 
constitutional restrictions. No constitutional restrictions 
inhibited or impeded the action of the Legislature here. 

The county asks this court to rewrite a legislative en- 
actment upon the ground that the legislation is unrea- 
sonable and inappropriate. Due process does not au- 
thorize courts to hold statutes unconstitutional simply be- 
cause the court believes the Legislature may have acted 
unwisely. The wisdom or utility of legislation is for 
determination by the Legislature and not by this court. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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JANICE MAE KING, APPELLEE, v. WAYNE IvAN KING, 
APPELLANT. 
242 N. W. 2d 632 


Filed June 2, 1976. No. 40383. 


1. Divorce: Parent and Child: Judgments: Infants. The judgment 
of the trial court as to visitation privileges of a parent with 
an infant child is subject to revision by that court upon proper 
showing, or by this court de novo upon the record. 

- In cases involving determina- 
tion of rights of visitation, as well as child custody, the find- 
ings of the trial court, both as to an evaluation of the evidence 
and as to the matter of visitation or custody, will not be dis- 
turbed on appeal unless there is a clear abuse of discretion, or 
the findings are contrary to the evidence. 


Appeal from the District Court for Hall County: 
Donatp H. Weaver, Judge. Affirmed. 


William E. Pfeiffer of Spielhagen, Spielhagen & Pfeif- 
fer, for appellant. 


Richard E. Gee, for appellee. 


Heard before WuiTs, C. J., BosLaucH, McCown, and 
Bropkey, JJ., and Ricu.ine, District Judge. 


RIcuH1inG, District Judge. 

The marriage of the parties hereto was dissolved by a 
decree signed and entered on February 13, 1974. The 
decree granted custody of the minor child, Leslie Lynn 
King, born on August 16, 1971, to the mother-appellee 
with right of visitation in the father-appellant. From 
the record, it appears that the court was cognizant of the 
fact that the appellee did reside with the child in Grand 
Island, Nebraska, and that the appellant would be re- 
siding elsewhere. The decree provided that the visita- 
tion occur only within the immediate vicinity of Grand 
Island. Since the dissolution of the marriage, the ap- 
pellant has resided in Omaha, Nebraska, and has con- 
tinued to exercise his rights of visitation by going to 
Grand Island or its immediate environs. 
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On July 15, 1975, the appellant filed an application 
praying for modification as to custody and visitation 
privileges. He requested that he be allowed to visit his 
daughter overnight on his regular visitation weekend, 
and to have the custody of her during the summer 
months with no territorial restrictions other than the 
State of Nebraska. 

The application was denied. Appeal was taken to this 
court. We affirm the judgment of the District Court. 

On de novo review the evidence before the trial court 
has been carefully examined. 

It is well established that the judgment of the trial 
court as to the visitation privileges of a parent with an 
infant child is never final, and is subject to review at 
any time in the light of changing conditions. Matson 
v. Matson, 175 Neb. 60, 120 N. W. 2d 364. 

However, this Court has held in Passmore v. Pass- 
more, 144 Neb. 775, 14 N. W. 2d 670, that: “In deter- 
mining the conditions under which a parent may visit the 
child of divorced parties, the age, health and best in- 
terest of the child are to be considered, as is also the 
convenience of the parent having custody. 

“The judgment of the trial court as to the visitation 
privileges of a parent with an infant child is subject to 
revision by that court upon proper showing.” 

Hearing on the appellant’s application for modification 
was had on August 26, 1975. 

It appears from the record that the trial court was of 
the opinion that even though the child was approxi- 
mately 18 months older than she was at the time of the 
decree, the child was still of such tender years that the 
original provisions for visitation should not now be mod- 
ified. 

In addition there was not such change of circum- 
stances as would dictate to this court that it find there 
was such an abuse of discretion by the trial court as to 
warrant a reversal. 

The judgment of the District Court is affirmed, and 
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the appellee is awarded the sum of $200 for the services 
of her attorneys in this court plus costs. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JEFFERY B. KEEN, 


APPELLANT. 
242 N. W. 2d 863 


Filed June 2, 1976. No. 40459. 


1. Criminal Law: Sentences. A sentence imposed within statutory 
limits will not be disturbed on appeal unless there appears 
to be an abuse of discretion. 

2. Criminal Law: Sentences: Probation and Parole. An order or 
sentence of the trial court denying probation will not be over- 
turned on appeal unless there has been an abuse of discretion. 


Appeal from the District Court for Hall County: 
Lioyp W. KE ty, Jr., Judge. Affirmed. 


John A. Wolf of Cronin, Shamberg & Wolf, for 
appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before WuiTr, C. J., SpENceR, McCown, 
NEWTON, CLINTON, and BropKeEy, JJ., and Kuwns, Retired 
District Judge. 


BropKEY, J. 

The appellant, Jeffery B. Keen, pleaded guilty to a 
charge of assault with intent to inflict great bodily in- 
jury. The District Court accepted his plea, and, after 
considering a presentence report, sentenced Keen to 
the Nebraska Department of Corrections for a period of 
3 to 5 years. Keen claims the sentence was excessive, 
challenging the length of the sentence and the fact that 
probation was not granted. 


A sentence imposed within the statutory limits will not 
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be disturbed on appeal unless there appears to be an 
abuse of discretion. State v. Carr, 194 Neb. 485, 233 
N. W. 2d 773 (1975); State v. Glouser, 193 Neb. 186, 
226 N. W. 2d 134 (1975). Likewise, an order or sentence 
of the trial court denying probation will not be over- 
turned on appeal unless there has been an abuse of dis- 
cretion. State v. Swails, 195 Neb. 406, 238 N. W. 2d 246 
(1976). 

The record indicates that Keen got off work around 
5:30 p.m. and went to a local bar where he stayed until 
10 or 11 p.m. when, admittedly drunk, he left and began 
walking home. Between the bar and his residence he 
encountered a 58-year-old woman who was walking to 
the post office to mail a letter. Keen pulled her into an 
alley, ripped her clothing, and threatened to cut her 
throat if she screamed. The victim said that Keen 
started hitting her with his fists and squeezing her arms 
and breasts. She suffered lacerations, multiple bruises, 
a blackened eye, and severe swelling of the right side 
of her face. 

Appellant was a 19-year-old high school graduate with 
no previous felony record at the time of the beating. 
He had a minor driving offense from 1973 on his record 
and had been adjudged a neglected child by the county 
court of Howard County nearly 2 years earlier. Keen 
was, at the time of the incident and sentencing, living 
with a woman whom he has since married and is sup- 
porting. When the assault occurred, his future wife was 
4 months pregnant, and since the sentencing she has had 
the baby. Keen claims to recall little of the incident, 
but says he does remember that he hit the woman only 
once. His wife saw the incident which occurred behind 
their residence and frightened Keen away when she 
shouted at him. Later that evening when she attempted 
to speak with Keen about the assault, he slapped her 
and threatened her father and 17-year-old child by a 
previous marriage. 

Keen contends that because he has a job, was a first 
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offender, has dependents who will suffer from his im- 
prisonment and may be unlikely to engage in addition- 
al criminal activity, the trial court should have granted 
probation. The trial judge found in his denial of mo- 
tions for a new trial and a reduction in sentence that 
probation would depreciate the seriousness of the of- 
fense or promote disrespect for the law. See § 29- 
2260(2)(c), R. S. Supp., 1974. 

Keen was originally charged with assault with intent 
to commit rape. The complaint was amended to charge 
assault with intent to inflict great bodily injury for 
which the possible penalty is 1 to 20 years. § 28-413, 
R. S. Supp., 1974. The seriousness of the offense and 
the violence with which it was committed are appropri- 
ate factors to consider in denying or granting probation. 
State v. Swails, supra. Photographs of the victim after 
the assault indicate that the assault was brutal and the 
effects of the beating were serious. The record shows 
no abuse of discretion and the decision of the trial court 
as to sentence term and imprisonment is affirmed. 

AFFIRMED. 


FRANK RONALD KIBBON ET AL., APPELLANTS, V. THE SCHOOL 
DISTRICT OF OMAHA, IN THE COUNTY OF DOUGLAS, IN THE 
STATE OF NEBRASKA, A POLITICAL SUBDIVISION OF THE 
STATE OF NEBRASKA, APPELLEE, 
242 N. W. 2d 634 


Filed June 2, 1976. No. 40482. 


1. Statutes. Special provisions of a statute in regard to a 
particular subject will prevail over general provisions in the 
same or other statutes so far as there is a conflict. 

2. Statutes: Time. Where general and special provisions of stat- 
utes are in conflict, the general law yields to the special, with- 
out regard to priority of dates in enacting the same, and a 
special law will not be repealed by general provisions unless 
by express words or necessary implication. 
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8. Statutes: Schools and School Districts. Section 79-1254.02, R. 
S. Supp., 1975, is not applicable to a Class V school district. 


Appeal from the District Court for Douglas County: 
JAMES A. Buck.ey, Judge. Affirmed. 


Theodore L. Kessner of Crosby, Guenzel, Davis, Kess- 
ner & Kuester, for appellants. 


Alex M. Clarke and David M. Pedersen of Baird, 
Holm, McEachen, Pedersen, Hamann & Haggart, for 
appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTOoN, CLINTON, and BropkEy, JJ. 


BoSLauGH, J. 

The plaintiffs were employed as probationary teach- 
ers by the defendant, the School District of Omaha, a 
Class V district, during the 1974-75 school year. On 
March 26, 1975, the plaintiffs were notified they had 
not been reelected for the following year. The plaintiffs 
each requested a specification of the reasons why they 
were not being reemployed and a hearing before the 
board of education to determine if just cause existed for 
the termination of their employment. The board of 
education denied their requests. 

This action was brought to obtain a declaratory judg- 
ment declaring the action of the school district in ter- 
minating the employment of the plaintiffs void and in vio- 
lation of their rights under section 79-1254.02, R. S. 
Supp., 1975. The trial court originally found in favor 
of the plaintiffs but later sustained a motion for new 
trial and dismissed the action. The plaintiffs appeal. 

There is no issue of fact in this case. The parties are 
in agreement that the sole issue is whether section 79- 
1254.02, R. S. Supp., 1975, is applicable to a Class V 
school district such as the defendant. 

In 1943, the Legislature enacted a law providing a 
system of tenure for teachers in schools in cities having 
a population of 40,000 inhabitants or more. Laws 
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1943, c. 202, p. 673. That act, as amended, is now found 
in sections 79-1255 to 79-1262, R. R. S. 1943, and is ap- 
plicable to Class IV and Class V school districts. Sec- 
tion 79-1256 provides that all teachers upon first employ- 
ment shall be classified as probationary teachers. Dur- 
ing the probationary period the school board may or 
may not renew the annual contract of a probationary 
teacher as the board shall see fit. The defendant con- 
tends that section 79-1256 was applicable to the con- 
tracts of the plaintiffs and the board of education was 
authorized to terminate the employment of the plain- 
tiffs without a hearing or finding of just cause. 

The plaintiffs contend that section 79-1254.02, R. S. 
Supp., 1975, was the applicable statute. Section 79- 
1254.02 is an “instant tenure” type law that contains 
no provision for a probationary period for newly hired 
teachers. If the plaintiffs’ contention is correct the Leg- 
islature has abolished probationary teachers in Class IV 
and V school districts and all teachers in those districts 
now have tenure from the time of their first employ- 
ment. The importance of this question is apparent be- 
cause approximately 45 percent of the teachers employed 
annually by the defendant from 1972 to 1975 were 
classified as probationary teachers. 

Section 79-1254.02, when first enacted as section 1 of 
L.B. 422 by the 1973 Legislature, provided as follows: 
“The contracts of the teaching staff employed by the 
governing board of any state technical community col- 
lege, educational service unit, or any educational pro- 
gram administered by the State Department of Educa- 
tion, the Department of Public Institutions, or any politi- 
cal subdivision of the state, shall require the sanction 
of a majority of the members of such governing board. 
Each such contract shall be deemed renewed and in 
force and effect until a majority of the board votes, 
sixty days before the close of the contract period, to 
amend or terminate the contract. The secretary of the 
board shall notify each teacher in writing at least ninety 


296 NEBRASKA REPORTS [VoL. 196 
Kibbon v. School Dist. of Omaha 


days before the close of the contract period of any con- 
ditions of unsatisfactory perfoérmance or a reduction in 
teaching staff that the board considers may be cause to 
either amend or terminate the contract for the ensuing 
year. Any teacher so notified shall have the right to 
file within five days of receipt of such notice a written 
request with the board for a hearing before the board. 
Upon receipt of such request, the board shall order the 
hearing to be held within ten days, and shall give writ- 
ten notice of the time and place of the hearing to the 
teacher. At the hearing, evidence shall be presented in 
support of the reasons given for considering amendment 
or termination of the contract, and the teacher shall be 
permitted to produce evidence related thereto. The 
board shall render the decision to amend or terminate 
a contract based on the evidence produced at the hear- 
ing.” 

Section 2 of L.B. 422, now section 79-1254.03, provided 
the act should be construed as a minimum standard and 
not a repeal of any other law providing additional con- 
tract rights. 

The introducer’s statement of purpose stated that L.B. 
422 provided a due process procedure for the amend- 
ment or termination of teaching contracts for all state 
public schools except those governed by the Board of 
Regents; the Board of Trustees of the State Colleges; 
and the public elementary and secondary school districts. 
It further stated that the bill would result in the same 
contract relation for Voc-Tech and ESU personnel as 
then in effect for elementary and secondary school per- 
sonnel, 

As introduced, the bill excepted the Board of Regents, 
the Board of Trustees of State Colleges, and Class I, 
II, III, and VI school districts. In committee an amend- 
ment was proposed which excluded teachers covered by 
section 79-1254 and sections 79-1255 through 79-1262, 
R. R. S. 1943. This amendment would have excluded 
teachers in all school districts, Class I through VI. 
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Later, a further amendment was proposed which 
struck the language referring to teachers excepted from 
the bill’s operation and inserted language to state posi- 
tively the institutions to which the bill would apply. 
This later amendment was adopted by the Legislature 
on April 12, 1973, and the bill was enacted in that form. 
The committee statement which accompanied the bill 
stated that it would establish due process procedures for 
termination of teacher contracts for all teachers not 
currently provided for, but especially of the Vocational- 
Technical Community Colleges and educational service 
units. It further stated that the bill, as amended, 
stated positively what the bill would include rather than 
what it would exclude. 

Section 79-1254.02 was amended twice by the 1975 
Legislature. L.B. 82, effective February 26, 1975, made 
important changes in section 79-1254 which is applicable 
to Class I, II, III, and VI school districts. It established 
a system of tenure for school districts of those classes 
somewhat similar to the system established by sections 
79-1255 through 79-1262 for Class IV and V districts. 
It supplemented the 1971 amendment to section 79-1254 
which was considered in Schultz v. School Dist. of Dor- 
chester, 192 Neb. 492, 222 N. W. 2d 578, and Schultz v. 
School Dist. of Dorchester, 367 F. Supp. 467. 

L.B. 82 also amended section 79-1254.02 by adding the 
requirement: of just cause for the amendment or termina- 
tion of contracts. There was no change in the language 
of section 79-1254.02 which affected its applicability to 
elementary and secondary school districts. 

L.B. 493, effective April 14, 1975, further amended 
section 79-1254.02 by inserting a specific provision ex- 
cepting Class I, II, II, or VI school districts from its 
operation. The board of education of the defendant 
had voted on March 17, 1975, to terminate the plaintiffs’ 
contracts, and had notified the plaintiffs on April 9, 
1975, that their requests for hearings were denied. Thus, 
the amendment became effective after the action of the 
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board, which is the subject of this action, had taken 
place. 

L.B. 493, as originally introduced, related to attendance 
reports by teachers in Class I districts. The amendment 
to section 79-1254.02 was offered as a floor amendment 
after L.B. 493 had been returned to select file for a 
specific amendment on March 26, 1975. The explana- 
tion for the amendment, made at the time, related to 
the 90-day notice provision in section 79-1254.02. 

The plaintiffs contend that section 79-1254.02 is ap- 
plicable to the defendant because the defendant is a 
political subdivision and the statute applies to the con- 
tracts of the teaching staff employed by the governing 
board of any state technical community college, educa- 
tional service unit, or any educational program adminis- 
tered by the State Department of Education, the De- 
partment of Institutions, “or any political subdivision of 
the state.” The plaintiffs also rely on Chase v. Board of 
Trustees of Nebraska State Colleges, 194 Neb. 688, 235 
N. W. 2d 223, in which section 79-1254.02, R. S. Supp., 
1974, was held applicable to Chadron State College. 
The opinion in that case stated there was no ambiguity 
in the language of the statute and no room for con- 
struction. 

The problem involved in this case was not presented in 
Chase v. Board of Trustees of Nebraska State Colleges, 
supra. There was no separate statutory system of ten- 
ure specially applicable to the state colleges. Here there 
is a statutory system of tenure, applicable only to Class 
IV and V school districts that has been in effect since 
1943. Each of these laws, section 79-1254.02 and section 
79-1256, standing alone, appear to be applicable. Since 
they are in conflict they present a question of statutory 
construction to determine which law is applicable and 
controlling. 

It is a well-established rule that special provisions of a 
statute in regard to a particular subject will prevail 
over general provisions in the same or other statutes 
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so far as there is a conflict. Houser v. School Dist. of 
South Sioux City, 189 Neb. 323, 202 N. W. 2d 621. Where 
general and special provisions of statutes are in conflict, 
the general law yields to the special, without regard to 
priority of dates in enacting the same, and a special 
law will not be repealed by general provisions unless 
by express words or necessary implication. Bass v. 
County of Saline, 171 Neb. 538, 106 N. W. 2d 860. 

Section 79-1254.02 is a general law applying to the con- 
tracts of the teaching staff employed by the governing 
board of any state technical community college, educa- 
tional service unit, or any educational program adminis- 
tered by the State Department of Education, the Depart- 
ment of Institutions, or any political subdivision of the 
state. Section 79-1256 is a special law that is applicable 
only to Class IV and V school districts. Section 79- 
1254.02, being the general law, is not applicable to the 
defendant. 

The judgment of the District Court was correct and it 
is affirmed. 

AFFIRMED. 


FATHER FLANAGAN’S Boys’ HOME, APPELLEE, V. MILLARD 
ScHOoL District, ScHooL District No. 17 oF Doucuas 
County, NEBRASKA, ET AL., APPELLANTS. 

242 N. W. 2d 637 


Filed June 2, 1976. No. 40590. 


1. Eminent Domain: Constitutional Law. The power of eminent 
domain is an attribute of sovereignty which exists independ- 
ently of constitutional provision. Constitutional provisions 
relating to the power of eminent domain are limitations on 
the exercise of the power as distinguished from a grant. 

The constitutional limitations upon the exer- 

cise of the power of eminent domain are that the use must 

be public, just compensation must be paid, and due process of 
law observed. Within these limits, the state acting through 
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the department or agency authorized to exercise the power, 
may proceed at will. 

3. Eminent Domain. The power of eminent domain includes the 
discretion to determine the necessity of exercising the power 
and the location of the site to be taken. 

4. Eminent Domain: Courts. Generally the discretion involved 
in the exercise of the power is not subject to judicial review 
unless the taking is fraudulent, in bad faith, or an abuse of 
discretion; the taking is for a private purpose; or an exces- 
sive amount of property is sought to be condemned. 


Appeal from the District Court for Douglas County: 
Joun C. BurKE, Judge. Reversed and remanded with 
directions. 


Malcolm D. Young and Joan Sacks-Wilner, for ap- 
pellants. 


Kutak, Rock, Cohen, Campbell, Garfinkle & Wood- 
ward, for appellee. 


Paul L. Douglas, Attorney General, Warren D. Lichty, 
Jr., and Randall E. Sims, for amicus curiae. 


Heard before WuiTE, C. J., SPENCER, BoSLaucu, 
McCown, NEwrTon, CLINTON, and Bropkey, JJ. 


Bos.aucu, J. 

This is an action by Father Flanagan’s Boys’ Home 
to enjoin the defendant school district from condemning 
a 40-acre tract of land owned by the plaintiff. The 
trial court permanently enjoined the defendant from 
prosecuting condemnation proceedings against the land. 
The defendant appeals. 

The defendant is a public school district, School Dis- 
trict No. 17 of Douglas County, Nebraska, and is known 
as the Millard School District. It covers approximately 
35 square miles of territory in Douglas and Sarpy 
Counties. The northern area of the district is bounded 
generally by Blondo Street, 132nd Street, West Center 
Road, and 168th Street. It had 8,133 students enrolled 
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in its schools in 1975 and its estimated enrollment in 
1979 will exceed 13,000. 

In 1975 the defendant’s board of education deter- 
mined that it was necessary to construct a new senior 
high school in the northern area of the district. The 
board selected the site owned by the plaintiff which is 
on the northwest corner of 144th and Pacific Streets 
and is near the geographical center of the northern 
area of the school district. The defendant was unable 
to purchase the tract from the plaintiff, so on October 
6, 1975, the board adopted a resolution to condemn the 
property. A petition for the appointment of appraisers 
was filed on October 21, 1975. This action was filed on 
November 13, 1975. The other defendants are the mem- 
bers of the defendant’s Board of Education and the ap- 
praisers appointed by the county judge. 

The plaintiff alleged that the land which the defendant 
district wants to condemn is an integral and necessary 
part of the agricultural training program which the 
plaintiff conducts in the schools which it operates; that 
if the defendant were allowed to condemn the plain- 
tiff’s property it would establish a priority of public 
education over private in contravention of the con- 
stitutional rights of the minor students enrolled in its 
schools; that condemnation of the property is not au- 
thorized by law because the property is already being 
used for the public benefit through the education of minor 
children; and the condemnation was not authorized be- 
cause the defendant has no present or reasonably for- 
seeable future need for the property for use as a public 
school. 

The trial court found there was a present need for a 
high school in the northern area of the district and the 
defendant had shown a substantial interest or need for 
the property in question. The trial court further found 
that the defendant had failed to show there was not a 
“reasonable alternate means of accomplishment.” This 
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latter finding gives rise to the principal issue on this 
appeal. 

The plaintiff is a private, nondenominational, chari- 
table, educational institution which serves as a home and 
school for orphaned, indigent, and otherwise under- 
privileged boys. The services it performs in this area 
are known over the entire world. The plaintiff has a 
present enrollment of approximately 350 boys. 

Father Flanagan’s Boys’ Home chose a rural location 
for the home in order to give the boys a rural environ- 
ment as a part of the educational process. In addition 
to the formal vocational agricultural program, many 
of the boys do farm work voluntarily or for disciplinary 
reasons. 

The plaintiff owns and operates 950 to 1,000 acres of 
agricultural property and employs 7 persons full time 
for this purpose. In addition to farming the land the 
plaintiff has a dairy and feeding operation. The milk 
from the dairy operation and surplus crops are sold on 
the commercial market. 

There are no buildings located on the 40-acre tract 
which the defendant seeks to condemn although the 
dairy and the farm headquarter buildings are located 
on the northern portion of the same section of land. 
The 40-acre tract has been used for row crops since the 
plaintiff has owned it. 

The power of eminent domain is an attribute of sov- 
ereignty which exists independently of constitutional 
provision. Constitutional provisions relating to the pow- 
er of eminent domain are limitations on the exercise of 
the power as distinguished from a grant. May v. City 
of Kearney, 145 Neb. 475, 17 N. W. 2d 448. 

The constitutional limitations upon the exercise of 
the power of eminent domain are that the use must be 
public, just compensation must be paid, and due process 
of law observed. Within these limits, the state, acting 
through the department or agency authorized to exer- 
cise the power, may proceed at will. 
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The legislative authority for the defendant’s right to 
exercise the power of eminent domain is found in section 
79-4,107, R. R. S. 1943. The only legislative restriction 
on the exercise of this power is that a school site must 
not exceed 50 acres and public parks and county or 
district fairgrounds may not be condemned. § 79-4,114, 
R. S. Supp., 1974. 

The power of eminent domain includes the discretion 
to determine the necessity of exercising the power and 
the location of the site to be taken. Hammer v. De- 
partment of Roads, 175 Neb. 178, 120 N. W. 2d 909; 
May v. City of Kearney, supra. Generally the discretion 
involved in the exercise of the power is not subject 
to judicial review unless the taking is fraudulent, in 
bad faith, or an abuse of discretion; the taking is for a 
private purpose; or an excessive amount of property is 
sought to be condemned. May v. City of Kearney, 
supra. As a general rule property used for religious 
purposes or for private school purposes is subject to 
condemnation for public use. 26 Am. Jur. 2d, Eminent 
Domain, § 78, p. 736; 29A C. J. S., Eminent Domain, 
§ 65, p. 311. 

The decision of the trial court appears to have been 
based primarily upon two Colorado cases cited by the 
plaintiff, Pillar of Fire v. Denver Urban Renewal Au- 
thority, 181 Colo. 411, 509 P. 2d 1250, and Order of Friars, 
Etc. v. Denver Urban Renewal Authority, 186 Colo. 367, 
527 P. 2d 804. 

In the Pillar of Fire case the Urban Renewal Authority 
sought to condemn a church which had been the found- 
ing place for the Pillar of Fire religion. In the Order of 
Friars case the Urban Renewal Authority sought to 
condemn the parking lot of a church that had been 
designated an historical landmark. In these cases the 
Colorado court emphasized the unique nature of the 
property sought to be condemned and held that the 
Urban Renewal Authority could not proceed with con- 
demnation proceedings in the absence of a showing that 
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there was a substantial public interest that could not 
be accomplished “through any other reasonable means.” 

It is unnecessary in this case to decide whether the 
rule adopted by the Colorado court in the Pillar of 
Fire case is valid in this state because such a rule is 
not applicable to the facts in this case. There is nothing 
unique about the 40-acre tract of farmland owned by 
the plaintiff which is involved in this case. The loss of 
this property will not interfere substantially in any way 
with the operation of the plaintiff’s school program. 
The plaintiff will have more than 900 acres of agricul- 
tural land remaining after the taking and there is nothing 
in the record to suggest that this remaining land will 
not be adequate for school purposes. 

The judgment of the District Court is reversed and 
the cause remanded with directions to vacate the in- 
junction and dismiss the action. 

REVERSED AND REMANDED WITH DIRECTIONS. 


DELORES R. PETERSON, APPELLANT, V. HAROLD E. DEPREz, 
JR., APPELLEE. 
242 N. W. 2d 641 


Filed June 9, 1976. No. 40243. 


Motor Vehicles: Negligence. A motor vehicle operator on the 
right and approaching an intersection at about the same time 
as a vehicle on the intersecting road to the left does not have 
an absolute right to proceed regardless of the circumstances. 
The statutory right-of-way rule, if it is to be effective, must 
be accompanied by an observance by both parties of the rules 
applicable to the exercise of due care and in particular the 
duty to keep a lookout and make effective observations at a 
time when such observations can have an effect consonant with 
the underlying purpose of the rules which is to prevent col- 
lisions. 


Appeal from the District Court for York County: 
Joun D. ZeminGer, Judge. Affirmed. 
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Nelson, Harding, Marchetti, Leonard & Tate and Alan 
L. Plessman, for appellant. 


Luebs, Tracy, Dowding, Beltzer & Leininger, for ap- 
pellee. 


Heard before WuiTE, C. J., SPENCER, BOoSLauGu, 
McCown, NewrTon, CLINTON, and BropKEy, JJ. 


CLINTON, J. 


This is an action to recover damages for personal in- 
jury and property damage arising from a collision of two 
motor vehicles at the intersection of two county roads 
in York County. The trial judge submitted to the jury 
issues of the defendant’s negligence and the plaintiff's 
contributory negligence. The jury found for the defend- 
ant, judgment was entered on the verdict, and motion 
for new trial was overruled. The plaintiff appeals, as- 
signing as error the refusal of the trial court to grant 
her motion for a directed verdict on the issue of liability. 

The plaintiff’s position is founded on the fact that she 
had the directional right-of-way and the claim that she 
was in an undisputedly favored position, and that the 
defendant failed to see her car and was therefore guilty 
of negligence as a matter of law. Even if her position 
is accepted arguendo, it completely overlooks the issue 
of her own possible contributory negligence. We con- 
clude, after carefully examining the record, that that 
issue was appropriately submitted to the jury and that 
the trial judge did not err in denying her motion for a 
directed verdict on the issue of liability. 

We briefly review the evidence. The intersection in 
question is not protected by any traffic signs or lights. 
Plaintiff was traveling north. Defendant was traveling 
east. Both roads were unpaved. At the time of the 
accident it was daylight, cloudy, and the roads were dry. 
A farm field to the west and south of the intersection 
was somewhat elevated above the roads and on the date 
of the collision, June 16, 1972, about 25 east-west rows 
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of milo were growing at the north end of the field. 
South of the milo were rows of corn which were about 
“knee high.” In addition, there were plum thickets lo- 
cated on the south side of the east-west road and on the 
west side of the north-south road. These thickets ter- 
minated about 109 feet and 143 feet, respectively, from 
the southwest corner of the intersection. The extent to 
which these various obstructions of view affected the 
ability of the two parties to observe the approach of the 
other is vague in the extreme, but suffice it to say that 
the evidence would permit the jury to find that the 
views of both were obstructed until within a few feet of 
the intersection. In any event, neither party saw the 
other until it was too late to avoid the collision. The 
pickup of the defendant struck the car of the plaintiff 
near the left front door. The plaintiff attempted to 
avoid the collision by turning right. The defendant at- 
tempted to avoid the collision by turning left. 

The defendant testified that he looked to his right 
when about a half-mile from the intersection and ob- 
served no vehicle approaching. He also looked to the 
north and saw a car (later determined to be driven by 
a Mrs. Cash) coming south on the north-south road. As 
he got closer to the intersection the Cash car stopped at 
the intersection with its directional turn light blinking 
for a left turn. When the defendant was about 10 to 25 
feet from the intersection he saw the plaintiff’s car. He 
hit his brakes but could not stop. He was traveling 
slowly, about 10 or 15 miles an hour, when he observed 
the plaintiff's automobile. 

The plaintiff testified that she was familiar with the 
intersection and had passed through it almost daily for 
7 or 8 years. She observed the approach of the Cash 
car and noted that the directional signal was blinking 
for a left turn. She had been proceeding at 15 to 25 
miles per hour, but slowed down. She looked east and 
west but saw no cars on the intersection road. She testi- 
fied that the plum thickets might have obstructed her 
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view. When the Cash car stopped at the intersection, 
the plaintiff was just a few feet from the south line of 
the intersection. She then looked west and saw no cars 
and then “speeded up” to about 15 miles per hour to 
proceed through the intersection. She was in the inter- 
section when she saw the defendant’s vehicle for the 
first time. She later said she saw the defendant a couple 
of seconds before the collision. The plaintiff's husband 
who was a passenger in her car testified that the de- 
fendant told him after the accident, “he never absolutely 
looked.” Defendant denied this admission. 

Mrs. Cash testified that she stopped about 10 feet 
from the intersection. She saw the plaintiff's car com- 
ing from the south about a city block away. She looked 
west and saw the defendant’s vehicle about the same 
distance away. She could not estimate the speed of the 
two vehicles either absolutely or relatively. She realized 
there was going to be a collision when both cars were 
about “Ten feet from the intersection.” 

From the foregoing summary of the evidence the jury 
could properly conclude that the plaintiff was negligent 
in either failing to look at an opportune time, or, having 
looked, in failing to see the other vehicle which, at least 
in the last few feet in her approach to the intersection, 
must have been in plain sight. The court did not err 
in denying the plaintiff’s motion for a directed verdict. 
There was at least a jury question on the issue of the 
plaintiff’s contributory negligence. 

In Hodgson v. Gladem, 187 Neb. 736, 193 N. W. 2d 779, 
which involved a factually similar situation, namely, an 
intersection not protected by traffic controls and with the 
view of both drivers obstructed, we affirmed the action 
of the District Court in directing a verdict against the 
plaintiff and said: ‘The court has never held that the 
driver on the right, on approaching an intersection at 
about the same time as the one on the left, has an ab- 
solute right to proceed regardless of the circumstances. 
The statutory right-of-way rule, if it is to be effective, 
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must be accompanied by an observance by both parties 
of the rules applicable to the exercise of due care and in 
particular the duty to keep a lookout and make effective 
observations at a time when such observations can have 
an effect consonant with underlying purpose of the rules.” 
The only substantial difference between the evidence in 
that case and in this is that here both vehicles were 
traveling much more slowly and both probably could 
have stopped had timely observation been made. 
AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, V. JOHN Guy, APPELLANT. 
242 N. W. 2d 864 


Filed June 9, 1976. No. 40325. 


1. Constitutional Law. The right to free speech under the First 
Amendment to the Constitution of the United States is not 
unlimited and unqualified but may be reasonably restricted in 
the public interest. 

2. Constitutional Law: Criminal Law. The resort to epithets or 
personal abuse is not a communication of information or opinion 
safeguarded by the Constitution and the punishment thereof 
as a criminal act raises no question under the Constitution. 

3. Constitutional Law: Disturbance of Meetings: Ordinances. 
Any conduct contrary to the normal presentation of business 
which disturbs or interrupts the orderly progress of the pro- 
ceedings of a city council is a disturbance; an ordinance pro- 
hibiting such conduct is not unconstitutionally vague. 

4. Criminal Law: Customs and Usages: Ordinances. A custom 
or usage of failing to enforce a statute by prosecution is 
not a defense to a prosecution finally brought. 


Appeal from the District Court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Frank B. Morrison and Joseph Bataillon, for appellant. 


Herbert M. Fitle, Gary P. Bucchino, Richard M. Jones, 
and George A. Sutera, for appellee. 
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Heard before Wuite, C. J., SPENCER, McCown, 
NEWTON, CLINTON, and BropkKEy, JJ., and Kuns, Retired 
District Judge. 


Kuns, Retired District Judge. 

The appellant was tried in the municipal court of 
Omaha, Nebraska, upon a complaint charging that on 
January 7, 1975, appellant did purposely or knowingly 
disturb or disrupt a meeting which was not held in vio- 
lation of law, contrary to Omaha municipal ordinance 
No. 25.67.010. He was found guilty and sentenced to pay 
a fine and costs. Upon appeal to the District Court for 
Douglas County, Nebraska, the judgment was affirmed 
and this appeal followed. We affirm the judgment. 

Evidence was taken only at the trial in the municipal 
court and the transcript thereof shows little conflict 
except as to conclusions which were drawn from different 
viewpoints. The following summary of the facts is sup- 
ported by the transcript: The Omaha city council met 
in regular session at 2 p.m. on January 7, 1975, with an 
agenda including the consideration of an application for 
rezoning; appellant, who describes himself as a politician 
representing the interests of his community, has appeared 
regularly at meetings of the council during the past 17 
years and knew the procedures therein; he sought per- 
mission to speak against the proposal and was granted 
10 minutes for the purpose; after two proponents of the 
proposal had spoken, appellant proceeded to the lectern 
and microphone; and, after he had spoken for some 
time, he made remarks about the proponents, abusing 
them personally and resorting to epithets. Thereupon 
the following occurred in such close order as to be almost 
simultaneous: Councilman Taylor moved that the ap- 
pellant be declared out of order; Councilman Miller 
seconded the motion and called for a roll call vote; 
President Cunningham told the appellant to cease and 
desist from that type of attack; appellant, feeling that 
his rights were being abridged, spoke more loudly, pre- 
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venting the roll call of the vote upon the motion; Presi- 
dent Cunningham ordered the appellant to leave the 
microphone and when the appellant refused to do so, he 
sent the police officer who acted as sergeant-at-arms to 
return the appellant to his seat; after some struggle 
and resistance by the appellant, this was accomplished; 
the period of interruption was about 10 minutes, during 
which no business was transacted by the council aside 
from the difficult matter of restoring order. This was 
not the first time the appellant had been removed 
forcibly from the lectern and microphone, but it was the 
first time that any charges had been filed against him. 

The appellant contends that ordinance No. 25.67.010 
is overbroad and constitutes an unconstitutional restric- 
tion on the First Amendment right of free speech. We 
recognize, of course, that the appellant does have that 
right. It was not an unlimited and unqualified right 
but could be made subject to reasonable restrictions when 
necessary to safeguard the public interest. Resort to 
epithets or personal abuse is not in any proper sense 
the communication of information or opinion safeguarded 
by the Constitution and its punishment as a criminal 
act raises no question under the Constitution. 16C.J.5., 
Constitutional Law, § 213(5), p. 1102 et seq., and cases 
cited. When the complaint and the record are examined, 
it becomes evident that the appellant was not being 
prosecuted for the use of words but rather for his dis- 
ruptive and disturbing conduct following the use of his 
words. So long as he spoke upon the question under 
consideration, no point of order was raised against him; 
this was done only after he departed from proper and 
protected discussion. When the appellant raised his 
voice, refused to heed the presiding officer, prevented 
the taking of a vote, and resisted the sergeant-at-arms, 
this course of action taken in its totality was not merely 
speech but was conduct properly weighed and considered 
in the light of its possible violation of the above ordi- 
nance. If the council was not permitted to take steps 
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necessary to maintain order and to keep speakers within 
the limits of propriety and relevancy by terminating 
speeches, its proceedings would degenerate into bedlam 
and confusion and its work could be brought to a com- 
plete halt. The appellant’s First Amendment right to 
free speech is not an issue and the ordinance did not 
restrict it in any way. 

Next, the appellant contends that the ordinance is 
unconstitutionally vague. Since this ordinance does not 
involve First Amendment rights, the challenge thereon 
on the ground of vagueness must be examined in the 
light of the facts at hand. United States v. Mazurie, 
419 U. S. 544, 95 S. Ct. 710, 42 L. Ed. 2d 706; United 
States v. National Dairy Products Corp., 372 U. S. 29, 
83 S. Ct. 594, 9 L. Ed. 2d 561. The appellant argues that 
the ordinance is being enforced against speech. As 
previously shown, the ordinance is being applied to and 
enforced against conduct. The same issue was con- 
sidered in State v. McNair, 178 Neb. 763, 135 N. W. 2d 
463, in which during the course of a comprehensive 
analysis of a similar ordinance, the court said: “The 
offense of disturbing a public meeting was recognized 
by the common law as a misdemeanor. Certain like 
provisions have been enacted into our statutes. The 
ordinance in question is a general regulation for all 
types of meetings. What constitutes a disturbance of a 
lawful assembly is not susceptible to specific definition, 
but must depend to some extent upon the nature and 
character of the particular assemblage. However, while 
it may be difficult to specifically define beforehand, 
there is no problem in determining what constitutes a 
disturbance in a given case. In the instance of a city 
council, we hold that any conduct contrary to the nor- 
mal presentation of business which disturbs or interrupts 
the orderly progress of the proceeding is a disturbance.” 
This reasoning applies with equal force to this case. 
The ordinance is sufficiently specific to provide notice 
of what is and is not legal. 
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Next, the appellant contends that since prosecutions 
had not previously been brought against persons, includ- 
ing the appellant, who had indulged in disturbing con- 
duct, such usage should be a defense for him. The rule 
is that a custom or usage repugnant to the provisions of 
a statute will not prevail against the provisions of the 
statute. Bolln v. State, 51 Neb. 581, 71 N. W. 444; 
Shambaugh v. City Bank of Elm Creek, 118 Neb. 817, 
226 N. W. 460. It is immaterial how many previous 
violations might have been overlooked or condoned; no 
defense is created thereby to a prosecution duly filed. 

Finally, it is argued that the evidence is insufficient to 
support a finding of guilty, especially as to appellant’s 
purpose or knowledge in connection with his conduct. 
We have previously shown that his conduct was clearly 
proved by the evidence to have been disruptive and dis- 
turbing. If the appellant is given the benefit of the 
doubt and is not deemed to have known that the per- 
sonal abuse and epithets were improper, nevertheless 
the statements were intentional; he knew that a motion 
to declare him out of order had been made and he re- 
ceived an admonition from the chair; and he struggled 
against removal and return to his place. The appellant’s 
own statements make it clear that he was protesting 
and resisting as emphatically as possible against what 
he considered to be an infringement of his rights. His 
purpose and knowledge were clear and it cannot be 
said that the evidence was insufficient. 

No error being shown, the order of the trial court is 
affirmed. 

AFFIRMED. 
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DorotHy M. Marco, EXECUTRIX OF THE LAST WILL AND 
TESTAMENT OF LAWRENCE 5S. MARCO, DECEASED, AND 
DorotHy M. Marco, INDIVIDUALLY, APPELLEES, V. 

JERRY A. Marco ET AL., APPELLANTS. 

Jim MARCO, APPELLANT, V. DoroTHY M. Marco, APPELLEE. 
JERRY A. MARCO, APPELLANT, v. DorotHy M. Marco, 
APPELLEE. 

242 N. W. 2d 867 


Filed June 9, 1976. Nos. 40385, 40386, 40387. 


1. Equity: Trial: Motions, Rules, and Orders. In an action in 
equity, when the defendant moves for a dismissal of the plain- 
tiff’s action at the close of plaintiff’s evidence he thereby ad- 
mits plaintiff’s evidence to be true, together with every in- 
ference which fairly and reasonably may be drawn therefrom, 
and where the plaintiff’s evidence meets the burden of proof 
required and plaintiff has made a prima facie case, the motion 
to dismiss should be overruled. . 

2. Equity: Trial: Motions, Rules, and Orders: Dismissal. In an 
action in equity, a motion to dismiss at the conclusion of the 
plaintiff’s evidence affords a proper means of determining the 
sufficiency of the plaintiff’s evidence to make a prima facie 
case. 

8. Equity: Trial: Dismissal. Where it appears that a dismissal 
of a plaintiff’s cause of action was erroneous, the parties are 
entitled to be placed in the same position they were in before 
the error occurred, which requires the cause to be remanded 
for a new trial. 

4, Equity: Trusts: Fraud. Constructive trusts arise from actual 
or constructive fraud or imposition, committed by one party 
on another. If one person procures the legal title to property 
from another by fraud or misrepresentation, or by an abuse 
of some influential or confidential relation which he holds to- 
ward the owner of the legal title and so obtains such title 
from him upon more advantageous terms than he could other- 
wise have obtained it, the law constructs a trust in favor of 
the party upon whom the fraud or imposition has been prac- 
ticed. If a party obtains the legal title to property by virtue 
of a confidential relation, under such circumstances that he 
ought not, according to the rules of equity and good conscience 
as administered in chancery, hold and enjoy the benefits, out 
of such circumstances or relations, a court of equity will raise 
a trust by construction and fasten it upon the conscience of 


314 NEBRASKA REPORTS. [VoL. 196 


Marco v. Marco 


the offending party and convert him into a trustee of the legal 
title. 

5. Property: Husband and Wife: Joint Tenancy: Gifts. When a 
husband and wife take title to property as joint tenants, even 
though one pays all the consideration therefor, a gift is pre- 
sumed to be made by the spouse furnishing the consideration 
to the other who did not. This presumption is rebuttable. 


Appeals from the District Court for Sarpy County: 
Ronatp E, Reacan, Judge. Affirmed. 


Paul E. Watts, J. Joseph McQuillan, Gerald E. Moran, 
and Robert C. Sigler, for appellants. 


Peter E. Marchetti of Nelson, Harding, Marchetti, 
Leonard & Tate and Jeffrey W. Meyers of Frost, Meyers 
& Hosford, for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwrTon, CLINTON, and Bropkey, JJ. 


CLINTON, J. 

Three separate actions are before us on this appeal. 
These actions were consolidated for trial in the District 
Court and for argument here. The petition in No. 
40385 was filed on February 28, 1974, and the plaintiff 
in that action, Dorothy M. Marco, individually and as 
executrix of the estate of Lawrence S. Marco, deceased, 
asked to have the defendants, Jerry A. Marco and Jim 
S. Marco, restrained and enjoined from coming upon a 
business premises referred to as A-1 Auto Parts, from 
interfering with her management of the business, from 
imposing any restraint upon the liberty of the plaintiff, 
and from coming upon a certain premises which is her 
home. In that action the defendants counterclaimed, 
asking to have a constructive trust declared in certain 
real property of which Dorothy Marco is holder of the 
legal title as surviving joint tenant of Lawrence 5S. 
Marco, her husband and father of the defendants Jerry 
A. Marco and Jim S. Marco, who are the plaintiff’s step- 
sons. Four tracts of land are involved in the above 
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counterclaim and we will hereafter refer to them collec- 
tively as A-1 Auto Parts real estate or property. 

In No. 40386, filed on April 8, 1975, Jim Marco was 
plaintiff and Dorothy Marco was defendant. Jim Marco 
there asks to have a constructive trust declared as to 
certain property, the address of which is 7401 Sarpy 
Avenue and which we will hereafter refer to as “Jim’s 
house.” In No. 40387, also filed on April 8, 1975, Jerry 
Marco is plaintiff and Dorothy Marco is defendant. Jer- 
ry Marco there asks to have a constructive trust de- 
clared in certain real property, the addresses of which 
are 7202 and 7204 South 25th Street and which we will 
hereafter refer to as “Jerry’s house and building.” 
Previous to trial the court permitted Jerry and Jim to 
amend their petitions in Nos. 40386 and 40387 to include 
the property described in their counterclaim in No. 
40385, to wit, the A-1 Auto Parts property. 

The evidence in cases No. 40386 and No. 40387 and on 
the counterclaim in No. 40385 was heard first and, at the 
close of the presentation of evidence by Jerry and Jim 
in those cases, Dorothy moved for a dismissal on the 
ground that the evidence was insufficient to establish 
a constructive trust. The trial judge granted the mo- 
tion and dismissed the petitions and counterclaim of 
Jerry and Jim. It is the propriety of this action of the 
trial court which is before us on appeal. The only as- 
signment of error relates to that proposition. 

Following the granting of the motion to dismiss, Dor- 
othy presented the evidence on her petition in No. 
40385. The trial court granted the injunction for which 
she prayed. Jim and Jerry have not appealed from that 
ruling. 

In our review of the cases before us we are guided 
by the following principles of adjective law: “In an 
equity suit, when the defendant moves for a dismissal 
of the plaintiff’s action at the close of plaintiff’s evi- 
dence he thereby admits plaintiff’s evidence to be true, 
together with every inference which fairly and reason- 
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ably may be drawn therefrom, and where the plaintiff’s 
evidence meets the burden of proof required and plain- 
tiff has made a prima facie case, the motion to dismiss 
should be overruled. ... In an equity suit, a motion 
to dismiss at the conclusion of the plaintiff’s evidence 
affords a proper means of determining the sufficiency of 
the plaintiff's evidence to make a prima facie case. 

Where it appears that such dismissal of a plaintiff’s 
cause of action was erroneous, the parties are entitled 
to be placed in the same position they were in before 
the error occurred, which requires the cause to be re- 
manded for a new trial.” Paul v McGahan, 152 Neb. 
578, 42 N. W. 2d 172. In the above case we said that 
the case comes to this court for trial de novo subject 
to the foregoing rules. We must, therefore, determine, 
as a question of law, whether the evidence is sufficient 
to support a judgment for Jerry and Jim. 

The applicable principles of substantive law are found 
in the same case: ‘Constructive trusts arise from ac- 
tual or constructive fraud or imposition, committed by 
one party on another. Thus if one person procures the 
legal title to property from another by fraud or mis- 
representation, or by an abuse of some influential or con- 
fidential relation which he holds toward the owner of 
the legal title, obtains such title from him upon more 
advantageous terms than he could otherwise have ob- 
tained it, the law constructs a trust in favor of the 
party upon whom the fraud or imposition has been 
practiced. If a party obtains the legal title to property 
by virtue of a confidential relation, under such circum- 
stances that he ought not, according to the rules of 
equity and good conscience as administered in chancery, 
hold and enjoy the benefits, out of such circumstances 
or relations, a court of equity will raise a trust by con- 
struction and fasten it upon the conscience of the of- 
fending party and convert him into a trustee of the 
legal title.’ Paul v. McGahan, supra. 

We must accordingly first summarize the pertinent 
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allegations of the pleadings by which Jim and Jerry 
state their causes of action and then review their evi- 
dence and examine the possible reasonable inferences 
therefrom. We treat their pleadings collectively since 
the general allegations relied upon to establish con- 
structive trust are essentially the same in each case. 
We mention especially at the end of this summary of 
the pleadings the allegations peculiar to the individual 
cases. 

The petitions allege: At various times between 1967 
and 1971 Dorothy and Lawrence acquired title to the 
A-1 Auto Parts real estate; for about 20 years before 
the death of Lawrence, Jim and Jerry worked for their 
father in the business of A-1 Auto Parts; they were not 
paid regular salaries; their uncompensated labors were 
the source by which the real estate upon which the 
A-1 Auto Parts business is conducted was obtained; the 
plaintiffs at all times reposed great trust and confidence 
in their father and believed their father would deal 
justly with them; their father told them repeatedly 


“that it was his intention that the real estate . . . should 
pass to... [Jim and Jerry on his death] in considera- 
tion of . . . services performed [by Jim and Jerry] in 


connection with ...A-1 Auto Parts”; except for the con- 
tributions made by Jim’s and Jerry’s services, all con- 
tributions to the acquisition of the property were paid by 
Lawrence, and Dorothy contributed nothing; Dorothy 
was a grantee of the property solely as a matter of 
convenience; Lawrence desired the property be conveyed 
by Dorothy to Jim and Jerry after his death and he had 
the same desire with reference to the business itself; a 
relationship of trust and confidence existed between 
Lawrence and Dorothy; Lawrence believed Dorothy 
would comply with his wishes and he would not have 
permitted Dorothy to be a grantee if he had known she 
would not; Dorothy acquired her title to the property by 
abuse of a confidential relationship; she holds the prop- 
erty as constructive trustee; and she refuses to convey 
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the same to Jim and Jerry although they have demanded 
that she do so. 

In addition, it is alleged the property referred to as 
Jim’s house was acquired by Dorothy and Lawrence on 
September 5, 1967; Jim inhabited that premises as his 
residence and erected improvements thereon; and the 
improvements were made in reliance on the intention 
of Lawrence to convey the property to Jim. 

The property referred to as Jerry’s house and building 
was acquired on June 26, 1971, by Dorothy and Law- 
rence as joint tenants with right of survivorship; Jerry 
inhabited a residence thereon and erected substantial 
improvements; and the improvements were made by 
Jerry in reliance on Lawrence’ intention that the prop- 
erty be conveyed to him. 

We now turn to a review of the evidence. In so doing 
we bear in mind that the motion of Dorothy to dismiss 
admits the truth of the evidence presented by Jim and 
Jerry and all the reasonable inferences therefrom. Cer- 
tain background information is undisputed. A good deal 
of the testimony by the witnesses is ambiguous, vague, 
and in the form of conclusions with foundation lacking. 
This is particularly true with respect to the times when 
certain conversations are said to have occurred. We 
will necessarily for the most part summarize this evi- 
dence in a conclusionary way, while recognizing that we 
must concede its truth and the truth of any reasonable 
inferences therefrom. 

Viewed in this light the question for our determina- 
tion is whether the evidence supports the reasonable con- 
clusion that Dorothy obtained title to the real estate in 
question by abuse of a confidential relationship under 
such circumstances that she ought not, according to the 
rules of equity and good conscience, hold and enjoy the 
benefits thereof, but should be held to be a constructive 
trustee of title for the benefit of Jim and Jerry. 

The record discloses that Mary Marco, the first wife of 
Lawrence and the mother of Jerry and Jim, died when 
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Jim, the youngest, was 18 months of age. Jerry was 2 
years older. After his mother’s death, Jim lived with 
and was raised by a grandfather. Jerry apparently 
continued to make his home with his father. Lawrence 
married Dorothy in 1946 while Jerry was very young. 
Lawrence and Dorothy had 12 children, 11 of whom 
were still living at the time of trial and the youngest 
of whom was 2 years of age when Lawrence died sud- 
denly in October of 1973. 

Jerry, when he was about 12 years of age, began to 
work for his father in an automobile service station 
which the father operated. Jim began to do the same 
type of work shortly thereafter. As an adjunct to the 
service station business, the father ran a junk car oper- 
ation. Jerry learned to cut up junkers with a torch. 
This was in about 1952. Jerry quit school in the twelfth 
grade. Jim quit school in about the eighth grade. 

In 1959 or 1960 the business known as A-1 Auto Parts 
began as an outgrowth of the junk car business. It con- 
sisted apparently of the purchase of old automobiles and 
the salvage and sale of parts therefrom. In this busi- 
ness Jim ran the office and Jerry the salvage of parts. 
Lawrence, the father, at least in the later years, did 
the hauling. 

While the two boys were minors neither got a regular 
salary although apparently they were furnished with a 
living, money for incidentals, and the use of an auto or 
automobiles. 

When Jerry was about 21 years of age he married 
and he began to draw a salary of $60 per week. A 
year later he moved to an existing basement residence 
located on the same real estate on which “Jerry’s house 
and building” were later constructed. In 1964 he bought 
a store building and moved it to the above premises. 
At that time the property was not owned by Dorothy 
and Lawrence, but apparently was held by lease. Using 
the building which he had purchased, Jerry began the 
construction of his house on the leased premises and 
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finished it in about 1969. He testified that the cost 
was about $8,000. This real estate was purchased by 
Lawrence and Dorothy in 1971 for $18,000. They took 
title as joint tenants with right of survivorship. In 1972 
and thereafter Jerry constructed at 7204 South 25th 
Street, on the same tract of real estate above described, 
what has been referred to as Jerry’s building. The cost 
was about $12,000. The evidence supports the conclusion 
that Jerry furnished the money for all these improve- 
ments although his father cosigned with him for money 
borrowed at a bank. At no time did Jerry pay real 
estate taxes on the land or rental therefor. Insurance 
on the property was paid from the A-1 Auto Parts busi- 
ness account. One witness testified that on one occasion 
Lawrence stated he had given Jim and Jerry the prop- 
erty on which “Jerry’s building” was located. 

Jerry continued to work for A-1 Auto Parts until his 
father’s death. His wages at that time were $115 per 
week. After Lawrence died Dorothy contemplated rais- 
ing the salary to $175, but a dispute over the estate of 
Lawrence occurred and Jerry was fired. Before the 
firing occurred and after Lawrence’ death, Dorothy told 
Jerry that she would leave the real estate where the 
house and building were located to him when she died. 

Jerry has, since the death of his father, filed a mechan- 
ic and materialman’s lien for the materials and labor he 
furnished in the above construction. The lien claimed 
for the house is $18,500 and the claim for the building 
is $27,000. Jim joined in this lien. Jerry has also filed 
a claim against the estate, apparently for the same 
items. 

Jim worked in A-1 Auto Parts from about 12 years 
of age until some time in 1969. When he reached 21, 
he began receiving take-home pay of $41.25. He mar- 
ried at age 26 at which time his wages were raised to 
$80 per week. After some time off in 1969 for reasons 
of health, Jim began the A-1 Auto Sales business across 
the street from A-1 Auto Parts. The real estate on 
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which that business is located was, at the time of Law- 
rence’ death, owned by Lawrence and Dorothy as joint 
tenants. The record does not disclose the date of acquisi- 
tion. 

Jim started living at 7401 Sarpy Avenue in 1966. The 
house located on the premises was in a state of disre- 
pair. Jerry’s grandfather had lived there beginning in 
1916. The land belonged to the railroad and was leased 
from it. Jim made improvements with his own funds 
and labor on the property for over a period of 6 or 7 
years, spending about $6,000. These improvements be- 
gan before Dorothy and Lawrence acquired title to this 
property from Dorothy’s parents in 1971. 

Jerry and Jim testified that income from A-1 Auto 
Parts was used to acquire all the real estate in question. 

Jim and Jerry have joined in filing a mechanic and 
materialman’s lien in the amount of $18,000 for the im- 
provements made on the real estate on which “Jim’s 
house” is located and have filed a claim against the es- 
tate of Lawrence for the same amount. 

When Lawrence died he had a will in which he left 
everything to Dorothy. Although the date of the exe- 
cution of the will is not shown by the evidence, it ap- 
pears to have been before any of the real estate in ques- 
tion was acquired. Shortly before his death, Lawrence 
mentioned to a close friend and confidant that he did have 
a will. This will has been admitted to probate. 

Jim and Jerry testified that they were told by their 
father that they would get the A-1 Auto Parts property 
and their own houses and building when he died. Both 
Jim and Jerry knew before their father’s death that 
Dorothy’s name was on some of the real estate, but 
they did not know how much. They expected to be pro- 
tected in “their stuff.” They stated that their father 
told them that he did not deed the property to them be- 
cause if they should be divorced their wives were likely 
to get the property. 

Jim and Jerry at first claimed to be part owners of 
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A-1 Auto Parts, but have since apparently abandoned 
that position. The income from the A-1 Auto Parts 
business and all other property was reported on the in- 
come returns of Lawrence and Dorothy. Lawrence and 
Dorothy were listed as the owners of the trade-name 
“A-1 Auto Parts” on a registration certificate executed 
in November 1959. In a renewal of this trade-name on 
June 11, 1969, Lawrence and Dorothy are listed as the 
applicants. The application describes the general nature 
of the business as new and used auto parts, used cars 
sold, and dismantling of same. The verification on the 
renewal was executed by Dorothy and Lawrence before 
Jerry A. Marco as a notary public. Jim paid no real 
estate taxes or rent on the property which he claims. 
Insurance thereon was paid by A-1 Auto Parts income. 
Witnesses testified that Lawrence had told them that 
Jim and Jerry were each owners of a one-third interest 
in the A-1 Auto Parts business. 

Jerry still occupies his home. Jim still occupies his 
house and also continues to carry on the A-1 Auto Sales 
business on the property owned by Dorothy. 

Jerry and Jim, through testimony of a friend of their 
father, introduced statements made by their father be- 
fore his death. The time these statements were made 
is uncertain: “Like from about ’60 to the time he died.” 
The first conversation was “Probably back in the 50’s. 

They [the boys] was little then.” Statements of 
Lawrence relating to the boys and A-1 Auto Parts were 
also introduced by the same witness in the following 
language: “Well, everything he would say was about 
the business would be ‘me and the boys. The boys, I 
mean they’re the ones that helped me and got going to 
where I’m at today. ... Mr. Marco said that he be- 
lieved that Jerry ought to have an opportunity to have 
another business, whatever he wanted to put in that 
building, like Jimmy did putting a garage up across the 
street from A-1 Auto Parts, which is A-1 Service, selling 
cars. And he didn’t blame the boys for trying to expand 
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and get something else besides A-1 Auto Parts. Q. What, 
if anything was said about... anything. A. Well, that 
was Jerry’s home and Jimmy’s home. ... Well, Jimmy 
remodeled his and Jerry moved a building from over 
on 60th and ‘L’ Street, which was a beer joint at one 
time, when they made the big ‘Y’ there, and put a 
building on it and did all the improvements in it. So 
it was his home, according to Mr. Marco. And Mrs. 
Marco felt the same way.” 

Testimony was adduced as to a conversation between 
Dorothy, Jim, and Jerry which took place after Law- 
rence’ death. The purpose of the testimony apparently 
was to show that Dorothy had made admissions against 
her interest. The substance of the conversation ap- 
parently was that Dorothy indicated her willingness to 
deed to Jim the real estate on which his house sits and 
to Jerry the real estate on which his house and building 
are located if the two would relinquish their claims to 
the A-1 Auto Parts business and real estate and the A-1 
Auto Sales real estate which at that time they seemed 
to be claiming. Jim and Jerry apparently were then 
unwilling to relinquish their claims on this other prop- 
erty. This part of the conversation can only be construed 
as an offer to compromise a disputed claim. It certainly 
cannot by itself be reasonably construed as an admission 
by Dorothy of facts which would make her a constructive 
trustee. 

Jim also testified as follows: “Q. Did you have any 
conversation with her about your house as to any in- 
terest she might have in it? A. It always was to be 
mine. With her, yes. There was really no question. 
Q. What about the Sales? A. And that was to be mine, 
there was no question. Q. But there was a discussion 
on the Auto Parts, wasn’t there? A. Well, he wanted 
the rest of the kids to come in, too, with us, a share of it. 
Q. Well, wasn’t she going to participate in it? A. Yeah. 
Well, the feeling was that there was a third there for — 
We was to work it and the third, other third, was to 
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provide for the other kids.” This testimony is ambiguous 
in the extreme, but as we read it de novo, the answers 
taken together seem not to be admissions by Dorothy 
but a restatement of previous claims which Jim had 
made. 

Part of the underpinning of the claims of Jerry and 
Jim is their assertion of contributions to the cost of ac- 
quisition of the real estate in question by reason of 
their services to A-1 Auto Parts for which they have 
not been compensated. As previously indicated, they 
also seem to have originally asserted that they were part 
owners of A-1 Auto Parts and thus it was their income 
that was used in part to acquire the real estate. The 
evidence does not make a prima facie case supporting 
these claims. During their minority their services and 
any income therefrom belonged as a matter of law to 
their father. Thereafter, they were paid regularly. 
There is no evidence of any agreement, direct or by im- 
plication, that they received less pay than they other- 
wise would have in consideration of being compensated 
later in some other way. The claim that they were 
part owners of A-1 Auto Parts supported only by testi- 
mony as to statements made by Lawrence is not legally 
supportable when considered with their own contradic- 
tory evidence. During most of the period of their serv- 
ices, to wit, from about 1952 to 1967, the A-1 Auto Parts 
real estate was merely leased; and there could not have 
been during that time any agreement that the services 
rendered were in consideration of a promise to convey 
property not then owned and the acquisition of which, 
so far as the record shows, was not even then contem- 
plated. The same is true with reference to the other 
two tracts of real estate involved on this appeal. 

There is little evidence in the record as to circum- 
stances surrounding the drafting and execution of the 
deeds by which Lawrence and Dorothy acquired title as 
joint tenants. In addition to the two properties here 
involved, there was much other real property acquired 


Vot. 196] JANUARY TERM, 1976 325 


Marco v. Marco 


by Lawrence and Dorothy and title taken in the same 
fashion. None of the deeds are in evidence. The wit- 
nesses were permitted to testify, or it is simply con- 
ceded, that the various properties were so acquired and 
held. The only direct testimony as to circumstances of 
acquisition comes from the seller of the 4 14-acre tract 
on which “Jerry’s house and building” are located. The 
substance of that witness’ testimony was that a pur- 
chase agreement was drawn. He could not remember 
whether or not Dorothy was a party to the purchase 
agreement. However, he was instructed, apparently by 
Lawrence, that the deed was to be made to Lawrence 
and Dorothy as joint tenants and this was done. At 
the time the decision was made Lawrence and Dorothy 
were apparently together in a trailer house, the loca- 
tion of which the record does not show. The seller 
seemingly waited outside the door while the decision to 
purchase was being made by Lawrence and Dorothy. 

When a husband and wife take title to property as 
joint tenants, even though one pays all the considera- 
tion therefor a gift is presumed to be made by the 
spouse furnishing the consideration to the other who 
did not. This presumption is rebuttable. Hoover v. 
Haller, 146 Neb. 697, 21 N. W. 2d 450; McCormick v. 
McCormick, 150 Neb. 192, 33 N. W. 2d 543. That pre- 
sumption is not rebutted by the evidence here, even as- 
suming its truth and the reasonable inferences therefrom. 

The record is completely devoid of any evidence, di- 
rect or by inference, to show that Dorothy was named as 
‘a grantee in the deeds through some abuse of a confi- 
dential relationship. When the deed of 1967 was made, 
Dorothy and Lawrence had been married for more than 
20 years. They then had a large family. At least one 
child was born after that time. When the deed of 1971 
was made they had been married about 26 years. It 
was at about that time their youngest child was born. 
Eighteen thousand dollars was paid for the last-men- 
tioned acquisition and the evidence is completely de- 
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void of anything which would support an inference 
that any of this money was Jerry’s. There is no evi- 
dence in the record whatever as to the circumstances 
surrounding the acquisition of the property acquired 
from Dorothy’s parents and on which “Jim’s house” is 
located. 

The evidence therefore does not establish prima facie 
that Dorothy obtained title by virtue of a confidential 
relationship, under such circumstances that she ought 
not, according to the rules of equity and good conscience 
as administered in chancery, hold and enjoy the benefits 
of title to the property in question. Under the circum- 
stances shown, equity need not raise a trust by con- 
struction upon the legal title to the real estate in ques- 
tion. 

Lawrence may well have intended, and we must ac- 
cept on the basis of the record, that he did orally ex- 
press his intention that Jerry was to have his home and 
building and Jim his home, but this alone is not enough 
to raise a constructive trust in the real estate. If it 
were, then no deed and no will would be secure. There 
is nothing in the record to show that such intention was 
communicated to Dorothy or that she took title with 
some agreement with reference thereto. We, of course, 
do not pass on matters not before us in this case. If 
the two sons are entitled to some relief, it is not in the 
form of requiring Dorothy to convey to Jerry the legal 
title to the 41% acres of land on which his “house and 
building” are located, nor by requiring Dorothy to con- 
vey to Jim the 10 lots on which “his house” is located 
and to the two of them a two-thirds interest in the A-1 
Auto Parts real estate. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JOHN D. SCHLEIS, 
APPELLANT. 
243 N. W. 2d 50 


Filed June 9, 1976. No. 40393. 


Criminal Law: Sentences: Probation and Parole. This court will 
not overturn an order or sentence of the trial court which 
denies probation unless there has been an abuse of discretion. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Toney J. Redman, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before WuitTe, C. J., SPENCER, McCown, 
NEWTON, CLINTON, and BropkKEy, JJ., and Kuns, Retired 
District Judge. 


Waite, C. J. 

The defendant, after pleading nolo contendere, was 
convicted of conspiring to possess amphetamines with 
the intent to deliver, in violation of section 28-4,129, 
R. S. Supp., 1974. The District Court sentenced the de- 
fendant to 1 year in the Nebraska Penal and Correc- 
tional Complex. The defendant’s sole contention on ap- 
peal is that the sentence is excessive. The defendant 
believes that he should have been granted probation. 
We affirm the judgment and sentence of the District 
Court. 

In State v. Swails, 195 Neb. 406, 238 N. W. 2d 246, we 
said: ‘This court will not overturn an order or sentence 
of the trial court which denies probation unless there 
has been an abuse of discretion.” 

The presentence investigation indicates that the de- 
fendant has a long involvement in drug traffic. By his 
own admission, he became involved in the drug business 
in about June 1974. He met another drug dealer and 
became involved “heavily” in selling amphetamines. By 


328 NEBRASKA REPORTS [Vou. 196 


Peterson v. Peterson 


his own admission, he became involved in a deal in 
which his partner went to California to purchase drugs, 
and the amount of money involved in this deal was 
around $10,000. He states that at that time he “quit 
being the middle man or small.” He borrowed about 
$1,200 from a friend in order to pursue the business. 
He admits that in August 1974 he got “busted” for a sale 
of drugs. He states subsequent to August 1974 that he 
and his roommates became brokers and would bring in 
the drugs and pass them on to big dealers or distributors. 
He made three trips to California himself for the purchase 
of drugs. The record reveals that on one of these trans- 
actions, probably the one just mentioned, he was arrested 
and the case was disposed of by his pleading guilty toa 
reduced charge. We observe that as a part of the plea 
bargain in the present case a charge of possession of 
drugs with intent to deliver was dismissed. 

Considering the nature of the offense, and the indi- 
cated persistence in the same conduct, there does not 
appear any abuse of discretion by the District Court in 
imposing the sentence that it did and denying proba- 
tion. 

The judgment and sentence of the District Court are 
correct and are affirmed. 

AFFIRMED. 


CHRIS PETERSON, APPELLANT, V. MELVIN PETERSON, 
APPELLEE. 
243 N. W. 2d 51 


Filed June 9, 1976. No. 40404. 


1. Divorce: Parent and Child: Infants. Custody and visitation 
of a minor child shall be determined on the basis of the 
child’s best interests. 

In cases involving determinations of 
child custody, the findings of the trial court both as to an 
evaluation of the evidence and as to the matter of custody 
will not be disturbed on appeal if the findings are in conformity 
with the pertinent statutes, are not a clear abuse of discretion, 
or are not clearly against the weight of the evidence. 
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Appeal from the District Court for Hall County: 
DonaLp H. Weaver, Judge. Affirmed. 


Cunningham, Blackburn, Von Seggern & Livingston, 
for appellant. 


Richard L. Huber, for appellee. 


Heard before Wuitr, C. J.. McCown, and BropkEy, 
JJ., and Ricuuine, District Judge. 


RicuuinG, District Judge. 

The appellant’s petition in the District Court prayed 
for dissolution of the marriage, custody of the minor 
child with support therefore, temporary and permanent 
alimony, and an equitable division of the property of the 
parties hereto. The decree dissolved the marriage, 
made provision for the division of the property, both real 
and personal, awarded the appellant alimony in the sum 
of $2,000, and awarded custody of the minor child to the 
appellee with rights of visitation in the appellant. Ap- 
peal was taken from that provision of the decree award- 
ing custody of the child to the appellee. We affirm. 

The appellant’s childless first marriage was terminated 
by divorce. The first marriage of the appellee was ter- 
minated by the death of his wife. This left him with 
the custody of a surviving daughter, who at the time of 
these proceedings was 10 years of age. 

The parties hereto were married on December 1, 1972, 
and a son was born on December 23, 1973. 

During the first marriage of the appellee he and his 
family had resided at York, Nebraska, and he still re- 
sided there at the time of the marriage of the parties 
hereto. After the marriage they purchased an acreage 
at York, upon which their home was located. 

Prior to the appellant’s filing her petition for dis- 
solution, the parties had separated and the appellant 
had moved to Grand Island. The appellee continued to 
live at York. In fact, the appellee filed a petition for 
dissolution at York, which was subsequently dismissed 
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when it was determined that the District Court for 
Hall County, Nebraska, had acquired jurisdiction by the 
appellant having already filed her petition in that court. 

The appellee’s mother lived on the same acreage with 
the appellee in a double wide trailer next door to the 
appellee’s home and took care of his daughter until 
the appellee returned from work. Testimony disclosed 
also that, in addition, if needed, the babysitter which 
the parties had used for their son was still available for 
the same purpose for the appellee if he were awarded 
custody. 

The trial court noted that: ‘“* * * the father’s home 
offered the more stable situation. * * * The father ap- 
parently was pretty successful in caring for his other 
child. * * * It appears to me the child’s best interests 
are being with the father. This doesn’t say the mother 
is unfit.” 

The evidence described the appellant’s home in Grand 
Island and the plans she had for the care of the child. 

Section 42-364, R. S. Supp., 1974, provides, so far as 
material herein, as follows: “Custody and visitation of 
minor children shall be determined on the basis of their 
best interests. Subsequent changes may be made by the 
court when required after notice and hearing. 

“(1) In determining with which of the parents the 
children, or any of them, shall remain, the court shall 
consider the best interests of the children which shall 
include but not be limited to: ; 

“(a) The relationship of the children to each parent 
prior to the commencement of the action or any sub- 
sequent hearing; * * * 

“(2) In determining with which of the parents the 
children, or any of them, shall remain, the court shall 
not give preference to either parent based on the sex 
of the parent and no presumption shall exist that either 
parent is more fit to have custody of the children than 
the other.” 

We stated in Young v. Young, 195 Neb. 163, 237 N. W. 
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2d 135: “When viewing these cases from a cold record, 
the decision of the trial judge is peculiarly entitled to 
respect. He saw all the parties and witnesses. He was 
in closer touch with the situation than this court can 
be from a review of a written record. While this case 
is triable de novo in this court, we cannot overlook the 
fact that the judgment of the trial judge is entitled to 
great weight in determining the best interests of chil- 
dren in custody proceedings. While the trial court did 
not find that either party was unfit to have the custody 
of the children, he did place them in the custody of 
Daymon. From a review of the record, we cannot say 
that he abused his discretion in this respect.” 

Young v. Young, supra, cited with approval Christen- 
sen v. Christensen, 191 Neb. 355, 215 N. W. 2d 111, 
which, in addition to enumerating factors to be con- 
sidered in the award of custody, also held: “In evalu- 
ating the general concept of the best interests and wel- 
fare of the children it is settled and fundamental law 
that this court will give weight to the fact that the trial 
judge saw and observed the witnesses and the attitude 
of the parents at the trial.” 

. In Kockrow v. Kockrow, 191 Neb. 657, 217 N. W. 2d 

89, we held: “In cases involving determinations of child 
custody, the findings of the trial court both as to an 
evaluation of the evidence and as to the matter of cus- 
tody will not be disturbed on appeal unless there is a 
clear abuse of discretion * *.* or it is clearly against 
the weight of the evidence.” 

Upon full de novo consideration of all the evidence 
in this case we conclude that the judgment of the trial 
court in finding that it was for the best interests of the 
child that his custody be awarded to the father-ap- 
pellee was in accord with the pertinent statutes, was 
not contrary to the evidence, was not unreasonable, 
was not an abuse of discretion, and should be affirmed. 

AFFIRMED. 

BosLauGH, J., participating on briefs. 
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STATE OF NEBRASKA, APPELLEE, V. CURTIS FOSTER, 
APPELLANT. 
242 N. W. 2d 876 


Filed June 9, 1976. No. 40410. 


1. Criminal Law: Controlled Substances: Evidence: Trial. Evi- 
dence that the accused had physical or constructive possession 
of a drug with knowledge of its presence and its character as 
a controlled substance is sufficient to support a finding of 
possession. 


Constructive possession may 
be proved by direct or circumstantial evidence, and may be 
shown by the accused’s proximity to the substance at the time 
of the arrest or by a showing of dominion over the substance. 

8. Criminal Law: Aiders and Abettors. Aiding and abetting in- 
volves some participation in the criminal act or involves some 
conscious sharing in the criminal act, as in something that 
accused wishes to bring about, in furtherance of the common 
design, either before or at the time the criminal act is com- 
mitted, and it is necessary that he seeks by his action to 
make it succeed. 

4, Trial: Judgments. Where a law action is tried to the court 
without a jury, the finding of the court has the effect of a 
jury verdict and will not be disturbed on appeal unless clearly 
wrong. 

5. Criminal Law: Verdicts: Evidence. In criminal cases, the 
verdict of a jury must be sustained if there is substantial evi- 
dence, taking the view most favorable to the State, to support it. 

6. Juries: Jurors: Constitutional Law. Section 25-1601, R. S. 
Supp., 1974, excluding 19 and 20 year olds from petit and 
grand jury service does not violate constitutional due process 
guarantees, as those who are 19 and 20 years old do not com- 
prise a cognizable class. 


Appeal from the District Court for Douglas County: 
Donato J. Hamitton, Judge. Affirmed. 


Paul E. Watts, J. Joseph McQuillan, Gerald E. Moran, 
and Robert C. Sigler, for appellant. 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 


Heard before WhuiTz, C. J., SPENCER, McCown, 
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NEWTON, CLINTON, and BRoDKEY, JJ., and Kuns, Retired 
District Judge. 


Bropkey, J. 

A grand jury for Douglas County, Nebraska, returned 
an indictment against the defendant, Curtis Foster, 
charging that he “did unlawfully and knowingly or in- 
tentionally possess with the intent to distribute, deliver, 
or dispense a controlled substance, to wit: “Heroin.” 
On February 6, 1975, he was arraigned and plead not 
guilty. Trial was had to the court on May 15, 1975, de- 
fendant having waived a jury trial; and the court con- 
victed Foster of the offense. On September 16, 1975, 
the court sentenced him to imprisonment in the Ne- 
braska Penal and Correctional Complex for a period of 
5 years. He has now appealed his conviction to this 
court. We affirm. 

In his appeal, Foster alleges only two grounds which 
he claims require reversal of his case. He first alleges 
that there was insufficient evidence to support the find- 
ings and judgment of the trial court; and, secondly, that 
he was deprived of due process of law by the failure 
of the court to sustain his motion to quash his indict- 
ment which he claims was invalid because Nebraska’s 
method of grand jury selection systematically excluded 
19 and 20 year old voters from service. 

We discuss these assignments of error in the order in 
which appellant has presented them. An undercover 
narcotics officer, Charles Cramer, testified that on the 
nights of December 3 and 5, 1974, he made heroin pur- 
chases at Foster’s home in Omaha, Nebraska, from one 
Cecil Bradshaw, an old army friend of Fosters, who at 
that time was living with Foster and his wife. Although 
the testimony presented at the trial was conflicting, the 
agent, Officer Cramer, testified that on December 3, he 
and Bradshaw went to the Foster residence, arriving at 
approximately 9:30 p.m. The house was locked, and the 
two waited outside until Curtis Foster and his wife, 
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Claudette, and his brother, Irwin Foster, returned home. 
Cramer testified that he sat down in the livingroom, 
while Curtis and Irwin went into Bradshaw’s room, a 
bedroom located at the southwest corner of the house. 
Bradshaw asked Cramer what he wanted to buy, then 
went into the southwest bedroom, and returned with a 
packet containing a substance that was later analyzed 
and determined to be heroin. On December 5, Brad- 
shaw and Cramer again went to Foster’s house; and, 
according to the officer, Curtis Foster talked to him in 
the livingroom, while Bradshaw went into the south- 
west bedroom. Bradshaw returned approximately 10 
minutes later carrying a plate with yellow powder on it 
and asked Cramer to follow him into the basement. In 
the basement, Cramer rejected the powder, indicating 
he wanted “the same stuff” he had purchased on De- 
cember 3. They returned upstairs, and Cramer testi- 
fied that he then told Curtis Foster that “this wasn’t 
the same stuff I bought last time and I didn’t want it.” 
Cramer testified that Foster replied, “There is a mixup. 
I will straighten it out,” and that Foster then followed 
Bradshaw into the southwest bedroom. Curtis Foster 
returned alone; and, according to Cramer, a conversa- 
tion ensued concerning various “cutting agents.” Brad- 
shaw then came out of the hallway and asked Cramer 
to return to the basement with him. He did so, and a 
sale of a substance, later found to be heroin, was com- 
pleted. 

Irwin Foster, the brother of Curtis, denied being in 
Bradshaw’s room on either occasion and claimed that he 
was in his own bedroom located next to Bradshaw’s on 
the south side of the house. Curtis Foster denied having 
any knowledge of Bradshaw’s activities in dealing with 
drugs. He testified that on December 3, he and his 
wife, and his brother, had just returned from shopping 
when they admitted Bradshaw and Cramer into the 
house, that he went into his own room in the northwest 
corner of the house to put some parcels away, returned 
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to the livingroom, and then went back to his room to 
change his clothes. He said he was not in Bradshaw’s 
room that evening. Both Curtis Foster and his wife 
denied the conversation about cutting agents testified 
to by Cramer. 

Foster contends that the evidence is insufficient to 
show that he had “possession” of the controlled sub- 
stance, or that he had the requisite intent to deliver. 

The rule is that evidence the accused had physical or 
constructive possession of a drug with knowledge of its 
presence and its character as a controlled substance is 
sufficient to support a finding of possession. State v. 
Shimp, 190 Neb. 137, 206 N. W. 2d 627 (1973); State v. 
Faircloth, 181 Neb. 333, 148 N. W. 2d 187 (1967). Al- 
though the evidence is clearly sufficient to establish that 
Bradshaw had actual possession of the drugs in question, 
there does not appear to be any direct evidence that 
Foster was ever in actual possession of the drugs. His 
possession, if at all, was constructive possession. Con- 
structive possession may be proved by direct or circum- 
stantial evidence, and may be shown by the accused’s 
proximity to the substance at the time of the arrest 
or by a showing of dominion over the substance. State 
v. Morford, 192 Neb. 412, 222 N. W. 2d 117 (1974); State 
v. Faircloth, supra; State v. Shimp, supra. 

In the instant case, there is evidence that Cecil Brad- 
shaw was staying in Curtis Foster’s house and occupied 
the southwest bedroom. According to the testimony of 
Officer Cramer, Foster was present with Bradshaw while 
Bradshaw prepared to bring the drugs to Cramer. 
There is evidence from which the court could conclude 
that Foster had sufficient control or dominion over the 
heroin to be able to assist Officer Cramer in obtaining 
an exchange of the unsatisfactory heroin for other heroin 
that was acceptable, and that he did so. There was also 
sufficient evidence in the record from which the court 
might well have found that Bradshaw did not have ex- 
clusive control over the heroin, although it was appar- 
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ently kept in his bedroom; and that Foster, in whose 
home the drugs were kept, had more than a passive re- 
lationship with those drugs. 

Foster contends that there was insufficient evidence 
of an intent to deliver. We disagree. The evidence re- 
veals that Foster was a party to Bradshaw’s delivery 
preparations; and that he and Bradshaw went to the 
southwest bedroom to exchange the heroin, immediately 
after Foster’s statement to Cramer, “There is a mixup. 
I will straighten it out.” Foster’s conduct at that time 
is relevant and referable to an intent on his part to de- 
liver the heroin to Cramer, which occurred shortly 
thereafter. 

Moreover, it appears that the evidence adduced was 
ample to establish under section 28-201, R. R. S. 1943, that 
Foster aided and abetted Bradshaw in his sale and deli- 
very of the drugs to Cramer. Aiding and abetting involves 
some participation in the criminal act or involves some 
conscious sharing in the criminal act, as in something that 
the accused wishes to bring about, in furtherance of a 
common design, either before or at the time the criminal 
act is committed, and it is necessary that he seeks by 
his action to make it succeed. State v. Alvarez, 189 
Neb. 276, 202 N. W. 2d 600 (1972). Foster’s conduct 
satisfies the above criteria, and that being so, under 
section 28-201, R. R. S. 1943, he “may be prosecuted and 
punished as if he were the principal offender.” We are 
unable to ascertain from the record in this case wheth- 
er Cecil Bradshaw was charged or convicted for his 
activities arising out of the facts of this case; and, if so, 
for what offense. In any event, this would not fore- 
close the prosecution and conviction of Foster as an 
aider and abettor under section 28-201, R. R. S. 1943. 
The law is well established under that section that the 
conviction of the principal is not necessary for convic- 
tion of an aider and abettor, and that, in fact, it is not 
even necessary that the identity of the principal be es- 
tablished. State v. Alcorn, 187 Neb. 854, 194 N. W. 2d 
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798 (1972); Pigman v. United States, 407 F. 2d 237 
(8th Cir., 1969). 

In this case, the trier of fact was the court, rather 
than a jury. We have held that where a law action is 
tried to the court without a jury, the finding of the 
court has the effect of a jury verdict and will not be 
disturbed on appeal unless clearly wrong. Siefford v. 
Housing Authority, 192 Neb. 643, 223 N. W. 2d 816 
(1974); First Nat. Bank of Omaha v. First Cadco Corp., 
189 Neb. 734, 205 N. W. 2d 115 (1973). This court has 
adopted the rule in criminal cases that the verdict of a 
jury must be sustained if there is substantial evidence, 
taking the view most favorable to the State, to support 
it. State v. Lacy, 195 Neb. 299, 237 N. W. 2d 650 
(1976); State v. Fowler, 193 Neb. 420, 227 N. W. 2d 589 
(1975). There was “substantial evidence, taking the 
view most favorable to the State” to support the verdict 
of the court in this case. 

We now consider Foster’s claim that the trial court 
erred in failing to quash the indictment against him 
because the indictment was returned by a grand jury 
which, he asserts, was composed in a manner prohibited 
by the due process clause of the Fourteenth Amend- 
ment to the Constitution of the United States. As late 
as 1969, the statutes of Nebraska required that a grand 
or petit juror must be over the age of 25 years and un- 
der the age of 70 years. § 25-1601, R. R. S. 1943. In 
1969 the Legislature amended the language of that 
section to provide that such jurors must be over the age 
of 21 years and under the age of 70 years. § 25-1601, 
R. S. Supp., 1974. That minimum age requirement 
has been in effect from 1969 until the present date. 
In support of his position, appellant points out that 
under section 38-101, R. R. S. 1943, all persons under 19 
years of age are declared to be minors. This provision 
of the statute is contained in the article dealing with 
guardianship of minors. This provision has been | 
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changed from time to time. See, for example, $ 38-101, 
R. S. Supp., 1969. 

Appellant argues that the present statutes permitting 
only individuals above the age of 21 to serve on grand 
or petit juries amounts to a deliberate and systematic 
exclusion of an entire class of 19 and 20 year old voters, 
depriving him of his right to due process of law and 
rendering the indictment returned by that grand jury 
void. The law is well established that the systematic 
exclusion of a class of persons from jury service is un- 
constitutional. Peters v. Kiff, 407 U. S. 493, 92 S. Ct. 
2163, 33 L. Ed. 2d 83 (1972). In Peters, which involved 
the exclusion of negroes from jury service, the court 
pointed out that the Sixth Amendment guarantee of a 
jury in criminal prosecutions comprehends a fair pos- 
sibility for obtaining a representative cross-section of 
the community on the jury and stated: “When any 
large and identifiable segment of the community is ex- 
cluded from jury service, the effect is to remove from 
the jury room qualities of human nature and varieties of 
human experience, the range of which is unknown and 
perhaps unknowable.” The same rule was applied in 
Taylor v. State of Lousiana, 419 U. S. 522, 95 S. Ct. 692, 
42 L. Ed. 2d 690 (1975), which involved the exclusion of 
women from jury service. By analogy, appellant argues 
that in Nebraska the exclusion of the 19 and 20 year 
old age group from jury service is likewise unconstitu- 
tional. To determine the validity of appellant’s claim, 
it is first necessary to determine whether the 19 and 20 
year old individuals comprise a “well-defined class of 
citizens” or a “cognizable group”; and, if so, whether the 
class was arbitrarily excluded from jury service. 

It has been held that for purposes of jury challenges, 
a group to be “cognizable” must have a definite composi- 
tion, must have members who share common attitudes or 
ideas or experience, and must have a community of in- 
terest which cannot be adequately protected by the rest 
of the populace. United States v. Guzman, 337 F. Supp. 
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140 (S.D.N.Y., 1972), affirmed, 468 F. 2d 1245 (2d Cir., 
1972), cert. den. 410 U. S. 937, 93 S. Ct. 1937, 35 L. Ed. 
2d 602 (1973). See, also, United States v. Test, 399 F. 
Supp. 683 (Colo., 1975); Test v. United States, 420 U. 8. 
28, 95 S. Ct. 749, 42 L. Ed. 2d 786 (1975). Similar criteria 
have been applied to various age groups on several oc- 
casions by federal courts. In every instance, except one 
which involved the exclusion of persons between the 
ages of 21 and 34 [United States v. Butera, 420 F. 2d 
564 (1st Cir., 1970)], the courts have found that the spec- 
ified age groups were not a cognizable class. See, e.g., 
United States v. Lewis, 472 F. 2d 252 (3d Cir., 1973); 
United States v. Geelan, 509 F. 2d 737 (8th Cir., 1974); 
United States v. Duncan, 456 F. 2d 1401 (9th Cir., 1972); 
United States v. Guzman, supra. The above cases, with 
the exception of United States v. Butera, supra, involved 
a statutory exclusion from jury duty of persons between 
18 and 20 years of age. The United States Supreme 
Court has recently alluded to the question of whether 
“the young” are an identifiable group, but has not re- 
solved the issue. Hamling v. United States, 418 U. S. 
87, 94S. Ct. 2887, 41 L. Ed. 2d 590 (1974). 

As pointed out by the court in United States v. Guz- 
man, 337 F. Supp. 140: “Among any age group there 
will be vast variations in attitudes, viewpoints, and ex- 
periences. The fact that two persons are the same age 
does not necessarily give them a community of interest. 
And although we hear much talk of the ‘generation 
gap,’ it is impossible to define that gap with any pre- 
cision, as the defendant has tried to do.” Our conclusion 
is that the 19 and 20 year olds excluded from jury serv- 
ice in Nebraska do not constitute a cognizable class of 
“the young” and their interests and attitudes are ad- 
equately represented by the 21 year olds and other 
young people who are permitted to serve. Nor do we 
believe that the exclusion of those 19 and 20 years of 
age is arbitrary. Many in that age group undoubtedly 
attend college or other schools, making jury service in- 
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convenient. Moreover, a higher level of maturity or 
education may arguably result from setting the age 
minimum at 21 years of age. Nor is the lower minimum 
voting age of 18 years any indication of discrimination 
or exclusion, as different qualities may be required for 
voting than for jury service. See United States v. 
Duncan, supra. We conclude, therefore, that the ex- 
clusion of the 19 and 20 year old group from service 
on juries does not render the Nebraska jury selection 
procedure unconstitutional, nor did it deprive appellant 
of his constitutional right to due process of law. The 
court was correct in overruling the motion to quash the 
indictment. 
The judgment of the trial court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILL H. JEFFERSON, JR., 
APPELLANT. 
242 N. W. 2d 881 


Filed June 9, 1976. No. 40413. 


1. Constitutional Law: Probable Cause: Stop and Check: Criminal 
Law. The Fourth Amendment does not require a policeman 
who lacks the precise level of information necessary for prob- 
able cause to arrest to simply shrug his shoulders and allow 
a crime to occur or a criminal to escape. A brief stop of 
a suspicious individual, in order to determine his identity or 
to maintain the status quo momentarily while obtaining more 
information, may be most reasonable in light of the facts 
known to the officer at the time. 

2. Criminal Law: Searches and Seizures. In evaluation of the 
reasonableness of a search or seizure without warrant it is 
imperative that the facts be judged against an objective stand- 
ard: Would the facts available to the officer at the moment 
of the search or the seizure warrant a man of reasonable 
caution in the belief that the action taken was appropriate? 

3. Criminal Law: Searches and Seizures: Trial. Objects falling 
in the plain view of a peace officer who has a right to be in 
the position to have that view are subject to seizure and may 
be introduced in evidence. 
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4, Criminal Law: Searches and Seizures: Probable Cause. The 
standard for determining probable cause for search and seizure 
is practical and not technical. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for 
appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NewTon, CLINTon, and BropkKEy, JJ. 


Newton, J. 

This is an appeal from a robbery conviction. The de- 
fendant, who was 22 years of age at the time, and his 
15-year-old brother Tommy Lee Williams followed the 
victim’s automobile for some distance and into the park- 
ing lot of the Keystone Pharmacy in Omaha, Nebraska. 
The victim was there assaulted and her white purse 
stolen. The only assignment of error is the refusal of 
the court to suppress evidence regarding the purse. Two 
questions are presented. Were the officers justified in 
stopping defendant’s automobile and was the seizure of 
the purse legally authorized? We affirm the judgment 
of the District Court. 

The robbery occurred after dark in a restricted curfew 
area which had sustained extensive damage from a re- 
cent tornado. Two police detectives patrolling the area 
saw the defendant’s automobile leave the Keystone 
Pharmacy parking lot with its lights off, without stop- 
ping for traffic, and proceed west for a block or two 
where it made an illegal U-turn and then proceeded 
east. It could have crossed and proceeded east directly 
in front of the parking lot. The defendant’s automobile 
caught up with the officer’s automobile at a stoplight. 
The defendant and Williams were both convicted felons 
and defendant was known to one of the officers. De- 
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fendant was operating the automobile on in-transit tags. 
The officers knew that defendant and his brother did 
not reside in the restricted area. They also observed 
that the passenger Williams appeared to be examining 
something in his lap. The officers became suspicious 
and stopped defendant’s automobile to check out its 
occupants. The two men lied to the officers regarding 
where they had been or came from. The officers had 
seen the defendant’s automobile in the area of the Key- 
stone Pharmacy and knew the statements were false. 
While one of the officers was talking to the defendant, 
the officer, through the open door on the passenger’s 
side, observed white leather straps protruding from 
under the front seat. On bending over he ascertained 
that the straps were part of a lady’s white leather 
purse. The officer picked up the purse and asked the 
defendant who it belonged to. Defendant said it was his 
sister’s but did not know her name. The officer ex- 
amined the purse for identification. It was then as- 
certained by radio that a robbery had occurred at the 
Keystone Pharmacy and that the victim’s name agreed 
with the name on identification cards found in the 
purse. There is additional conclusive evidence of guilt 
but it is not material on the questions in issue. 

Was the stop of defendant’s automobile justified? 
““The Fourth Amendment does not require a policeman 
who lacks the precise level of information necessary for 
probable cause to arrest to simply shrug his shoulders 
and allow a crime to occur or a criminal to escape. 
* * * A brief stop of a suspicious individual, in order 
to determine his identity or to maintain the status quo 
momentarily while obtaining more information, may be 
most reasonable in light of the facts known to the of- 
ficer at the time. * * *.’” State v. Brown, 195 Neb. 
321, 237 N. W. 2d 861. See, also, Adams v. Williams, 
407 U. S. 143, 92 S. Ct. 1921, 32 L. Ed. 2d 612. Under 
all the facts, we conclude that the stop was legally rea- 
sonable and valid. 
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Was the seizure and search of the purse constitu- 
tionally justified? The purse was in the plain view of 
the officer and was discovered inadvertently while the 
officer was talking with the defendant. A review of the 
factors motivating the actions of the officers discloses 
probable cause to believe the purse had been stolen. 
When first observed the defendant and Williams were 
apparently in a hurry to get away from the Keystone 
Pharmacy parking lot. They did not wait for traffic 
to clear so that they could cross the westbound lane 
and proceed east. Instead, they darted out into the 
westbound lane and made an illegal U-turn. They were 
_in a restricted curfew area damaged by a recent tor- 
nado and subject to possible looting, apparently with no 
reason for their presence there. Defendant was known 
to one of the officers to be a felon and denied having 
been in the vicinity of the pharmacy. Williams was 
seen examining something in his lap and when stopped, 
the purse was found pushed under the seat, not on a 
seat where it would normally be placed if there was no 
reason to conceal it. The defendant claimed it was his 
sister’s but professed not to know her name and with- 
in a couple of minutes it was definitely found to be a 
stolen purse. The entire sequence of events constituted 
one continuous, related transaction. There were exigent 
circumstances attendant as is normally the case where 
vehicles moving on public thoroughfares are concerned. 
As indicated in Adams v. Williams, supra, the suspicious 
circumstances demanded investigation by conscientious 
officers. 

It is often impossible for a police officer to know 
that property discovered has been stolen. In arriving 
at that conclusion he can judge only on the facts as he 
knows them. “In evaluation of the reasonableness of a 
search or seizure without warrant it is imperative that 
the facts be judged against an objective standard: 
Would the facts available to the officer at the moment 
of the search or the seizure warrant a man of reason- 
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able caution in the belief that the action taken was ap- 
propriate? * * * 

“Objects falling in the plain view of a peace officer 
who has a right to be in the position to have that view 
are subject to seizure and may be introduced in evi- 
dence.” State v. Dillwood, 183 Neb. 360, 160 N. W. 2d 
195. See, also, Coolidge v. New Hampshire, 403 U. S. 
443, 91 S. Ct. 2022, 29 L. Ed. 2d 564. The standard for 
determining probable cause for search and seizure is 
practical and not technical. See State v. Dillwood, 
supra. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STaTE OF NEBRASKA, APPELLEE, v. EDWIN A. LEE, 
APPELLANT. 
243 N. W. 2d 53 


Filed June 9, 1976. No. 40416. 


1. Trial: Witnesses: Evidence. Where a witness is called for the 
purpose of impeaching a witness on the trial, the evidence of 
such witness is not admissible unless a foundation for such 
impeachment has been laid by calling the attention of the wit- 
ness to be impeached to the alleged inconsistent acts or state- 
ments, and giving him an opportunity to state whether or not 
he poprormed such acts or made such statements. 

The impeachment of a witness by 
showing contradictory statements made by him is admitted 
solely for the purpose of discrediting the reliability of the 
witness; it is not substantive evidence of the facts stated. 

8. Trial: Evidence. The admission of testimony wrongfully re- 
ceived in a case tried to a jury is prejudicial error where 
it may have influenced the verdict. 


Appeal from the District Court for Keith County: 
HucH Stuart, Judge. Reversed and remanded for a 
new trial. 


Murphy, Pedersen & Piccolo and LeRoy Anderson, for 
appellant, 
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Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BoSLAUGH, McCown, NEwTon, 
CLINTON, and BropKEy, JJ. 


Newton, J. 

The defendant appeals from his conviction of assault 
with intent to inflict great bodily injury. Assignments 
of error deal with the alleged improper admission of 
impeachment testimony and of a failure to prove an in- 
tent to inflict great bodily injury. We reverse the judg- 
ment of the District Court. 

The evidence reflects that on the night in question 
the complaining witness, Frank Torres, and Domingo 
Reyes were riding around and drinking. They stopped 
at a filling station where Regan Lee worked, got some 
gas, and Domingo Reyes struck Regan in the face. 
Later that evening Regan Lee met his brother Ronny 
Lee, Kent Rutter, Steve Hirsh, and the defendant, who 
is not related to Regan or Ronny Lee. Due to the in- 
cident at the filling station, they set out to find Frank 
Torres and Domingo Reyes and late that night, they 
met them at a Dairy Queen. Some argument ensued 
between the defendant and Torres, and between Reyes 
and the other boys. Torres was knocked down by the 
defendant. The defendant said he used his fist and 
afterwards got a heavy steel bar and struck Torres on 
the chest; also, that cuts on Torres’ head were received 
when his head struck an automobile door as he fell. 
The State’s evidence indicates that the cuts on Torres’ 
head resulted when he was twice struck on the head 
with the steel bar. There were two cuts, each requiring 
four stitches. 

The evidence was quite conflicting and defendant 
maintained he acted in self-defense. Ronny Lee testified 
that he did not see either blow struck but saw Torres as 
he was falling. After the fracas several of them went to 
the defendant’s apartment. Ronny Lee stated that he 
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stayed at the defendant’s apartment that night and 
never left until the next day. The State, without hav- 
ing questioned Ronny Lee in regard thereto and over 
objection, introduced a witness who testified that he 
saw Ronny Lee and Kent Rutter in his donut shop after 
2 a.m. following the incident in question and both said 
that the defendant had “smacked” Torres in the head 
with a pipe. Kent Rutter was not called as a witness. 
The court did not instruct the jury that this evidence 
was admitted for impeachment purposes only. 

“Where a witness is called for the purpose of im- 
peaching a witness on the trial, the evidence of such 
witness is not admissible unless a foundation for such 
impeachment has been laid by calling the attention of 
the witness to be impeached to the alleged inconsistent 
acts or statements, and giving him an opportunity to 
state whether or not he performed such acts or made 
such statements. * * * 

“The impeachment of a witness by showing contra- 
dictory statements made by him is admitted solely for 
the purpose of discrediting the reliability of the witness; 
it is not substantive evidence of the facts stated.” State 
v. Witmer, 174 Neb. 449, 118 N. W. 2d 510. See, also, 
State v. Gundlach, 192 Neb. 692, 224 N. W. 2d 167. 

The admission of the impeaching evidence was ob- 
viously error. The State asserts it was error without 
prejudice. We cannot agree. Both Ronny Lee and Kent 
Rutter were present at the fight. These hearsay state- 
ments indicated that Ronny Lee and Kent Rutter had 
seen Torres struck with the steel bar or knew that to 
be the case, yet Ronny Lee denied seeing any blow 
struck and Kent Rutter was not called as a witness. 
The statements made by Ronny and Kent were not nec- 
essarily contradictory of Ronny’s testimony as he may 
have heard this although he did not witness it. It is 
doubtful that it was proper impeachment evidence un- 
der the existing circumstances and in the absence of a 
cautionary instruction, it was likely considered by the 


Vou. 196] JANUARY TERM, 1976 347 
Pofahl v. Pofahl 


jury as evidence of guilt. In view of the conflicting 
evidence, we are prone to believe that this evidence 
could well have affected the verdict. “The admission 
of testimony wrongfully received in a case tried to a 
jury is prejudicial error where it may have influenced 
the verdict.” Witte v. Lisle, 184 Neb. 742, 171 N. W. 2d 
781. 

In regard to defendant’s second assignment of error, 
we note that defendant does not deny that he assaulted 
Torres. If he used a heavy steel bar in doing so it was 
for the jury to determine whether he had the intent 
necessary to constitute an assault with intent to inflict 
a great bodily injury. 

The judgment of the District Court is reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


Louis POFAHL, APPELLEE, V. BLANCHE V. POFAHL, 
APPELLANT. 
243 N. W. 2d 55 


Filed June 9, 1976. No. 40425. 


1. Judgments: Time. A District Court may vacate or modify 
its own judgments after the term at which they were entered 
for, among other things, mistake, neglect, or omission of the 
clerk and a proceeding to vacate on this ground may be brought 
within 3 years. 

2. Judgments: Pretermissions. Section 25-2003, R. R. S. 1943, 
states that the proper proceeding to correct omissions of the 
clerk is by motion and notice. i 

3. Judgments. A District Court has inherent power, on its own 
motion, to vacate a judgment within the term at which it was 
rendered. 

After the term, section 25-2001, R. R. S. 1948, governs 
the vacation or modification of judgments. 

5. Judgments: Notice. Normally the proceedings required in sec- 
tion 25-2003, R. R. S. 19438, must be followed notwithstanding 
judgment was entered without prior notice to the parties or 
opportunity for a hearing, or that the purpose of section 25- 
1301.01, R. S. Supp., 1974, has been defeated by the failure 
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of the clerk to give the required notice of the entry of judg- 
ment. 

6. Judgments: Pretermissions: New Trial: Appeal and Error. A 
failure of the clerk to comply with section 25-1301.01, R. S. 
Supp., 1974, will not defeat a party’s right to move for a new 
trial or appeal, but such failure does not render the judgment 
void. 

7. Judgments: Time. After the term at which it is entered ex- 
pires, a failure to move for the vacation of a judgment within 
the time required by statute ordinarily deprives the District 
Court of authority to reopen or vacate the judgment. 


Appeal from the District Court for Holt County: 
Hewry F. Rermer, Judge. Reversed and remanded with 
directions to dismiss. 


Mohummed Sadden and Joe Cosgrove, for appellant. 
Kirby, Duggan & McConnell, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLinton, and Bropkey, JJ. 


Newton, J. 

This is a divorce proceeding which appears to have 
been dismissed by the District Court without a hearing 
and without notice of the entry of the judgment of dis- 
missal. The District Court set aside the judgment of 
dismissal and granted further relief. We reverse the 
judgment of the District Court. 

The only issue is the finality of the judgment of dis- 
missal. The petition was filed on February 17, 1971, and 
the issues made up as of May 20, 1971. A motion for 
temporary alimony and suit money was filed on October 
29, 1971. No action thereon appears. An order to show 
cause entered on September 13, 1972, appears on the 
docket but its nature is not disclosed. Apparently in 
response to this order the plaintiff filed a showing that 
his cause was meritorious on September 21, 1972. As 
of February 20, 1973, the docket reveals an entry “Case 
dismissed.” This apparently was for want of prosecu- 
tion and is necessarily without prejudice. On May 13, 
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1974, the defendant’s attorney wrote to the District Judge 
requesting that a date for trial be fixed. There were no 
further proceedings had in the case until September 4, 
1975, when the plaintiff filed an application for an order 
directing the defendant, in compliance with an ante- 
nuptial agreement, to sign papers required for a loan. 
The defendant filed a special appearance relying on the 
finality of the order of dismissal. The court vacated 
the order of dismissal entered on February 20, 1973, and 
directed the defendant to execute the loan papers as re- 
quested by plaintiff. 

The record fails to disclose that any notice of the 
contemplated dismissal was given prior to its entry or 
the grounds therefor although a show cause order of 
some nature was entered September 13, 1972. No journal 
entry appears. The clerk of the District Court failed 
to mail notice of the judgment of dismissal as required 
by section 25-1301.01, R. S. Supp., 1974, and it appears 
that the parties were not aware of the action taken 
as late as May 13, 1974, and presumably until after 
plaintiff's application was filed on September 4, 1975. 

No application was filed requesting that the judgment 
be vacated and the court appears to have taken this 
step on its own motion. Section 25-2001, R. R. S. 1943, 
provides that a District Court may vacate or modify its 
own judgments after the term at which they were en- 
tered for, among other things, mistake, neglect, or omis- 
sion of the clerk. Under section 25-2008, R. R. S. 1943, 
a proceeding to vacate on this ground may be brought 
within 3 years. Section 25-2003, R. R. S. 1943, states 
that the proper proceeding to correct omissions of the 
clerk is by motion and notice. We have held that a 
court has inherent power, on its own motion, to vacate 
a judgment within the term at which it was rendered. 
See Fanning v. Richards, 193 Neb. 431, 227 N. W. 2d 595. 
Also, that after the term section 25-2001, R. R. S. 1943, 
governs the vacation or modification of judgments. See 
State v. Byrd, 186 Neb. 330, 183 N. W. 2d 234. It is evi- 
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dent that normally the proceedings required in section 
25-2003, R. R. S. 1943, must be followed notwithstanding 
judgment was entered without prior notice to the parties 
or opportunity for a hearing, or that the purpose of 
section 25-1301.01, R. S. Supp., 1974, has been defeated 
by the failure of the clerk to give the required notice 
of the entry of judgment. We have held that the right 
of a party to move for a new trial or to appeal cannot 
ordinarily be defeated in this manner. See, Crete Mills 
v. Stevens, 120 Neb. 794, 235 N. W. 453; Simmons v. 
Lincoln, 176 Neb. 71, 125 N. W. 2d 63. This does not 
render the judgment invalid but simply preserves the 
right to challenge it by motion or appeal. 

This case was on the District Court docket for 2 years 
before its dismissal for want of prosecution. Further- 
more, plaintiff’s attorney was evidently cognizant that 
the case would be dismissed as a “Showing” was filed 
on September 21, 1972, indicating he had a meritorious 
cause of action, would file further pleadings, and com- 
plete discovery without delay. These steps do not ap- 
pear to have been taken prior to entry of the dismissal 
on February 20, 1973. Nothing further was done until 
the application was filed on September 4, 1975. Plaintiff 
was apprised of the former dismissal when defendant’s 
special appearance was filed on September 9, 1975, and 
he still had time, within the 3-year statutory period, to 
move for vacation of the judgment. He did not do so 
and, in the absence of compliance with section 25-2003, 
R. R. S. 1943, or the filing of a petition in equity, the 
court was without authority to vacate the judgment. 
This record is devoid of any motion or other pleading 
bringing the question of vacation of the judgment before 
the District Court. 

The judgment of the District Court is reversed and 
the cause remanded with directions to dismiss the plain- 
tiff’s application. 

REVERSED AND REMANDED WITH DIRECTIONS 
TO DISMISS. 
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Ray L. Howarp, APPELLANT, v. PEGGy JEAN Howarp, 


APPELLEE. 
242 N. W. 2d 884 


Filed June 9, 1976. No. 40429. 


1. Judgments. The sole and only scope and purpose of a nunc 
pro tunc order or decree is to make the record speak the truth, 
not to change or amend it. 

2. Divorce: Alimony: Judgments. Section 42-365, R. S. Supp, 
1974, provides orders for alimony may be modified or revoked 
for good cause shown. 

3. Divorce: Alimony: Property. A pension of one party to a 

marriage, unless its terms provide otherwise, is not a joint 

fund for the benefit of the other party and is not ordinarily 
subject to division as part of a property settlement. 

: 7 There are situations where retirement 
income canst be considered in providing for the care and mainte- 
nance of the divorced wife. In those situations, it is con- 
sidered as a source for the payment of alimony, not as a part 
of a property settlement. 

5. Divorce: Alimony. When dissolution of a marriage is decreed, 
the court may order payment of such alimony by one party 
to the other as may be reasonable, having regard for the cir- 
cumstances of the parties, duration of the marriage, and the 
ability of the supported party to engage in gainful employment. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed in part, and in part 
reversed. 


Carnazzo & Nanfito, for appellant. 
Thomas R. Wolff, for appellee. 


Heard before Wuitr, C. J., SpENcER, BosLaucn, 
McCown, Newton, CLInTon, and Bropkey, JJ. 


SPENCER, J. 

Ray L. Howard, hereinafter referred to as Ray, ap- 
peals from the denial of his motion to vacate or modify 
a default divorce decree entered April 24, 1975. On June 
13, 1975, on motion of Peggy Jean Howard, hereinafter 
referred to as Peggy, the decree was modified by a nunc 
pro tunc order of which petitioner had no notice. On 
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August 7, 1975, Ray filed a motion to vacate or modify. 
Two issues are presented. (1) The validity of the nunc 
pro tunc order. (2) Whether the decree should be 
vacated or modified. We reverse in part. 

At the time of the marriage, Ray was a Second Lieu- 
tenant in the military service. He remained in the serv- 
ice until his voluntary retirement on July 31, 1967. At 
that time, he was a Major but was permitted to retire 
at his highest temporary rank, which was Lieutenant 
Colonel. He had 21 years in the service at the time of 
his retirement. His primary source of income since re- 
tirement and at the time of this action was his retire- 
ment income. At the time of the hearing it amounted 
to $876.71 gross. He had a net of $744 after deductions 
for taxes and insurance of $132. 

The parties adopted two children, Richard Allen 
Howard, born March 15, 1959, and Jane Anne Howard, 
born January 19, 1967. Their custody was awarded to 
Peggy and that determination is not contested here. 

Ray, who had not been a pilot in the Air Force, ob- 
tained a private commercial and instructor’s license to 
fly small aircraft after his discharge. Thereafter, he 
bought a Cessna airplane and began an instruction and 
charter flight business. 

Between 1964 and 1968, Peggy, who had 2 years of 
college, attended night classes until she had achieved 30 
credit hours of accounting. She then passed the Ne- 
braska Certified Public Accountants examination. She 
has worked as an accountant since 1968. At the time of 
the trial, her earnings were in excess of $900 per month 
gross. 

In February 1974, Ray filed a petition for dissolution 
of the marriage in the District Court for Sarpy County 
where the parties lived. They remained in the same 
household until October 1974, when Ray moved out under 
court order. On advice of counsel, after the action had 
been on file for 10 months without the filing of a re- 
sponsive pleading, Ray dismissed it without prejudice. 
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At the time of the dismissal, Ray was living in Douglas 
County. He subsequently filed a petition for dissolu- 
tion in Douglas County. This is the action which went 
to decree. At a hearing on temporary support on Janu- 
ary 9, 1975, Ray was ordered to pay $500 per month 
child support and $350 temporary attorneys’ fees. He 
was brought before the court on a contempt citation on 
February 7, 1975, when the child support payments 
were not made. 

The case was set for trial on April 21, 1975. In the 
interim, Ray had moved to Arkansas, and on March 
25, 1975, filed another action for divorce in Van Buren 
County, Arkansas. This action was dismissed because 
he had failed to satisfy a 90-day residence requirement 
under Arkansas law. On April 17, 1975, Ray’s counsel 
appeared and requested that he be permitted to with- 
draw because he had been discharged by letter. He 
asked that Ray be granted a continuance of the trial 
set for April 21. Counsel was permitted to withdraw. 
The court then extended the trial date until April 24, 
1975. Ray was so notified. 

On April 24, 1975, Ray was defaulted and evidence was 
adduced on behalf of Peggy. The court granted the 
dissolution and thereafter entered a decree. The de-- 
cree ordered Ray to pay $250 per month for the support 
of each child during that child’s minority, or a total of 
$500 per month. The residence of the parties, in which 
there was a substantial equity, was awarded to Peggy, 
subject to encumbrances. The personal property in the 
possession of each party was awarded to that party. 
The court ordered that control of the childrens’ savings 
account, which the parties had been accumulating for 
their college educations, be turned over to Peggy, to- 
gether with the life insurance policies on Ray’s life. It 
was further ordered that Ray’s life insurance policies 
name the children as irrevocable beneficiaries and that 
he submit to a physical examination for the purpose of 
allowing Peggy to further insure his life. 
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A 1966 Cessna airplane, which had been purchased for 
$7,000, on which there was an encumbrance of approxi- 
mately $4,000, was awarded to Ray. 

Peggy had no idea of Ray’s income but testified that 
for a period in 1974 he deposited over $15,000 into his 
checking account from his charter flying and instruction 
business. This amount was gross. She had no idea of his 
expenses but felt that they were very low. The only 
other evidence adduced was that Ray netted $300 to $400 
per month from the business, 

The decree made a further finding that Ray had 
spent approximately 19 years in the military service 
while married to Feggy, or 90 percent of the time during 
which his military pension accrued. It further found 
that he was receiving approximately $876 per month 
and that he should pay to Peggy the sum of $350 per > 
month as alimony until the earliest of the following 
dates: (1) The death of either party; or (2) 5 years 
after the remarriage of Peggy. 

Peggy’s counsel had developed the fact that Ray’s 
major asset was his retirement income. He argued 90 
percent of it was accumulated during the time of the 
marriage. Peggy asked the court for a portion of this 
pension as a part of her property settlement. She re- 
quested one-half of the percentage of the pension ac- 
cumulated during the time of the marriage. Subse- 
quent to this evidence, the court asked the following 
question: “Now, as I get your position, Mr. Wolff, you 
want a percentage of this pension awarded to Mrs. How- 
ard, in effect, as a division of the property? MR. 
WOLFF: That’s correct, Your Honor. We think it is 
the major asset of the marriage, and it was accumulated 
for their benefit.” The court then developed the fact 
that Mrs. Howard was 46 years of age and her husband 
was 50, with a life expectancy of 23.63 years. From the 
record, it is evident the court accepted Peggy’s premise 
in the allowance of $350 a month to her until Ray’s 
death or 5 years after her remarriage. 
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In the original decree of April 24, 1975, paragraph 16 
is as follows: “That Thomas R. Wolff, attorney for 
the Respondent, has expended a considerable amount of 
time and costs in this action, the previously filed action 
in Sarpy County, Nebraska, as well as the defense of the 
subsequent action which had been filed in Van Buren 
County, Arkansas, and for this service on behalf of the 
Respondent, said attorney should receive the amount of 
$4,000.00 as fees and taxable Court costs.” 

The last paragraph of the decreedal portion of the de- 
cree is as follows: “IT IS FURTHER ORDERED that 
Petitioner shall pay to Thomas R. Wolff, attorney for 
the Respondent, the sum of $4,000.00 as attorney fees 
and taxable Court costs, the same to be in addition to 
the amount heretofore awarded as temporary attorney’s 
fees.” 

On June 12, 1975, Peggy, by her attorney, filed an ap- 
plication to nune pro tunc the decree previously en- 
tered. That application, so far as material herein, 
reads: “a) That the last paragraph of said Decree 
allowing attorney fees to Thomas R. Wolff be eliminated 
and the $4,000.00 awarded therein be awarded to the 
Respondent as alimony/property division set forth in 
the Decree and thus the Decree should read .... ‘6. 
That Petitioner and Respondent have been married 
for twenty-six years during which time Petitioner spent 
approximately nineteen years in the military service. 
That Petitioner spent 7,699 days in the military service 
during which he was married to the Respondent for 
6,926 of said days or 90% of the time during which the 
pension accrued. The Petitioner is receiving at this 
time approximately $876.00 per month from said pension 
and he will receive this for the remainder of his life. 
That Petitioner should pay to Respondent the sum of 
$350.00 per month as alimony until the earliest of the 
foregoing dates: 

1) The Death of either party. 

2) Five (5) years after remarriage. 
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“That in addition thereto, Petitioner shall pay to Re- 
spondent the sum of $4,000.00 as alimony/property settle- 
ment to help maintain Respondent on her attorney 
fees.’ 

“That the order clause should read on Page 4, of said 
Decree as follows: 

“TT IS FURTHER ORDERED that Petitioner shall 
pay Respondent as alimony, the sum of $350.00 per 
month, said sum to remain due each month hereafter 
until further order of the Court, until the death of 
either party or until five (5) years after Respondent 
remarries. Petitioner is hereby ordered to pay, in ad- 
dition to all other sums hereunder, the sum of Four 
Thousand Dollars ($4,000.00) as alimony/property settle- 
ment to be paid to Respondent on payment of attorney 
fees.’” 

This application was filed June 12, 1975. A decree 
nunc pro tune was entered the next day, June 13, 1975, 
without notice to Ray, who then was residing in Arkansas. 
The decree was nunc pro tunced to include the exact 
language set out above in the application. 

We first consider the decree nunc pro tunc. It is 
obvious it is a nullity. Section 25-910, R. R. S., 1943, 
provides where notice of a motion is required, and it is 
in this instance, it shall be served a reasonable time 
before hearing. This was not done. However, there is 
another reason why the action is a nullity. It was not 
appropriate herein. The sole and only scope and purpose 
of a nunc pro tunc order or decree is to make the record 
speak the truth, not to change or amend it. We held in 
O’Grady v. Volcheck (1947), 148 Neb. 431, 27 N. W. 2d 
689: “The purpose of a nunc pro tunc order is not to 
correct, change, or modify affirmative action previously 
taken by the court.” It is evident the sole purpose of 
this nune pro tunc order was to modify the decree to 
permit the plaintiff and her attorney to resort to gar- 
nishment against Ray’s retirement income in an attempt 
to collect the attorney’s fee. 
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We next consider the question whether the decree 
should be vacated. We are in full agreement with the 
trial court. Ray’s conduct in permitting the default 
herein and otherwise militates against the vacation of 
the decree. It may be unfortunate for him, but he had 
his opportunity for his day in court. He has shown no 
cause why the decree should be vacated. 

On modification, a more serious question is presented. 
Section 42-365, R. S. Supp., 1974, is as follows: “When 
dissolution of a marriage is decreed, the court may order 
payment of such alimony by one party to the other and 
division of property as may be reasonable, having re- 
gard for the circumstances of the parties, duration of 
the marriage, a history of the contributions to the mar- 
riage by each party, including contributions to the care 
and education of the children, and interruption of per- 
sonal careers or educational opportunities, and the ability 
of the supported party to engage in gainful employment 
without interfering with the interests of any minor chil- 
dren in the custody of such party. Reasonable security 
for payment may be required by the court. Unless 
amounts have accrued prior to the date of service of 
process on a petition to modify, orders for alimony may 
be modified or revoked for good cause shown, but when 
alimony is not allowed in the original decree dissolving 
a marriage, such decree may not be modified to award 
alimony. Except as otherwise agreed by the parties 
in writing or by order of the court, alimony orders shall 
terminate upon the death of either party or the remar- 
riage of the recipient.” (Emphasis added.) 

Section 42-365, R. S. Supp., 1974, provides orders for 
alimony may be modified or revoked for good cause 
shown. It is obvious from the record Peggy’s attorney 
and the trial court were proceeding on the wrong prem- 
ise in considering Ray’s pension as a joint fund for the 
benefit of both parties. A pension of one party to a 
marriage, unless its terms provide otherwise, is not a 
joint fund for the benefit of the other party and is not 
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ordinarily subject to division as part of a property set- 
tlement. It is obvious the allowance of $350 a month 
for Peggy, to continue until Ray’s death or 5 years after 
Peggy’s remarriage, while called alimony, was premised 
on this theory. There are situations where retirement 
income must be considered in providing for the care and 
maintenance of the divorced wife. In those situations, 
it is considered as a source for the payment of alimony, 
not as a part of a property settlement. Such a situation 
is found in Albrecht v. Albrecht (1973), 190 Neb. 392, 
208 N. W. 2d 669. The present case, however, is not one 
of them. 

On the record, Peggy received the major share of the 
accumulated property. The Cessna aircraft, which was 
set off to Ray had a minimal equity. It eventually was 
assigned over for the balance due. At the time of the 
modification hearing, Ray was unemployed. He was 
unable to fly or teach because of a sinus condition. 
The record does not disclose whether this was a tem- 
porary or permanent condition, but that point is not 
material on the question now before us. On the record, 
he was dependent upon his pension which was not avail- 
able to him because of the garnishment issued in an 
attempt to collect the attorney fee under the nunc pro 
tune order. The evidence is undisputed, Ray had made 
his child support payments through April 15, or until 
garnishment tied up his pension checks. 

While we do not modify the child support allowance, 
it is evident the court did not consider the mother’s 
ability in fixing the allowance. We held in Kockrow v. 
Kockrow (1974), 191 Neb. 657, 217 N. W. 2d 89: “In the 
matter of child support while the father had the pri- 
mary responsibility to support his children, the trial 
court should not ignore the ability of the mother. It 
has the responsibility of adjusting the equities between 
the parties.” The record does support the inference 
that Ray was willing to contribute $250 per month for 
the support of each child. 
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The record indicates by the time of the decree Peg- 
gy’s gross income had grown to more than $900 per 
month and was still rising. She was given the equity 
in the home and all furnishings in the house except 
certain guns, stereo, and radio equipment which had been 
taken by Ray. The alimony order entered was arbi- 
trary, unreasonable, and confiscatory. It is very appar- 
ent that the decree not only takes his entire pension but 
actually exceeds the net amount of the pension con- 
sidering deductions for income tax. 

Our law is clear. “When dissolution of a marriage 
is decreed, the court may order payment of such ali- 
mony by one party to the other as may be reasonable, 
having regard for the circumstances of the parties, du- 
ration of the marriage, and the ability of the supported 
party to engage in gainful employment.” Albrecht v. 
Albrecht (1973), 190 Neb. 392, 208 N. W. 2d 669. 

We conclude good cause was shown for modifying the 
order for alimony. We determine that the alimony pay- 
ments provided in the decree should terminate with the 
April 1976 installment. No further alimony shall be due 
or payable after April 30, 1976. 

For the reasons stated, the nunc pro tunc order of 
June 13, 1975, is vacated and held for naught. The 
judgment of the trial court denying the vacation of the 
divorce decree is affirmed. The judgment of the trial 
court denying the modification of the decree is reversed 
as to the alimony allowance, which is to terminate on 
and after April 30, 1976. In all other respects, the judg- 
ment is affirmed. Court costs and attorney’s fees herein 
are taxed to the party incurring the same. 

AFFIRMED IN PART, AND IN PART REVERSED. 
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Kay PALMER, DOING BUSINESS AS PALMER CONSTRUCTION 
COMPANY, APPELLEE, v. KENNETH R. DORN ET AL., 
APPELLANTS. 

243 N. W. 2d 57 


Filed June 9, 1976. No. 40489. 


1. Trial: Judgments. The judgment of a trial court in an action 
at law where a jury has been waived has the effect of a 
verdict of a jury and should not be set aside on appeal unless 
clearly wrong. 

2. Trial: Judgments: Evidence. In determining the sufficiency of 
the evidence to sustain the judgment, that evidence must be 
considered most favorably to the successful party and every 
controverted fact must be resolved in that party’s favor and 
he is entitled to the benefit of any inferences reasonably de- 
ducible from it. 

3. Architects: Contracts: Costs. An architect or engineer may 
breach his contract for architectural services by underesti- 
mating the construction costs of a proposed structure. The 
rule to be applied is that the cost of construction must rea- 
sonably approach that stated in the estimate unless the owner 
orders changes which increase the cost of construction. 

It is ordinarily for a jury to say 

whether the actual cost is within a reasonable range of the 

estimated cost unless the excess is so great that the court 
can deal with it as a matter of law. 


Appeal from the District Court for Douglas County: 
JOHN E. CLARKE, Judge. Affirmed. 


Erickson, Sederstrom, Johnson & Fortune, for appel- 
lants. 


James R. Welsh and G. Michael Kealhofer of Reid- 
mann & Welsh, for appellee. 


Heard before Wuite, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwtTon, CLInton, and BropkKEy, JJ. 


CLINTON, J. 

This is an action by a construction contractor to re- 
cover on an oral contract to construct a residence on the 
basis of cost and a 15 percent fee. The defendant owner 
claims forfeiture of the commission by the contractor 
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because the cost exceeded the estimate. The owner also 
counterclaimed, asking that the contractor be required 
to pay for carpeting for which a supplier had filed a 
materialman’s lien against the premises. The owner 
further alleged defective workmanship and damages 
on account thereof in the amount of $1,500, and sought 
to recover the sum of $895 for expenses in connection 
with removal and reconstruction of a portion of a drive- 
way made necessary by county requirements of a culvert 
under the driveway and which the owner claims the con- 
tractor should have caused to be installed before the 
driveway was laid. A jury was waived, and the trial 
judge rendered judgment for the contractor in the sum 
of $3,642.07 and dismissed the counterclaims. 

The evidence shows that the estimate of cost was 
made by the contractor based upon plans furnished by 
the owner and specifications prepared by the contractor. 
In this case the contractor furnished some of the serv- 
ices normally provided by an architect or engineer. 

Every aspect of the case, to wit, the exact nature of 
the agreement and extent of items included therein; 
whether changes and additions were requested and au- 
thorized by the owner during construction resulting in in- 
creased cost; whether the contractor or owner was to 
pay for the carpeting in question; the existence and 
extent of alleged defects; and whether driveway con- 
struction was made necessary by the owner’s refusal to 
permit the culvert to be placed when the driveway was 
constructed, or by the contractor’s neglect; turns wholly 
upon conflicting evidence and the determination of the 
credibility of witnesses. 

We do not try law actions de novo on appeal. We 
have carefully read the record. No useful purpose would 
be served by recital or summary of the evidence. The 
evidence permitted the court to find as it did. 

No question of law is before us to decide. Whether 
the cost reasonably approached the estimate depended 
upon first determining disputed fact questions as to the 
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terms of the contract and changes or additions. Those 
facts were for trial court determination and cannot be 
dealt with by us as a matter of law. See Durand 
Associates, Inc. v. Guardian Inv. Co., infra. 

The applicable rules are: “The judgment of a trial 
court in an action at law where a jury has been waived 
has the effect of a verdict of a jury and should not be 
set aside unless clearly wrong. ... In determining 
the sufficiency of the evidence to sustain the judgment, 
that evidence must be considered most favorably to the 
successful party and every controverted fact must be 
resolved in that party’s favor and he is entitled to the 
benefit of any inferences reasonably deducible from it.” 
Henkle & Joyce Hardware Co. v. Maco, Inc., 195 Neb. 
565, 239 N. W. 2d 772. “An architect or engineer may 
breach his contract for architectural services by under- 
estimating the construction costs of a proposed structure. 

. The rule to be applied is that the cost of construction 
must reasonably approach that stated in the estimate 
unless the owner orders changes which increase the cost 
of construction. ... It is ordinarily for a jury to say 
whether the actual cost is within a reasonable range 
of the estimated cost unless the excess is so great that 
the court can deal with it as a matter of law.” Durand 
Associates, Inc. v. Guardian Inv. Co., 186 Neb. 349, 183 
N. W. 2d 246. 

AFFIRMED. 
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IN RE ASSESSMENT OF TAXES BY BOONE COUNTY IN THE 
FIscAL YEAR OF 1973-1974. 
LEo T. CORCORAN ET AL., APPELLANTS AND CROSS-APPELLEES, 
v. THE Boone County Boarp or EQUALIZATION, APPELLEE 
AND CROSS-APPELLANT, SCHOOL DISTRICT OF THE CITY OF 
St. Epwarp, County oF BooNE, STATE oF NEBRASKA, 
INTERVENER-APPELLEE AND CROSS-APPELLANT. 
243 N. W. 2d 60 


Filed June 9, 1976. No. 40494. 


1. Taxation: Schools and Schoo! Districts: Statutes. Sections 79- 
801 and 79-801.02, R. R. S. 1948, have no applicability to a 
transfer pursuant to section 79-402, R. R. S. 1948. Section 
79-801.02 is specifically limited to the provisions of section 
79-801. 

2. Taxation: Schools and School Districts: Trial. The burden of 
proof is upon the taxpayer to show that a school levy was, 
in fact, excessive. 


Appeal from the District Court for Boone County: 
C. THomas WHITE, Judge. Reversed and remanded with 
directions. 


George H. Moyer, Jr., of Moyer, Moyer & Egley, for 
appellants. 


Larry D. Bird of Brower, Treadway & Bird, for appel- 
lee and intervener-appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKeEy, JJ. 


SPENCER, J. 

The sole question involved herein is whether section 
79-801.02, R. R. S. 1943, is applicable to school district 
boundary changes under section 79-402, R. R. S. 1943. 
The trial court held it was. We disagree and reverse. 

On June 15, 1971, the Boone County school superin- 
tendent determined that School District No. 11 should 
be dissolved and the land therein attached to the School 
District of the City of St. Edward, hereinafter referred 
to as School District No. 17. Leo T. Corcoran and Ray- 
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mond E. Swanson, hereinafter referred to as taxpayers, 
prosecuted an appeal from that action. On July 6, 
1973, the District Court for Boone County, pursuant to 
a stipulation, sustained the action of the school super- 
intendent dissolving School District No. 11, and attach- 
ing the land therein to School District No. 17. 

On August 29, 1973, the Boone County board of equali- 
zation adopted a mill levy of 49.60 for operation, and 
8.92 for bond retirement. Taxpayers appealed that ac- 
tion to the District Court, contending, because section 
79-801.02, R. R. S. 1943, applied, the consolidation of the 
two schools for tax purposes could not be effective until 
June 15, 1974. Section 79-801.02 reads as follows: 
“Whenever an existing school district, or a part thereof, 
is merged into a Class III school district under the pro- 
visions of section 79-801, such merger shall be effective 
on June 15 of the year following the first full school 
year after such merger.” (Emphasis added.) 

Section 79-801, R. R. S. 1943, reads as follows: “The 
territory embraced within the corporate limits of each 
incorporated city or village in the State of Nebraska, 
together with such additional territory and additions to 
such city or village as may be added thereto, as de- 
clared by ordinances to be boundaries of such city or 
village, having a population of more than one thousand 
and not more than fifty thousand inhabitants, including 
such adjacent territory as now is or hereafter may be 
attached for school purposes, shall constitute a school 
district of the third class and be known by the name of 
The School District of (name of city or village), in the 
county of (name of county), in the State of Nebraska. 
As such in that name, the district shall be a body cor- 
porate and possess all the usual powers of a corpora- 
tion for public purposes, and in that name and style 
may sue and be sued, purchase, hold, and sell such per- 
sonal and real estate, and control such obligations as 
are authorized by law. The title to all school buildings 
or other property, real or personal, owned by any school 
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district within the corporate limits of any city or village, 
shall, upon the organization of the district, vest im- 
mediately in the new district; and the board of educa- 
tion of the new district shall have exclusive control of 
the same for all purposes herein contemplated; Pro- 
vided, that where the territory annexed by a change of 
boundaries of such city has been part of a Class III, 
IV, or V school district for more than one year prior 
thereto, having been annexed by petition, a merger of 
the area annexed with the Class III school district 
shall not become effective unless a majority of the 
board of education of such Class III, IV, or V district 
within ninety days after the effective date of the city 
annexation ordinance shall vote in favor of the mer- 
ger.” (Emphasis added.) 

Section 79-801 and 79-801.02, R. R. S. 1943, have no ap- 
plicability to a transfer pursuant to section 179-402, 
R. R. S. 1943. Section 79-801.02 is specifically limited to 
the provisions of section 79-801. An examination of 
that section, as well as its legislative history, indicates 
the only type of merger specifically mentioned in the 
section is a merger by adding territory to a Class III 
school district as a result of annexation of land by a 
city. While School District No. 17 is a Class ITI school, 
we do not have merger by annexation in the present 
case. 

Apparently the trial court accepted taxpayers’ argu- 
ment that the language “including such adjacent terri- 
tory as now or hereafter may be attached for school 
purposes” contemplates section 79-402 boundary changes 
as being mergers under section 79-801, and subject to 
section 79-801.02. We disagree. If that construction was 
the intention, the language should have so specified. 
The quoted language merely clarifies the territory to be 
considered when determining the population of the dis- 
trict, and, as such, modifies the immediately preceding 
phrases. Without going into detail, suffice it to say there 
are other methods than those contemplated by sections 
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79-402 and 79-801 by which land may be added to a 
Class III school district. See §§ 79-403, 79-407, 79- 
426.02, and 79-426.18, R. R. S. 1943. 

Boundary changes of School District No. 11 and School 
District No. 17 took place by petition under section 
79-402, R. R.S. 1943. A copy of the decree of the District 
Court is made a part of the petition on appeal. So far 
as material herein, it reads: “2. That the petition of 
electors of School District No. 11 of Boone County, Ne- 
braska, is sufficient to effect a transfer of said school 
district to School District No. 17 of Boone County, Ne- 
braska. That all the requirements under Section 79- 
402 for a merger of school districts have been com- 
plied with.” 

Section 79-402, R. R. S. 1943, provides, so far as ma- 
terial herein: ‘The county superintendent shall, within 
fifteen days, advertise and hold a hearing to determine 
the validity and sufficiency of the petitions. Upon de- 
termination, as a result of the hearing, that sufficient 
valid signatures are contained in the respective petitions, 
the county superintendent shall proceed to effect the 
changes in district boundary lines as set forth in the 
petition; * * *.””. (Emphasis added.) 

Section 79-402, R. R. S. 1943, provides the boundaries 
are to be changed upon determination by the county 
superintendent. This determination was made June 15, 
1971. The District Court on appeal affirmed this de- 
termination in a decree signed July 6, 1973. The record 
would indicate taxpayers approved the entry of the de- 
cree. In any event, no appeal was taken and the de- 
cree is final. The only question presented is its effective 
date for the 1973-74 school year tax levy. The change 
was effective at least when the District Judge affirmed 
the determination of the county superintendent on July 
6, 1973. The tax levy was made August 29, 1973, almost 
2 months subsequent to the affirmance of the determina- 
tion of the county superintendent. The tax levy was 
effective for the 1973-74 school year. 
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From the result we reach, there is no need to consider 
taxpayers’ arguments on the tax levy. Even if we 
had not reached the conclusion that taxpayers’ original 
premise was wrong, we would find taxpayers had not 
carried their burden of proof on the levy issue. The 
burden of proof is upon the taxpayer to show that a 
school levy was, in fact, excessive. Mann v. Wayne 
County Board of Equalization (1971), 186 Neb. 752, 186 
N. W. 2d 729. 

We find for The Boone County Board of Equalization 
and The School District of the City of St. Edward on 
their cross-appeal. The judgment of the District Court 
is reversed. The cause is remanded with directions to 
reinstate the tax levy made by the board of equalization 
on August 29, 1973, to dismiss taxpayers’ petition, and to 
tax all costs to taxpayers. 

REVERSED AND REMANDED WITH DIRECTIONS. 


ScHooL DistrRicT OF GERING, IN THE CoUNTY OF SCOTTS 
BLuFF, IN THE STATE OF NEBRASKA, A POLITICAL SUBDIVI- 
SION OF THE STATE OF NEBRASKA, APPELLEE, v. DONALD C. 
STANNARD ET AL., APPELLEES, IMPLEADED WITH SCHOOL 
District No. 8 or Scotts Buurr COUNTY, APPELLANT, 
CHARLES A. GEIL, INTERVENER-APPELLEE, LOCKWoopD CoR- 
PORATION, A DELEWARE CORPORATION, INTERVENER- 
APPELLANT. 
: 242 N. W. 2d 889 


Filed June 9, 1976. No. 40495. 


1. Appeal and Error: New Trial. A holding of this court on a 
first appeal becomes the law of the case on a retrial of the 
same issues unless on a second trial the facts are materially 
and substantially different. 

2. Evidence. The burden of showing the material and substantial 
difference in the facts is upon the party who asserts the 
difference. 

8. Actions: Intervention: Judgments. Ordinarily, an intervener 
takes the suit as he finds it, is bound by the previous pro- 
ceedings in the case, and cannot complain of the form of the 
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action or the informalities or defects in the proceedings be- 
tween the original parties. 


Appeal from the District Court for Scotts Bluff Coun- 
ty: Trp R. Fempier, Judge. Affirmed. 

Van Steenberg, Brower, Chaloupka & Mullin, for ap- 
pellant. 

C. F. Fitzke, and John W. Low and David R. Johnson 
of Dawson, Nagel, Sherman & Howard, for intervener- 
appellant. 


Wright & Simmons, for appellee School Dist. of Gering. 
W. H. Kirwin, for appellees Stannard et al. 


Heard before Wuitre, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLInTon, and BropKEy, JJ. 


Wuite, C. J. 

This is the second appearance of this case before this 
court. The case began when the plaintiff, School District 
of Gering, brought an action seeking a declaratory judg- 
ment that the transfer of an industrial tract from the 
plaintiff to the defendant, School District No. 8, was 
void, and further seeking an accounting of and payment 
of school taxes levied and collected on the tract in 
question. One Charles A. Geil, a legal voter and tax- 
payer of the plaintiff school district, sought to intervene. 
The District Court denied Geil’s motion to intervene 
and sustained demurrers to the plaintiff’s amended pe- 
tition. The plaintiff School District of Gering and inter- 
vener Geil then appealed to this court. 

In School Dist. of Gering, v. Stannard, 193 Neb. 624, 
228 N. W. 2d 600 (1975), we held that the District Court 
correctly sustained a demurrer to the plaintiff’s cause of 
action seeking an accounting of and payment of school 
taxes. We further held that the District Court erred 
in sustaining a demurrer to plaintiff’s cause of action 
seeking to have the transfer of the industrial tract de- 
clared void, finding on the basis of the facts as pleaded 
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that the transfer was violative of section 79-1108, R. R. S. 
1943, which stated: ‘No transfer of property from an 
accredited school district to a nonaccredited school 
district of any class shall be permitted.’ Lastly, we 
held that the District Court erred in denying the in- 
tervention of Geil. The case was remanded to the 
District Court for proceedings in conformity with the 
court’s opinion. A motion for rehearing by the defend- 
ant School District No. 8 was denied and mandate issued. 

Thereafter in the District Court, the defendant School 
District No. 8 filed its answer to the plaintiff's amended 
petition. The plaintiff and intervener Geil then filed a 
motion for summary judgment. Prior to the date set 
for the hearing on this motion, Lockwood Corporation, 
a Delaware corporation which has a business facility lo- 
cated within the industrial tract, filed a petition of in- 
tervention. Lockwood’s petition was responded to by 
the plaintiff and intervener Geil with a document en- 
titled, “Special Appearance, Demurrer, and Answer to 
Petition of Lockwood Corporation to Intervene as a De- 
fendant.” A hearing was held by the District Court on 
the motion for summary judgment and the motion for 
special appearance and demurrer to Lockwood’s petition. 
The District Court found that the position of Lockwood 
and School District No. 8 had already been decided 
adversely by this court; that there was no genuine issue 
as to any material fact; and that the plaintiff School 
District of Gering and intervener Geil were entitled to 
judgment as a matter of law. Having so determined, 
the District Court sustained the demurrer to Lockwood’s 
petition of intervention and dismissed it. Both School 
District No. 8 and Lockwood Corporation appeal from 
these rulings. We affirm the judgment of the District 
Court. 

Alleged as error are the District Court’s dismissal of 
Lockwood’s petition; finding that there was no genuine . 
issue as to any material fact; and holding that the plain- 
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tiff and intervener Geil were entitled to a judgment as a 
matter of law. 

The defendant School District No. 8 raised the defense 
of estoppel in its answer to the plaintiff’s amended pe- 
tition. Lockwood Corporation sought to intervene in 
this case in order to assert estoppel against the plain- 
tiff. School District No. 8 and Lockwood cite the follow- 
ing facts as reasons for applying the doctrine of estoppel 
to this case: (1) School District No. 8 has become de- 
pendent upon the industrial tract to finance its educa- 
tion program; (2) Lockwood and other business entities 
were induced to locate in the industrial tract by the ac- 
tions and representations of various public officials in 
connection with the transfer; (3) the transfer of the 
industrial tract has resulted in its development and the 
industrial tract has greatly increased in value as a result 
of the transfer; (4) as a result of the development of the 
industrial tract the School District of Gering has bene- 
fited; and (5) the School District of Gering and inter- 
vener Geil were active participants in the transfer pro- 
ceedings. 

The question of estoppel was raised in this court on 
the previous appeal by the defendant School District 
No. 8. The plaintiff's amended petition, which was be- 
fore the court on the previous appeal, included, by way 
of attachments, several of the facts now alleged to give 
rise to an estoppel, including the active participation 
of the School District of Gering and intervener Geil in 
the transfer proceedings and that the purpose of the 
transfer was to give a much lower tax levy to proposed 
industrial concerns thereby inducing them to locate in 
and develop the industrial tract. This court held: “De- 
fendants assert that plaintiff is estopped from attacking 
the action of the county superintendent and argue in 
their brief that this rests upon plaintiff's acquiescence 
of the change in boundaries for something over 6 years. 
We find and determine that the time involved between 
the superintendent’s action and the institution of these 
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proceedings is insufficient to invoke any such doctrine. 
Nor are we directed to any allegations in the amended 
petition that would give rise to the imposition of estop- 
pel on other grounds.” School Dist. of Gering v. Stan- 
nard, supra. 

A holding of this court on a first appeal becomes the 
law of the case on a retrial of the same issues unless 
on a second trial the facts are materially and substan- 
tially different. The burden of showing the material 
and substantial difference in the facts is upon the party 
who asserts the difference. Weber v. Southwest Ne- 
braska Dairy Suppliers, Inc., 190 Neb. 389, 208 N. W. 
2d 667 (1973); Landmesser v. Ahlberg, 184 Neb. 182, 166 
N. W. 2d 124 (1969); Muller Enterprises, Inc. v. Samuel 
Gerber Adv. Agency, Inc., 182 Neb. 261, 153 N. W. 2d 
920 (1967). 

The question of estoppel was raised and settled in this 
case on the previous appeal. That holding is res judicata 
and the law of the case. The question of estoppel cannot 
be asserted or argued again even though the theory and 
rationale in support of the doctrine have been expanded 
beyond what was previously presented to this court. 
There is no suggestion that there has been a material 
or substantial change in the basic facts of this case 
since the first appeal. 

Furthermore, following our first decision in this case 
a motion for rehearing was filed by defendant School 
District No. 8, raising the question of estoppel. The 
court denied the motion for rehearing. Questions 
raised by motion for rehearing are adjudicated by a 
ruling on that motion and cannot again be litigated in a 
subsequent trial. Bohmont v. Moore, 141 Neb. 91, 2 
N. W. 2d 599 (1942). 

The issue of estoppel has been previously considered 
by this court and rejected. The issue of estoppel cannot 
be further raised by defendant School District No. 8, 
nor can it be raised or asserted by Lockwood Corpora- 
tion. An intervener takes the suit as he finds it. In 
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Essay v. Essay, 180 Neb. 47, 141 N. W. 2d 436 (1966), we 
held: “Ordinarily an intervener must take the suit as 
he finds it, is bound by the previous proceedings in the 
case, and cannot complain of the form of the action or 
the informalities or defects in the proceedings between 
the original parties.” See, also, Gilbert v. First National 
Bank, 154 Neb. 404, 48 N. W. 2d 401 (1951); Drainage 
Dist. No. 1 v. Kirkpatrick-Pettis Co., 140 Neb. 530, 300 
N. W. 2d 582 (1941). The issue of estoppel having been 
decided by this court on the previous appeal, the Dis- 
trict Court was correct in sustaining the motion for 
summary judgment by plaintiff School District of Ger- 
ing and intervener Geil. 

Finally, appellant Lockwood urges that the District 
Court erred in sustaining the demurrer to its petition 
in intervention. A close inspection of the record reveals 
that Lockwood was in fact allowed to intervene and 
participate in the proceedings. Lockwood’s petition, af- 
ter stating facts by which it claimed an interest in the 
proceedings, raised several affirmative defenses based 
on estoppel. The District Court, in dismissing Lockwood’s 
petition, in effect dismissed it on its merits. In light of 
what we have said above, there was no error in so dis- 
missing Lockwood’s petition. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. DoNALD LyNcuy, 
APPELLANT. 
243 N. W. 2d 62 


Filed June 16, 1976. No. 40401. 


1. Evidence: Trial. Tape recordings of relevant and material 
conversations are admissible as evidence of such conversations 
and in corroboration of oral testimony of the conversations, 
provided proper foundation is laid. 
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2. Attorney and Client: Privileged Communications. Communica- 
tions between client and attorney made in the presence of 
others do not constitute privileged communications. 

8. Evidence: Trial. The trial court’s determination of the admis- 
sibility of physical evidence will not be overturned except for 
a clear abuse of discretion. 

4. Instructions: Trial. When the general charge fairly presents 
the case to the jury, error cannot be predicated on a failure to 
instruct on some particular phase of the case unless a proper 
instruction has been requested by the party complaining. 

5. Criminal Law: Sentences: Probation and Parole. Suspension 
of sentence and granting of probation is discretionary with 
the trial court and in the absence of an abuse of discretion 
the determination of the trial court will not be disturbed on 
appeal. 


Appeal from the District Court for Scotts Bluff Coun- 
ty: ALFRED J. Kortum, Judge. Affirmed. 


Meister & Morrison, for appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and Bropkey, JJ. 


McCown, J. 


The defendant was charged with driving while intox- 
icated; refusing to submit to a blood, breath, or urine 
test; resisting police officers in the execution of their 
duties; and assaulting a police officer. The defendant 
was tried and found guilty on all four counts by a jury 
in the county court of Scotts Bluff County. He was 
sentenced to probation for a period of 1 year on count 
I, fined $100 and costs, and his regular license sus- 
pended. He was granted a probationary driver’s license 
to permit driving for work and probation activities, re- 
quired to attend a defensive driving course and alcohol 
abuse course, and assessed rehabilitation fees of $100. 
The court did not impose a separate penalty on count 
II. Defendant was sentenced to 30 days in the county 
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jail on count ITI, and 30 days on count IV, the sentences 
to run concurrently. He was granted work release. 
On appeal to the District Court that judgment and 
sentence was affirmed. 

On February 24, 1975, the defendant, a contractor, was 
driving his automobile in the City of Scottsbluff, Ne- 
braska, shortly after 9 p.m. A police officer, who knew 
the defendant and knew his car, followed him for several 
blocks and observed erratic driving, particularly in mak- 
ing turns. When the defendant parked his car in front 
of a house in a residential area, the police officer 
stopped his cruiser behind the defendant’s car after 
calling on the radio for assistance. The officer identi- 
fied himself to the defendant and asked for his driver’s 
license. The defendant, who had gotten out of his car, 
was unsteady on his feet, had a minor speech slur, and 
the officer could smell alcohol. By this time another 
police officer had arrived and the defendant was asked 
to take some on-the-spot sobriety tests. The police 
officers testified that the defendant attempted to per- 
form the tests but was unsteady and had problems in 
doing so. The officers testified that in their opinions 
the defendant was intoxicated. 

The officers told the defendant he was under arrest. 
The defendant became argumentative, threatened one 
of the officers, and backed them up onto the lawn. A 
brief struggle followed and the officers subdued and 
handcuffed the defendant and took him to the police 
station. As the defendant got out of the cruiser at the 
police station, he swore at the officers and kicked a 
police lieutenant in the leg. The defendant was taken 
into the station to be booked. Unknown to him, a tape 
recorder was turned on in the booking area. The police 
advised the defendant of his rights and of the conse- 
quences of refusal to take the intoxication tests, and 
the defendant repeatedly refused to take any tests. 

The jury found the defendant guilty and he was 
sentenced. 
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Defendant’s primary assignment of error centers on the 
_ admission into evidence of the tape recording made at 
the police station. He asserts that there was insuffi- 
cient foundation for the admission of the tape recording; 
that portions of it violated the attorney-client privilege; 
and that portions of it were incompetent, irrelevant, 
and immaterial. The principal foundation for the de- 
fendant’s argument is that his own abusive, profane, and 
obscene language was prejudicial to him, even though 
other portions of the recording might have been ad- 
missible. 

Tape recordings of relevant and material conversa- 
tions are admissible as evidence of such conversations 
and in corroboration of oral testimony of the conversa- 
tions, provided proper foundation is laid. State v. Myers, 
190 Neb. 146, 206 N. W. 2d 851. In the case before us 
Officer Kinsey identified the tape; testified that it ac- 
curately reflected all the conversations and sounds in 
the booking area of the police station at the time the 
defendant was booked; and that there were no deletions 
or changes. After objection by the defendant on the 
ground of insufficient foundation, the court excused the 
jury and had the tape played. The witness testified 
again that it accurately reflected the conversations and 
sounds of the booking of the defendant; and that there 
were no deletions or changes from what he heard on 
that night He also testified that he could identify each 
voice on the tape, and also testified as to which in- 
dividuals performed certain actions that were referred 
to on the tape. Following extensive cross-examination 
on foundation outside the presence of the jury, the court 
overruled the objection and received the tape into evi- 
dence and permitted it to be played to the jury. The 
foundation was clearly sufficient and was even more 
extensive than that approved in State v. Myers, supra. 
The tape recording here was simply verbatim corrobora- 
tion of conversations and sounds which could have been 
testified to by any one of several police officers present. 
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It was also direct evidence of a refusal to take sobriety 
tests which was the essence of one of the offenses with 
which the defendant was charged. 

Defendant also contends that because the tape in- 
cluded the defendant’s side of a telephone conversation 
with his attorney it was a violation of the attorney- 
client privilege. The defendant’s end of the conversa- 
tion was carried on in the presence of the police officers 
and no part of the attorney’s conversation is included. 
In any event, it has long been the rule that communica- 
tions between client and attorney made in the presence 
of others do not constitute privileged communications. 
State v. Spidell, 194 Neb. 494, 233 N. W. 2d 900. 

The defendant contends that some of his obscenities 
and profanities were irrelevant and immaterial and 
should have been excluded. That language was an in- 
tegral part of the conversations of the defendant and the 
conversations were generally relevant on one or more of 
the issues involved. The trial court is certainly not re- 
quired to protect the defendant from his own unfortu- 
nate choice of language. The use of profane or obscene 
language in an otherwise admissible statement or con- 
versation does not destroy the nature and meaning 
of the statement nor make it inadmissible. Determina- 
tion of admissibility of physical evidence generally rests 
within the sound discretion of the trial court. The trial 
court’s determination of the admissibility of physical 
evidence will not be overturned except for a clear abuse 
of discretion. State v. Torrence, 192 Neb. 720, 224 N. W. 
2d 177. There was no abuse of discretion here. 

The defendant also complains that the jury was not 
instructed on the meaning of resistance. The instructions 
given fairly presented the case to the jury and the de- 
fendant did not submit any requested instructions. A 
party who desires an instruction on some particular 
question should request it. When the general charge 
fairly presents the case to the jury, error cannot be 
predicated on a failure to instruct on some particular 
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phase of the case unless a proper instruction has been 
requested by the party complaining. State v. Ford, 186 
Neb. 109, 180 N. W. 2d 922. 

The defendant complains that he should not have re- 
ceived a jail sentence with work release but, instead, 
should have been granted probation. Suspension of sen- 
tence and granting of probation is discretionary with 
the trial court and in the absence of an abuse of dis- 
cretion the trial court’s determination will not be dis- 
turbed on appeal. State v. Milligan, 195 Neb. 493, 238 
N. W. 2d 906. There was no abuse of discretion here. 

The judgment of the District Court was correct and 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. FRANCES WRIGHT, 
APPELLANT. 
243 N. W. 2d 66 


Filed June 16, 1976. No. 40493. 


1. Juries: Jurors: Constitutional Law. The Nebraska system of 
selecting jurors by the use of voter registration lists is con- 
stitutionally permissible. 

2. Juries: Jurors: Constitutional Law: Criminal Law. A defend- 
ant in a criminal case is not constitutionally entitled to demand 
a proportionate number of his race on the jury which tries 
him nor on the venire or jury roll from which petit jurors 
are drawn. 

3. Instructions: Trial. It is not error to refuse an instruction 
on an issue which is not supported by the evidence. 

4. Criminal Law: Sentences. A sentence within statutory limits 
will not be disturbed on appeal unless there is an abuse of 
discretion. 


Appeal from the District Court for Dawes County: 
Rosert R. Moran, Judge. Affirmed. 


Judy L. Raetz, for appellant. 


Paul L. Douglas, Attorney General, and Steven C. 
Smith, for appellee. 
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Heard before WuitE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and Bropkey, JJ. 


McCown, J. 

The defendant, Frances Wright, was charged with as- 
sault and battery in the county court of Dawes County, 
Nebraska. A jury found her guilty and she was sen- 
tenced to 30 days in jail. On appeal the District Court 
affirmed the conviction and sentence. 

Frances Wright, the defendant, and Karilyn Cook were 
both students at Chadron State College and lived in the 
same dormitory. On the evening of March 20, 1975, both 
girls were drinking in the same bar, but with different 
groups. Sometime before midnight they met again at 
another club. Sometime later, when the two girls were 
in a restroom, the defendant seized Karilyn by her hair 
and accused her of spreading gossip about the defendant. 
The defendant struck Karilyn across the face and shouted 
at her, but Karilyn was rescued by another girl. When 
Karilyn and her escort started to leave the club, the 
defendant again “grabbed” Karilyn and they tumbled to 
the ground together. Karilyn’s escort intervened and 
drove Karilyn back to the dormitory. They were talk- 
ing in the car when the defendant arrived at the dormi- 
tory. The defendant asked Karilyn to get out of the 
car. Karilyn refused and tried to shut the car door but 
the defendant dragged her out of the car onto the 
ground and proceeded to strike her around the head and 
face, and, when others intervened, kicked Karilyn in the 
shoulder or face. Karilyn had a bloody nose and bruises 
and contusions around the head and face. She was taken 
to the hospital where she remained for more than 24 
hours. 

The defendant first contends that the trial court erred 
in overruling defendant’s motion to dismiss the jury 
panel on the ground that it was selected in a manner 
which systematically excluded Indians, and, in particular, 
because the selection of jurors was made from voter 
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registration lists which exclude Indians because they 
are not registered to vote in as great a proportion as 
are other identifiable groups of the population generally. 
The defendant’s arguments attack the constitutionality 
of the Nebraska system of jury selection by voter regis- 
tration lists. 

The defendant is an Indian, but aside from that fact 
there is no evidence in the record of the makeup of the 
jury panel; nor the number of Indians in Dawes County, 
Nebraska; nor the number of those Indians registered 
to vote. Neither is there any evidence that Indians con- 
stitute an identifiable group in Dawes County, Nebraska, 
nor that they were in any way excluded from jury 
service. For all practical purposes, defendant’s argu- 
ments constitute an evidentially unsupported attack on 
the Nebraska system of selecting jurors by the use of 
voter registration lists. This court has already held that 
the Nebraska system of selecting jurors by the use of 
voter registration lists is constitutionally permissible. 
State v. Casados, 188 Neb. 91, 195 N. W. 2d 210. 

In that case we also held that a defendant in a crim- 
inal case is not constitutionally entitled to demand a 
proportionate number of his race on the jury which 
tries him nor on the venire or jury roll from which 
petit jurors are drawn. See, also, United States v. Free- 
man, 514 F. 2d 171 (8th Cir., 1975). 

The defendant also contends that the trial court erred 
in refusing to give an instruction on self-defense re- 
quested by the defendant. The defendant relies upon 
the rule that it is the duty of the court, upon request, to 
instruct the jury on the defendant’s theory of the case if 
there is evidence to support it. That rule is undisputed 
but in this case we can find no evidence to support such 
an instruction. The defendant’s repeated offensive at- 
tacks cannot be transformed into self-defense by simply 
adopting the semantic solution of calling them that. It 
is not error to refuse an instruction on an issue which 
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is not supported by the evidence. State v. Temple, 193 
Neb. 89, 225 N. W. 2d 422. 

Finally, the defendant contends that the sentence of 
30 days in jail was excessive. Section 28-411, R. S. Supp., 
1974, authorizes imprisonment in the county jail “not 
exceeding six months” on the charge involved here. A 
sentence within statutory limits will not be disturbed on 
appeal unless there is an abuse of discretion. State v. 
Braasch, ante p. 240, 242 N. W. 2d 119. There was no 
abuse of discretion here. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. JOSEPH FITZGERALD, 
APPELLANT. 
243 N. W. 2d 68 


Filed June 16, 1976. No. 40510. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PE Lt, Judge. Affirmed. 


T. Clement Gaughan and Paul M. Conley, for appellant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwWToN, CLINTON, and BRopKEy, JJ. 


CLINTON, J. 

Defendant pled guilty to a charge of burglary and 
was sentenced to a term of 2 to 4 years in the Nebraska 
Penal and Correctional Complex with credit being given 
for time spent in the county jail while awaiting trial. 

On this appeal it is claimed that he should have been 
placed on probation and that in any event the sentence 
imposed is excessive. 

Defendant is age 19. At an early age he was aban- 
doned by his parents. He lived mostly in foster homes 
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until age 16 when he quit school to make his own way. 
At the time of the commission of the offense to which 
he pled guilty, he was serving a period of 18 months 
probation on another burglary charge and on six counts 
of contributing to the delinquency of minors. Before 
being placed on probation he underwent an extensive 
examination and evaluation at the Regional Center, 
which recommended that he be placed on probation. 
In that case the trial judge followed this recommenda- 
tion. 

The burglary charge to which he pled guilty in this 
case was one of a series of burglaries in which he was 
involved during a short period of time. Previously he 
had been employed as a cook and was discharged by his 
employer because of his inability to get along with other 
employees and refusal to follow company policy. 

We have carefully read the arraignment and sentenc- 
ing proceedings, as well as the presentence investiga- 
tion. We conclude, as did the trial judge, that another 
term of probation is not justified. We also conclude 
that the sentence imposed is not excessive. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. RONALD F’. GOODLOE, 
APPELLANT. 
243 N. W. 2d 69 


Filed June 16, 1976. No. 40566. 


1. Criminal Law: Evidence. In determining the sufficiency of the 
evidence to sustain the conviction in a criminal prosecution, it 
is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, or weigh the 
evidence. 

2. Criminal Law: Chilling Right to Appeal. An unsuccessful at- 
tempt to chill a right to appeal is harmless error. 


Appeal from the District Court for Washington Coun- 
ty: WALTER G. Huser, Judge. Affirmed. 
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James A. Nanfito of Nanfito & Nanfito, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Wuitr, C. J., Spencer, BosLAuGH, 
McCown, NEwrTon, CLInTon, and Bropkey, JJ. 


NEwTOoN, J. 

The defendant, on trial to the court, was convicted of 
driving a motor vehicle while under the influence of 
alcoholic liquor and refusing to submit to tests under 
the Implied Consent Law. Trial was in the county court 
and appeal taken to the District Court. The District 
Court also found the defendant guilty and imposed sen- 
tence. We affirm the judgment of the District Court. 

Defendant challenges the sufficiency of the evidence 
to sustain the conviction and asserts the county court 
attempted to “chill” his right to appeal. 

The evidence submitted by the State indicates that the 
defendant was observed to be driving erratically, was 
stopped in a restaurant parking lot, observed to be in- 
toxicated, and, when a crowd gathered, he was driven 
to another parking lot adjacent to a highway where he 
was examined and questioned further. The Implied 
Consent Law, its requirements, and the consequences of 
failing to comply with it were explained to him. He 
refused to take a urine or blood test and subjected the 
officers to verbal abuse. In the opinion of the officers, 
he was intoxicated. The evidence is sufficient. ‘“In de- 
termining the sufficiency of the evidence to sustain the 
conviction in a criminal prosecution, it is not the province 
of this court to resolve conflicts in the evidence, pass 
on the credibility of witnesses, or weigh the evidence.” 
State v. Grooms, 192 Neb. 851, 224 N. W. 2d 781. 

After the hearing in the county court, the county 
judge indicated a finding of guilty and inquired if de- 
fendant intended to appeal. It was made clear that if 
defendant were to forego his right to appeal, he would 
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be held guilty on only one of the two charges, but if 
he intended to appeal, he would be sentenced on both 
charges. This was an attempted bargaining as to the 
right of appeal and is conduct which tends to chill that 
right. Such conduct is beyond the power of the court 
and entirely improper. In this instance there is no prej- 
udicial error as the defendant did appeal, had a trial 
de novo in the District Court, and was there resentenced. 
The error was harmless. See § 29-2308, R. R. S. 1943. 
The judgment of the District Court is affirmed. 
AFFIRMED, 


Dorotuy M. SNYDER, APPELLEE, Vv. JESS SNYDER, APPELLANT. 
248 N. W. 2d 159 


Filed June 23, 1976. No. 40323. 


1. Divorce: Contracts: Property. In an action for dissolution of 
marriage, agreements between husband and wife, not made in 
connection with the separation of the parties or the dissolu- 
tion of their marriage, are not binding on the court. 

2. Divorce: Property: Alimony. In an action for dissolution of 
marriage, the court has the power to consider all property 
accumulated by the joint efforts of both the husband and wife, 
and to adjust their property rights, no matter how such 
property is legally titled as between the parties. 


Appeal from the District Court for Dodge County: 
Rosert L. Fitory, Judge. Affirmed as modified. 


Yost, Schafersman, Yost & Lamme, for appellant. 
Roy I. Anderson, for appellee. 


Heard before SPENCER, BoSLAuGH, and CLINToN, JJ., 
and FAHRNBRUCH and Grant, District Judges. 


GrantT, District Judge. 

This is an action for dissolution of marriage. The 
District Court found the marriage to be irretrievably 
broken, dissolved the marriage, and divided the real 


384 NEBRASKA REPORTS [VoL. 196 
Snyder v. Snyder 


and personal property of the parties. The respondent- 
husband has appealed. The sole issue on appeal is the 
division of property. 

Dorothy and Jess Snyder were married in Nebraska 
in 1938 and have resided in Nebraska since. The two 
children born of the marriage are adults and self-sup- 
porting. After their marriage, the parties moved to 
a home owned by respondent. The husband had pur- 
chased this property for $3,000, with funds accumulated 
before the marriage and petitioner contributed her earn- 
ings before the marriage toward the purchase of furn- 
ishings for the two-bedroom home. Petitioner-wife 
taught school between 1945 and 1947, and during other 
years up to 1951, worked with respondent on their 
acreage and in other endeavors in buying, repairing, 
renting, and ultimately selling older houses. The par- 
ties pooled their money and labor in these endeavors. 

In about 1951, the parties moved to a home in Fre- 
mont and petitioner testified she began to care for small 
children in the marital home, getting a license for a 
day care center in 1955. Her work in this area has 
continued to the present time. The parties’ income tax 
returns show that no returnable income from the nursery 
school operation was generated until 1959, when it is 
shown that $586 gross income came from that source. 
Between 1961 and 1969 (omitting 1968, for which year 
no return was submitted in evidence), the joint income 
tax returns disclose total net income from the nursery 
school operation to be approximately $4,979. During the 
same period, from the same records, respondent’s tax- 
able wages totalled $14,138. Additionally, the parties 
had income from interest, dividends, rentals, and sales 
of property. 

From 1970 through 1974, the parties filed separate 
income tax returns. During that 5-year period, pe- 
titioner’s return showed a total net income for the nurs- 
ery school operation of $10,647, of which $7,161 was 
earned in 1974. During the same period, respondent’s 
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wages are shown to be $10,909. Each reported other 
income from interest, dividends, and rentals, but this 
additional income came from property accumulated from 
their joint endeavors during the marriage. 

The financial history of the parties during this 37- 
year marriage discloses that the parties accumulated 
property of a value of $180,185 by each working through- 
out the marriage and each contributing his separate 
earnings to a whole. At the time of their marriage, 
respondent contributed a $3,000 house and petitioner 
contributed money, in an unknown amount, to fully 
furnish the house. Petitioner inherited nothing during 
the marriage. Respondent inherited a one-half interest 
in a Merrick County farm from his mother in 1944 and 
this was sold in 1945 for $4,000. The evidence further 
shows the petitioner was age 62 and in good health at 
the time of trial, and that she is qualified to maintain 
herself as shown by the fact that in 1974 she netted over 
$7,000 from the operation of the nursery school. Re- 
spondent is also aged 62, and suffers from a heart con- 
dition. 

Of the total property accumulated of $180,185, the 
trial court awarded assets of some $134,403 in value to 
petitioner, and awarded assets of $45,782 to respondent. 

This proceeding is tried de novo in this court on the 
issues presented on appeal. Barnes v. Barnes, 192 Neb. 
295, 220 N. W. 2d 22. As stated in Hanisch v. Hanisch, 
195 Neb. 204, 237 N. W. 2d 407: “The rules for deter- 
mining alimony or division of property in an action for 
dissolution of marriage provides no mathematical for- 
mula by which such awards can be precisely determined. 
They are to be determined by the facts in each case 
and the courts will consider all pertinent facts in reach- 
ing an award that is just and equitable.” 

There is no reason apparent to this court as to the 
disparity in the amount of property awarded to each of 
the parties except the contention of petitioner set forth 
in her brief that ‘a contract made between a husband 
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and wife in dissolution of marriage for division of prop- 
erty will be respected by the court as presumably fair, 
valid, just and equitable.” Petitioner’s position is that 
the parties themselves decided on a property division 
some 4 years before the proceeding in question and that 
such agreement should be enforced by the court. In 
this connection, the record shows that in 1971, petitioner 
sued respondent for divorce. The parties then reconciled, 
and, after the reconciliation, “divided” certain property 
they owned. Petitioner, for example took sole title to 
the family residence, where she maintained her day care 
center, valued at $32,000; while respondent took sole 
title to a commercial building in Fremont worth $8,000 
and to a one-half interest in land in Washington County 
worth $6,000. Each party also had other investments in 
his or her own name, and owned certain stocks and bonds 
in joint tenancy. 

In support of her position that this agreement be- 
tween the parties at the time of their reconciliation 
should be controlling in this dissolution of marriage pro- 
ceeding 4 years later, petitioner cites Clatterbaugh v. 
Clatterbaugh, 182 Neb. 160, 153 N. W. 2d 749, decided in 
1967 before the present dissolution of marriage law be- 
came effective. That case held that a contract between 
husband and wife for division of their property after 
and in consequence of their permanent separation will 
be respected by the courts as presumably fair. Similar- 
ly, section 42-366, R. R. S. 1943, of the current dissolu- 
tion of marriage law, is concerned with written property 
settlements by persons “attendant upon their separation 
or the dissolution of their marriage.” The agreement 
‘in this case, whatever it may precisely have been, was 
“attendant” upon a reconciliation of the parties. To 
give binding effect to such an agreement during a dis- 
solution proceeding 4 years later would operate to dis- 
courage reconciliation attempts. Agreements between 
husband and wife concerning the disposition of their 
property, not made in connection with the separation of 
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the parties or the dissolution of their marriage, are not 
binding upon the courts during a later dissolution pro- 
ceeding, as not being within the intendment of section 
42-366, R. R. S. 1943. 

Once it has been determined that there is no property 
settlement agreement between the parties binding on 
the court, the court, in determining an appropriate di- 
vision of property between husband and wife, has power 
to consider all the property accumulated by the joint 
efforts of both parties and to adjust their respective 
property rights. In Tavlin v. Tavlin, 194 Neb. 98, 230 
N. W. 2d 108, this court made the rule set out in Bar- 
tunek v. Bartunek, 109 Neb. 437, 191 N. W. 671, appli- 
cable to the current no fault divorce law. The Bartunek 
case states: ‘“* * * the district court has power to con- 
sider all the property accumulated by the joint efforts 
of both husband and wife, and to adjust their respective 
property rights. By the voluntary conveyance of the 
home farm to the wife without consideration except 
love and affection, she has become vested with the legal 
title to the major portion of the joint accumulation; but 
the court will look behind this and decree according to 
the equities of the situation.” Examination of the rec- 
ord in this case indicates no accumulation of particular 
assets by the sole efforts of either party, but rather a 
joint effort over 37 years, with various ups and downs, 
and various good and bad investments, resulting in a 
total net accumulation, all of which must be considered 
in dividing the marital assets no matter how the prop- 
erty is titled at the time of the dissolution. 

Accordingly, we find that the decree dividing the 
property of the parties should be amended to award 
the following property to respondent rather than pe- 
titioner: (1) Nebraska State Savings & Loan, No. A 
38091 ($1,000). (2) United States savings bonds, 
L78029520K, M76202713E, L47064737E ($1,100). (3) In- 
vestors Stock Fund of 173.8 shares ($2,676.52). (4) Note 
and mortgage of Roger Meirhenry ($6,185.12). (5) In- 
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vestors Stock Funds, Inc., 1,055 shares ($16,247). (6) 

Note and mortgage from Fred Snyder ($3,500). (7) 

Note and mortgage from Richard Snyder ($10,000). 
The judgment of the District Court, as so modified, 


is affirmed. 
AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. BENJAMIN BoLDEN, 


APPELLANT. 
243 N. W. 2d 162 


Filed June 23, 1976. No. 40450. 


1. Trial: Plea In Abatement: Evidence. Any error in the ruling 
on a plea in abatement alleging that the evidence at the pre- 
liminary hearing was insufficient to support a finding of prob- 
able cause is cured if the evidence at the trial is sufficient 
to sustain a finding of guilty. 

2. Criminal Law: Trial: Evidence. An _ identification based in 
part upon photographs of the defendant shown to the victim 
of the crime is not objectionable because the officer stated at 
the time the photographs included a photograph of a suspect. 

3. Trial: Instructions. The trial court may refuse a requested 
instruction where the substance of the request is covered in 
the instructions given. 


Appeal from the District Court for Lancaster County: 
WIiiam C. Hastines, Judge. Affirmed. 


Fred J. Swihart, for appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before WuitE, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTon, CLINton, and BrRoDKEy, JJ. 


BOSLAUGH, J. 

The defendant appeals from a sentence to 4 years 
imprisonment for robbery. His assignments of error 
relate to the evidence at the preliminary hearing, his 
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identification by the prosecuting witness, and a re- 
quested instruction which was refused. 

The defendant contends the trial court erred in over- 
ruling his plea in abatement challenging the sufficiency 
of the evidence at the preliminary hearing to support 
a finding of probable cause. We have recently held that 
any error in such a ruling is cured if the evidence at the 
trial is sufficient to sustain a finding of guilty. State v. 
Franklin, 194 Neb. 630, 234 N. W. 2d 610. 

The State produced evidence that Joseph Hartnett, 
a clerk in Lee Sittler’s Off-Sale Beer Store, was robbed 
at gunpoint at about 5:30 p.m. on March 5, 1975. The 
beer store is located near the intersection of Van Dorn 
Street and Southwest 6th Street in Lancaster County, 
Nebraska. The robber was a black man approximately 
5. feet 10 inches tall and weighing about 160 pounds. 
He was wearing a red mask across his face, a light green 
jacket, and a brown hat at the time of the robbery. A 
customer coming into the beer store just after the rob- 
bery saw a black man about 5 feet 10 inches tall and 
wearing a light colored jacket run across the parking 
lot and in front cf a car on Van Dorn Street and then 
south on Southwest 6th Street. At about the same time 
another witness saw a black man, wearing an army 
jacket and running south on Southwest 6th Street, get 
into a blue Volkswagen automobile, which turned around 
and then proceeded south on Southwest 6th Street at a 
high rate of speed. 

At about 5:40 p.m. on the same date, a deputy sheriff 
was at 5430 Limestone Road, in Lancaster County, at- 
tempting to make service of some papers in a civil 
action. He observed a blue Volkswagen automobile oc- 
cupied by two black males drive in the driveway at 
5431 Limestone Road. 

The residence at 5431 Limestone Road was occupied 
by Marcia Carroll and Bruce Robinson, a black man. 
The defendant and his wife were staying at this address 
on March 5, 1975. The residence was placed under sur- 
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veillance by the sheriff’s office that evening. When 
the defendant was observed leaving the property he was 
followed and apprehended on State Highway No. 2 near © 
84th Street. He was taken to the sheriff’s office, photo- 
graphed and questioned, and then released. 

On March 8, 1975, a number of checks stolen in the 
robbery were found in trash that had been picked up 
at 5431 Limestone Road. The checks had been torn 
into small pieces and placed in a plastic bag with other 
trash. 

Bruce Robinson testified that he was driving the blue 
Volkswagen automobile owned by Marcia Carroll on 
March 5, 1975. Sometime after 4:30 p.m. he stopped 
near Lee Sittler’s Off-Sale Beer Store and the defendant 
got out of the automobile. According to Robinson, the 
defendant said he was going to get some beer and cig- 
arettes. Robinson returned about 10 minutes later and 
picked up the defendant, who had been running, at a 
point about a block south of the beer store. The de- 
fendant had some cigarettes but no beer. 

Another witness testified that he played cards with 
the defendant at 5431 Limestone Road on March 5, 1975. 
The defendant had a small revolver in his possession on 
March 5, 1975, and stated that “He wanted to make some 
money” by “Robbing something or somebody.” A pris- 
oner who was in jail with the defendant testified the 
defendant said he had robbed a liquor store while carry- 
ing a weapon and wearing a red mask. He further testi- 
fied the defendant said he had given his friend some 
checks stolen in the robbery to be disposed of. 

The defendant was arrested at Hannibal, Missouri, on © 
March 11, 1975. A pair of children’s red leotards with 
the legs tied together was found in the trunk of the 
defendant’s automobile at the time of his arrest. The 
defendant testified the leotards was not the mask used 
in the robbery. 

There is other evidence which tended to connect the 
defendant with the robbery but it is unnecessary to sum- 
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marize it here. Joseph Hartnett identified the defendant 
as the robber. The evidence considered as a whole was 
clearly sufficient to support a finding of guilty beyond 
a reasonable doubt. 

The defendant’s principal assignment of error relates 
to the identification testimony of Hartnett. When the 
defendant was taken to the sheriff’s office on March 5, 
1975, the police were unable to arrange for a lineup, so 
the defendant was photographed. Two photographs of 
the defendant together with four file photographs or 
mug shots of two other black men were shown to Hart- 
nett that night. He was unable to identify the defendant 
from these photographs. 

About 6 days later Hartnett was shown photographs 
of three black men wearing a red mask. Hartnett identi- 
fied the defendant from one of these photographs. Hart- 
nett made a positive identification of the defendant at 
the trial. 

At the time Hartnett was shown the photographs of 
the defendant and two other men wearing masks, the 
officer stated that “one of them was a suspect.” Hartnett 
testified that “this information” given him by the officer 
helped Hartnett make the identification at the trial. 
The officer also stated that the photographs shown to 
Hartnett on the night of the robbery had included photo- 
graphs of the same man. 

The defendant contends the pretrial identification by 
Hartnett was the result of procedures which were un- 
necessarily suggestive and conducive to a substantial 
likelihood of irreparable misidentification. See Neil v. 
Biggers, 409 U. S. 188, 93 S. Ct. 375, 34 L. Ed. 2d 401. 
As a result, the defendant contends the identification 
testimony by Hartnett should have been excluded. 

The objection focuses on the statement by the officer 
that one of the men in the photographs shown to Hart- 
nett was a suspect. We do not believe this made the 
testimony of Hartnett inadmissible. When photographs 
are shown to a victim by the police after a crime it is 


392 NEBRASKA REPORTS [Vou. 196 
State v. Bolden 


implicit that one or more of the photographs are pictures 
of persons whom the police believe may have committed 
the offense. McClain v. State, 44 Ark. 33, 444 S. W. 2d 
99; Drewry v. Commonwealth, 213 Va. 186, 191 S. E. 2d 
178. The officer did not in any way suggest which 
photograph or photographs were of the suspect or give 
any indication why the person in the photograph was 
suspected of having committed the robbery. We believe 
the evidence went to credibility and the objection to 
_Hartnett’s testimony was properly overruled. State v. 
Tramble, 187 Neb. 488, 191 N. W. 2d 822. 

The last assignment of error relates to a requested 
instruction. The defendant submitted an instruction 
which stated the defendant contended “he was framed 
by persons and circumstances” and if the evidence cre- 
ated a reasonable doubt as to any element of the offense 
it was the duty of the jury to return a verdict of not 
guilty. The instruction was not given. 

The trial court did instruct on the presumption of 
innocence, the burden of proof, reasonable doubt, the 
scrutiny to be made of the testimony of an accomplice 
and eyewitness identification testimony, and the cir- 
cumstantial evidence rule. These instructions were ade- 
quate and covered the same matters as the instruction 
requested by the defendant. The trial court may refuse 
a requested instruction where the substance of the re- 
quest is covered in the instructions given. State v. Bart- 
lett, 194 Neb. 502, 233 N. W. 2d 904. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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RoBert R, LEE ET AL., APPELLANTS, V. ALYCE BRODBECK, 
A SINGLE WOMAN, DOING BUSINESS AS ACTION AGENCY, 


APPELLEE, 
243 N. W. 2d 331 


Filed June 30, 1976. No. 40301. 


1. Pleadings: Demurrer. A general demurrer tests the substan- 
tive legal rights of the parties upon admitted facts including 
proper and reasonable inferences of law and fact which may 
be drawn from the facts which are pleaded. A petition is 
sufficient if from the statement of facts set forth therein the 
law entitles the plaintiff to recover. 

2. Vendor and Purchaser: Fraud. Representations of fair market 
value of farm land made to a buyer who is himself a farmer 
and who has examined the land in the absence of the seller 
have been held not to constitute actionable fraud. 

A representation must concern a known, exist- 
ing fact and cannot be a mere promise to be performed in 
the future. 

4. Brokers: Principal and Agent: Fraud. A real estate broker 
who fails to disclose to his principal every material fact in a 
transaction which is the subject matter of the agency, in- 
cluding statements made without knowledge or known to be 
false, is guilty of fraud and bad faith. 

5. Pleadings. The purpose of pleadings is to frame the issues 
upon which the case is to be tried and to advise the adversary 
what he is called upon to meet. 

6. Pleadings: Demurrer: Limitations of Actions: Fraud. If facts 
pleaded in a petition are sufficient to plead an excuse to the 
operation of the statute limiting actions based on fraud, a 
general demurrer will be defeated. 


Appeal from the District Court for Lincoln County: 
KEITH WINpDRUM, Judge. Reversed and remanded. 


G. J. Beal of Beal & Jensen, for appellants. 


Murphy, Pedersen & Piccolo and LeRoy Anderson, for 
appellee. 


Heard before SPENCER, McCown, and BropkeEy, JJ., 
and Murpnuy and Coapy, District Judges. 


Coapy, District Judge. 
The plaintiffs, Robert R. Lee and Myrna I. Lee, hus- 
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band and wife, sued the defendant, Alyce Brodbeck, who 
was a real estate broker doing business in and around 
North Platte under the name and style of Action Agency. 
The defendant filed a general demurrer in response to 
plaintiffs’ petition which was sustained by the trial court. 
Within the time provided by the trial court, plaintiffs 
filed a second and amended petition to which defendant 
again filed a written general demurrer. Upon hearing, 
the trial court again sustained the demurrer and dis- 
missed plaintiffs’ action. Plaintiffs appeal. 

A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including proper and 
reasonable inferences of law and fact which may be 
drawn from the facts which are pleaded. A petition is 
sufficient if from the statement of facts set forth therein 
the law entitles the plaintiff to recover. Johnson v. 
Ruhl, 162 Neb. 330, 75 N. W. 2d 717 (1956). 

Plaintiffs are residents of Sheridan County, Nebraska. 
On or about April 29, 1968, Mr. Lee inherited a 336-acre 
farm from his father. After the father’s death, plain- 
tiffs maintained and operated the farm which was in 
Chase County free and clear of liens and encumbrances. 

Mr. Lee contacted the defendant in the spring of 1969 
and was told that Mr. Frimann’s farm was for sale. 
Late in May 1969, Mr. Lee and Alyce Brodbeck went to 
inspect the Frimann farm which consisted of 455 acres 
in Sheridan County and 640 acres of pasture in Dawes 
County. The defendant, at the time, was acting as Mr. 
Frimann’s agent. 

Plaintiffs were inexperienced in matters of buying 
and selling real estate, including the financing thereof. 
When they expressed an interest in the Frimann land, 
defendant told them they could borrow on their Chase 
County farm and use the proceeds to make a downpay- 
ment. She also told them that she would have no dif- 
ficulty in selling their farm and that it would not be 
difficult to sell it for $63,000. On June 27, 1969, some 
agreement to purchase the Frimann farm was made and 
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plaintiffs deposited $1,104.05 with defendant as earnest 
money. On or about September 9, 1969, plaintiffs ac- 
companied defendant to the North Platte State Bank 
where plaintiffs executed a “short term” note and mort- 
gage for $25,000 after being assured again that there 
would be no problem in selling the Chase County farm 
for $63,000. At about the same time, plaintiffs listed 
their Chase County farm with defendant for sale. 

Mr. Lee, as buyer, signed a written agreement with 
Mr. Frimann, as seller, and the Guardian State Bank of 
Alliance, as escrow agent, to purchase the Frimann farm. 
The contract, dated December 15, 1969, provided that the 
purchase price was $133,000 payable by a downpayment 
of $37,570 with the balance due in yearly installments 
beginning December 1, 1970. The contract indicated 
that the downpayment would consist of $1,104.05 ear- 
nest money and $25,000 loan proceeds in the possession of 
defendant plus an additional $11,465.95 to be paid by 
plaintiffs on or about March 1, 1970. In addition, the 
contract provided that Frimann would deposit a good and 
sufficient warranty deed with the escrow agent and as- 
sure plaintiffs fee simple title free and clear of all liens 
and encumbrances except certain stated encumbrances 
not pertinent to this appeal. The seller was to provide 
the buyer with an abstract of title for approval 14 days 
before closing on March 1, 1970. 

On March 4, 1970, the defendant loaned plaintiffs 
$11,465.95 so that the total downpayment called for in 
the contract could be made. Sometime thereafter, the 
North Platte State Bank foreclosed on the Chase County 
farm and on June 12, 1972, the District Court for said 
county confirmed the sale thereof to defendant for the 
approximate sum of $34,000. Mr. Frimann foreclosed 
thereafter on the farm located in Sheridan and Dawes 
Counties and the Dawes County portion was sold off. 
Finally, the First National Bank in Hay Springs fore- 
closed and sold out plaintiff’s personalty. 

The allegations set forth herein have been treated as 
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facts and are summarized from the amended petition 
since the allegations therein consist of 15 typewritten 
and legal size pages. It should be pointed out that the 
petition makes no complaint about the purchase price of 
the Frimann farm. It should also be pointed out that 
the value of the Chase County farm was fixed by the 
apparent failure of plaintiffs to appeal the District 
Court’s confirmation of the foreclosure sale. Because 
the sale price equals the fair market value, plaintiffs 
have pleaded no damages caused by negligence in the 
sale of the Chase County farm. The allegations concern- 
ing the alleged area of high hail incidence and the dis- 
covery of a construction lien on the Frimann farm are 
immaterial. Hail, or the incidence thereof, is not con- 
nected to plaintiffs’ complaints and damages in any way. 
Plaintiffs had a contractual remedy in regard to unpaid 
liens and the reasonable inference is that such liens were 
accounted for in the foreclosure action initiated by Mr. 
Frimann. After searching the contents of the amended 
petition, we find no cause of action on the theory of 
negligence but do find a cause of action pleaded on the 
theory of fraud. The defendant cites a 1969 opinion, 
Transportation Equipment Rentals, Inc. v. Mauk, 184 
Neb. 309, 167 N. W. 2d 183, as setting forth the elements 
of fraud and we find that each and every element there- 
in mentioned is well pleaded in the amended petition. 

Plaintiffs allege that the defendant promised and as- 
sured them that there would be no difficulty in selling 
the Chase County farm for $63,000. In most circum- 
stances, such a statement might well be thought of as a 
mere expression of opinion. Representations of fair 
market value of farm land made to a buyer who is him- 
self a farmer and who has examined the land in the ab- 
sence of the seller have been held not to constitute 
actionable fraud. Kucera v. Pellan, 132 Neb. 739, 273 
N. W. 10 (1937). A representation must concern a 
known, existing fact and cannot be a mere promise to 
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be performed in the future. Wegner v. West, 169 Neb. 
546, 100 N. W. 2d 542 (1960). 

Anyone who makes an extensive study of the laws in 
America concerning the art of selling or puffing, as it is 
often known, may be led to believe that by tradition, 
one person may never rely on a small lie made by an- 
other in certain business transactions. However, we 
think it clear that there is not any question about this 
fact situation. A real estate broker who fails to disclose 
to his principal every material fact in a transaction 
which is the subject matter of the agency is guilty of 
fraud and bad faith. Gillespie v. State Real Estate 
Commission, 172 Neb. 308, 109 N. W. 2d 305 (1961). 
Where the pleadings indicate that such statements were 
made by the plaintiffs’ agent at or about the time that 
plaintiffs’ property was listed with the agent to induce 
or facilitate the sale of property belonging to another 
principal, we have no difficulty in finding that such state- 
ments may be representations of a known, existing fact 
and that the agent has a duty to disclose that such state- 
ments are made without knowledge or are known to be 
false. 

The defendant argues that plaintiffs’ pleading is sub- 
ject to a statute of limitations and has outlawed. An 
action for negligence must be brought within 4 years 
and an action for fraud must be brought within 4 
years after the discovery of the fraud. § 25-207, R. R. S. 
1943. An action for relief on the ground of fraud must 
be commenced within 4 years after the discovery of the 
facts constituting the fraud, or facts sufficient to put a 
person of ordinary intelligence and prudence on an in- 
quiry which, if pursued, would lead to such discovery. 
If the fraud or mistake ought to have been discovered, 
the statute will run from the time such discovery ought 
to have been made. Burchmore v. Byllesby & Co., 140 
Neb. 603, 1 N. W. 2d 327 (1941). To avoid the statute 
of limitations for fraud, plaintiff must plead and prove 
the impediments to an earlier prosecution of the claim, 
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all facts which relate to or explain the failure to prose- 
cute, and when he first obtained knowledge of the 
fraud. Reed v. Barnes, 113 Neb. 414, 203 N. W. 567 
(1925). So far as we know, our court has indicated 
many times that one must plead facts indicating an ex- 
cuse for avoiding the fraud limitations but has not di- 
rectly so held on a general demurrer to a petition. 

Plaintiffs set forth in their amended petition that they 
did not discover the fraud until the sale of the Chase 
County farm was confirmed by the court on June 12, 
1972. Their pleading and theory is that they were lulled 
into a false sense of security when defendant loaned 
plaintiffs the money to complete the downpayment on 
March 4, 1970. The purpose of pleadings is to frame 
the issues upon which the case is to be tried and to ad- 
vise the adversary what he is called upon to meet. 
Johnson v. Ruhl, supra. We do not suggest that plain- 
tiffs will have a case left once they are forced to plead 
or acknowledge the date upon which they were served 
notice of the Chase County foreclosure, to plead or ac- 
knowledge the date of the actual sale in said action, to 
plead or acknowledge what the petition drafter meant 
by a “short term loan,” or to plead or acknowledge 
other facts which defendant may be able to raise. We 
find that the allegations contained in the petition are 
sufficient to defeat a general demurrer to a cause of 
action grounded in the law of fraud. 

REVERSED AND REMANDED. 


THE DeLay First NATIONAL BANK & TRusT Company, 
APPELLEE, V. JACOBSON APPLIANCE COMPANY, ALSO KNOWN 
AS JACOBSON APPLIANCE Co., ET AL., APPELLANTS. 

243 N. W. 2d 745 


Filed June 30, 1976. No. 40341. 


1. Uniform Commercial Code: Notice: Sales. Compliance with 
the Uniform Commercial Code for notification as to the dis- 
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position of collateral is a condition precedent to a secured 
ereditor’s right to recover a deficiency. 


2. : An oral communication of notice of 
either public or private sale is not the method provided by the 
Uniform Commercial Code. 

3. The requirement of a written notice 


eliminates all possibility of dispute as to whether notice was 

actually given and establishes what notice was given. 

4, Uniform Commercial Code: Notice: Sales: Time. To constitute 
reasonable notice of a private sale, the notice should be sent 
in such time that the debtor would have a minimum of 3 business 
days to arrange to protect his interests, 

5. Uniform Commercial Code: Notice: Sales. A creditor who uses 
a private sale form for public sales violates section 9-504(3), 
U. C. C. 

6. Uniform Commercial Code: Sales. Under the Uniform Com- 
mercial Code the adequacy or insufficiency of the price for 
which collateral is sold at private sale after default and re- 
possession is one of the “terms” of the sale, and is relevant, 
along with other issues, in determining whether the sale was 
commercially reasonable. 


7. Where a creditor disposes of collateral in 
several transactions, if he wishes a deficiency judgment he must 
comply with the law in each transaction. 

8. Section 9-502(2), U. C. C., requires the 


creditor to proceed in a commercially reasonable manner to 
liquidate accounts receivable. 


Appeal from the District Court for Madison County: 
Merritt C. WarrEN, Judge. Reversed and remanded 
with directions. 

Jerrold L. Strasheim of Venteicher & Strasheim, and 
Lyle Winkle of Winkle & Winkle, for appellants. 

Deutsch & Hagen, for appellee. 

Heard before WuitE, C. J., SpENcER, McCown, 
NEwtTon, CLINTON, and BropkEy, JJ., and Kuns, Retired 
District Judge. 


SPENCER, J. 

The DeLay First National Bank & Trust Company, 
plaintiff and appellee, hereinafter referred to as bank, 
recovered a deficiency judgment against defendant-ap- 
pellant, Jacobson Appliance Company, a corporation, 
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hereinafter referred to as defendant, and the guarantor 
of its obligation to the bank, Victor Jacobson, who will 
be referred to as Jacobson. We discuss only three of the 
many issues raised. (1) Was proper notice of sale given 
to defendants? (2) Did bank’s procedures meet the 
test of commercial reasonableness? (3) Was there suf- 
ficient evidence to submit defendants’ counterclaim to the 
jury? We reverse. 

Defendant, which was in the retail appliance trade, was 
organized in 1948 by Victor Jacobson, who was its sole 
stockholder and chief executive officer. Prior to 1969, 
bank and defendant entered a floor-plan financing 
scheme. Bank would advance funds directly to the ap- 
pliance manufacturer or distributor for appliances 
shipped to defendant. Defendant would give bank a list 
by serial number of the items so purchased. Bank noted 
these on a trust receipt document signed by defendant, 
giving bank a security interest in the items. When these 
items were resold, the amount financed was to be remit- 
ted to bank. 

On occasion, bank would conduct a floor check of de- 
fendant’s showroom to determine whether remittances 
had been received for all items sold. A check late in 
1972 revealed defendant had not remitted for approxi- 
mately $6,000 in merchandise. Defendant borrowed 
$10,000 from the bank, paid the amount due on the 
floor-plan financing, and used the balance for operating 
expenses. This loan was evidenced by a document styled 
“Installment Note and Security Agreement.” It was se- 
cured by giving bank an interest in “all new & used 
appliances, parts, accessories, all machinery, equipment, 
furniture, fixtures, inventory accounts and contracts re- 
ceivable now owed or hereafter acquired and proceeds.” 
This all-inclusive language gave bank an interest in all 
the defendant’s inventory not covered by the floor plan. 

After this loan, bank began monthly floor checks of 
defendant’s showroom. At each check the list would be 
turned over to the defendant for reconciliation. On 
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some occasions bank had posted a remittance against 
the wrong item. On others, the floor check had missed 
items in the store or in the warehouse or building an- 
nex. When the reconciliation was complete, defendant 
would write a check to bank for any items not located 
or for which remittance had not been made. 

In April of 1973, because of a contemplated trip to 
Treland, Jacobson added the name of an employee, Lori 
Grosbeck, to the signature card for defendant’s checking 
account. Before leaving, Jacobson left with Mrs. Gros- 
beck a list of instructions leaving her in charge of the 
store during his absence. She was also given specific 
instructions concerning what checks she could write 
while he was in Ireland. 

Jacobson returned from Ireland early in May 1973. 
The latter part of May, Jacobson met with a General 
Electric representative and bank personnel to discuss cur- 
rent problems. Because the service work for the store 
was behind and because things were generally in con- 
fusion, Jacobson closed the store for a short period to 
straighten things out and to allow the employees a va- 
cation. 

The store was reopened June 4, 1973. Bank requested 
a floor check and one was made. Seventy items were 
discovered missing. Bank records indicated $14,942.59 
had been loaned against these items. Representatives of 
bank were unable to reconcile the list with defendant. 

On June 13, Jacobson was hospitalized in a psychiatric 
ward in Council Bluffs, Iowa, after an incident of al- 
leged misconduct. Before leaving for the hospital, Ja- 
cobson told Lori Grosbeck, “Take care of it just like you 
have for me before.” 

After learning of Jacobson’s hospitalization, bank made 
another floor check and confirmed the earlier shortage. 
A bank representative conferred with Mrs. Grosbeck 
and demanded payment. After allowing Mrs. Grosbeck 
to write the weekly payroll checks, defendant’s bank 
account was closed out by applying the balance on de- 
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fendant’s loan. Over $5,000 was credited on the $10,000 
operating loan. Bank took possession of the records on 
defendant’s accounts receivable. It had a local transpor- 
tation company pick up all property covered by its se- 
curity instruments. By June 22, the store was empty 
except for certain items claimed by another creditor. 

Bank then proceeded to liquidate the inventory and 
accounts receivable of defendant. It contacted General 
Electric with whom defendant had an agreement to take 
back all crated merchandise at 90 percent of invoice 
price, less freight. The General Electric items were re- 
turned and bank was paid $6,066 for them. Bank 
made arrangements with a local appliance store to han- 
dle the new, uncrated, unfloor-planned appliances at 20 
percent of retail and the floor-planned items at 80 per- 
cent of the floor-planned amount. Most of the appli- 
ances had retail tags on them. Where there were none, 
the retail price was determined and marked on the appli- 
ance. 

This is an action to recover a deficiency judgment, 
after the sale or disposition of the property taken by 
bank under its security instruments. It is controlled 
by the rule enunciated in Bank of Gering v. Glover 
(1974), 192 Neb. 575, 223 N. W. 2d 56. We there said: 
“Compliance with the Uniform Commercial Code for 
notification as to the disposition of collateral is a condi- 
tion precedent to a secured creditor’s right to recover a 
deficiency.” 

Section 9-504(3), U. C. C., provides: “Disposition of 
the collateral may be by public or private proceedings 
and may be made by way of one or more contracts. 
Sale or other disposition may be as a unit or in parcels 
and at any time and place and on any terms but every 
aspect of the disposition including the method, manner, 
time, place and terms must be commercially reasonable. 
Unless collateral is perishable or threatens to decline 
speedily in value or is of a type customarily sold on a 
recognized market, reasonable notification of the time 
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and place of any public sale or reasonable notification of 
the time after which any private sale or other intended 
disposition is to be made shall be sent by the secured 
party to the debtor, and except in the case of consumer 
goods to any other person who has a security interest 
in the collateral and who has duly filed a financing 
statement indexed in the name of the debtor in this 
state or who is known by the secured party to have a 
security interest in the collateral. The secured party 
may buy at any public sale and if the collateral is of a 
type customarily sold in a recognized market or is of a 
type which is the subject of widely distributed standard 
price quotations he may buy at private sale.” (Em- 
phasis added.) 

Both defendant and Jacobson, its guarantor, are debt- 
ors within the meaning of section 9-504(3), U. C. C. 
Our first consideration in construing section 9-504 is to 
consider the reason for the notice provision. Obviously, 
it is intended for the benefit and protection of the debtor. 
If he is given notice, he will have at least an opportunity 
to protect his interests by redemption, finding prospec- 
tive purchasers for the property, or otherwise. Even if 
it might be determined he could not have protected his 
interest, the law requires he be given the opportunity. 

What we said in Bank of Gering v. Glover, supra, is 
pertinent herein: “The language of subsection (3) of 
section 9-504, U. C. C.: ‘* * * reasonable notification of 
the time after which any private sale or other intended 
disposition is to be made shall be sent by the secured 
party to the debtor,’ (italics added) would presume a 
mandatory obligation. We have heretofore held that un- 
less the context indicates otherwise, the use of the word 
‘shall’ purports a mandatory obligation. Seé Anderson 
v. Carlson (1961), 171 Neb. 741, 107 N. W. 2d 535, in 
which we pointed out section 49-802, R. R. S. 1943, pro- 
vides: ‘Unless such construction would be inconsistent 
with the manifest intent of the Legislature, rules for 
construction of the statutes of Nebraska hereafter shall 


404 NEBRASKA REPORTS [VoL. 196 
DeLay First Nat. Bank & Trust Co. v. Jacobson Appliance Co. 


be as follows: (1) When the word may appears, per- 
missive or discretionary action is presumed. When the 
word shall appears, mandatory or ministerial action is 
presumed.’ ” 

Inherent in our holding in Bank of Gering v. Glover, 
supra, is the rule that the burden of proof is on the se- 
cured party to prove compliance with the statutory re- 
quirements of notice and reasonableness of notice. 
There were five separate dispositions of the property 
seized which come within the notice requirement. They 
are separately discussed. 

The crated merchandise was shipped to General Elec- 
tric July 20, 1973. It is undisputed that no prior notice 
was given to Jacobson, and the sufficiency of the notice 
given to defendant is questionable. Bank’s representative 
testified he orally visited with Mrs. Grosbeck about it. 
Bank introduced exhibit 22 to show Mrs. Grosbeck’s 
authority. It reads as follows: ‘XII Bill is to wait on 
customers. Lori takes the overflow. *Knock when of- 
fice door is closed. XIII Lori & Bill Attn. Vic - Lori - 
Bill. Anything that is on order after 4 weeks offer to 
loan them a similar one to use until theirs arrives. XIV 
Lori & Willard You are in charge when I am gone. 
Please work out your service problems together. Thanks 
Vic XVI Lori — Please hand Bill a dust cloth on Tues. 
& Wed. and help him dust. Have him work with you. 
Thanks — Vic Duplicate of # XIII — Sorry! Ha! Ha!” 

Whether Mrs. Grosbeck was an agent of defendant 
for the purpose of receiving notice we need not decide 
because there is no evidence to establish any agency re- 
lationship on her part for Jacobson. Assuming, how- 
ever, a viable agency relationship, an oral communica- 
tion of notice of either public or private sale is not the 
method provided by the Uniform Commercial Code. The 
wording in the statute is: “Reasonable notification 
* * * shall be sent.” The word “send” is defined in 
section 1-201 (38), U. C. C., as follows: “ ‘Send’ in con- 
nection with any writing or notice means to deposit in 
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the mail or deliver for transmission by any other usual 
means of communication with postage or cost of trans- 
mission provided for and properly addressed and in the 
case of an instrument to an address specified thereon or 
otherwise agreed, or if there be none to any address 
reasonable under the circumstances. The receipt of any 
writing or notice within the time at which it would 
have arrived if properly sent has the effect of a proper 
sending.” The requirement of a written notice elimi- 
nates all possibility of dispute as to whether a notice 
was actually given. It also establishes what notice was 
given. 

On the sale of used merchandise to Larry Greenaugh 
for $540, the following letter, dated September 11, 1973, 
was sent to Jacobson at Columbus: 

“Dear Mr. Jacobson: 

“We have a bid of $540.00 for the following used 
merchandise: 

“10 used televisions 

“1 40” range 

“2 washers 

“2 dryers 

“3 portable vacuam (sic) cleaners 

“1 central vacuam (sic) 

“It is set that these items will be sold Saturday, Sep- 
tember 15, 1973 at 12:00 O’Clock P.M. If you are in- 
terested, please contact us prior to that date. 

“Thank you. 

“Yours Truly, 

“Leo A. Moschenross 

“Vice-President.” 

It is to be noted the letter was dated September 11, 
1973, advising the items would be sold September 15. 
Assuming prompt delivery, which is questionable on a 
letter mailed from Norfolk to Columbus, at best there 
would be less than a 3-day notice. Whether this is rea- 
sonable notice may be subject to question. In Prairie 
Vista, Inc. v. Casella (1973), 12 Ill. App. 3d 34, 297 
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N. E. 2d 385, an Illinois appellate court held that a 
notice mailed on April 7, for a private sale of collateral 
to be held on April 10, failed to give reasonable notice 
of sale. To constitute reasonable notice of a private 
sale, the notice should be sent in such time that the 
debtors would have a minimum of 3 business days to 
arrange to protect their interests. 

On the sale of the three washers and three dryers to 
Doug Speidel, the record is devoid of any evidence of 
notice to either defendant or to Jacobson. 

A significant portion of the merchandise was delivered 
to Brehmers Music & Appliance, a local appliance deal- 
er. It was sold by Brehmers to the public. Brehmers 
‘ received a 20 percent commission on the sales for its 
services. The only notice on this sale was by letter 
dated August 10, 1973, to Vic Jacobson at Columbus. 
It is as follows: 

“Dear Mr. Jacobson: 

“We are enclosing a copy of all floor plan notes 
showing which items have not been paid. We have re- 
ceived a bid of 80% of the original invoice price for the 
items still here. 

“The other merchandise will be sold for the best price 
possible. The commission cost for these sales will be 
20% of the purchase price. 

“These items will be sold August 20, 1973 at 12:00. If 
we do not hear from you it will be assumed you have 
no interest in this matter. 

“Thank you. 

“Sincerely, 

“Leo A. Moschenross 

“Ass’t Vice-President.” 

We have a question as to whether this is a notice of a 
private sale or a public one. The first paragraph 
would indicate that the bank was talking about a private 
sale for 80 percent of the invoice price. The second 
paragraph talks about other merchandise which will be 
sold for the best price possible. It gives the commission 
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cost for these sales which could be for a public sale. 
The third paragraph gives the time of the sale, but 
does not specify a place of sale. 

Section 9-504(3), U. C. C., provides that the disposition 
of collateral may be made by public or private pro- 
ceedings, and may be made by way of one or more con- 
tracts. The sale may be as a unit or in parcels and at 
any time and place and on any terms, but every aspect 
of the disposition, including the method, manner, time, 
place, and terms must be commercially reasonable. 

In the case of a private sale, the notice need only state 
the time after which the collateral is to be sold. In 
the case of a public sale, however, it must state the time 
and place at which the sale will occur. The construction 
we put on the notice is that it described both a private 
and a public sale. 

Actually, the items referred to in the first paragraph 
were sold to Brehmers at private sale for 80 percent of 
the invoice price. The other items were not sold, how- 
ever, on August 20, 1973. Rather, they were turned 
over to Brehmers for sale to the public for a 20 per- 
cent commission. On August 24, Brehmers Music & 
Appliance advertised a 1-day sale of this merchandise to 
the public for Sunday, August 26, on a local parking 
lot. We agree with defendant that a creditor who uses 
a private sale form for public sales violates section 9- 
904(3), U.C.C. White & Summers, Uniform Commercial 
Code, Hornbook Series, § 26-10, p. 986. We do not 
agree, however, that the sale to the public for a set 
price was in effect a public sale. 

The bank presented no evidence that it acted in a 
commercially reasonable manner in the actual terms of 
the sale. The notice set out above indicated that the 
sale price would be 80 percent of the original invoice 
price. However, in fact, the bank sold the merchandise 
for 80 percent of the floor-plan billing price, which was 
only 90 percent of the original invoice price. This then 
was a private sale for less than the noticed bid. We do 
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not discuss the questions raised as to the adequacy of 
the price for which some of the collateral was sold. In 
this regard, we call attention to the rule enunciated in 
First Nat. Bank of Bellevue v. Rose (1972), 188 Neb. 
362, 196 N. W. 2d 507: “Under the Uniform Commercial 
Code, the adequacy or insufficiency of the price for 
which collateral is sold at private sale after default and 
repossession is one of the ‘terms’ of the sale, and is 
relevant along with other issues, in determining whether 
the sale was commercially reasonable.” 

Subsequent to the return of the crated merchandise to 
General Electric, bank sold five Admiral T'V sets to Tri- 
State Distributing Company. No notice of this sale was 
given to either the defendant or Jacobson. 

On balance, bank either provided no notice or question- 
able notice to either Jacobson or the defendant. Failure 
to give notice is an absolute bar to the recovery of a 
deficiency. As we said in Bank of Gering v. Glover 
(1974), 192 Neb. 575, 223 N. W. 2d 56: “If the creditor 
wishes a deficiency judgment, he must obey the law. 
If he does not obey the law he cannot secure a defi- 
ciency judgment.” 

The problem herein is that there was more than one 
sale, some of which can be upheld. We believe the in- 
tent of the Uniform Commercial Code would appear to 
mandate that the entire disposition of collateral by the 
secured party be viewed as one transaction, and that 
every aspect of that transaction be in accord with the 
requirements of the Uniform Commercial Code. To 
adopt any other rule would place upon the court the 
sometimes impossible and time-consuming task. of at- 
tempting to determine the amount of recoverable de- 
ficiency as well as the amount of unrecoverable defi- 
ciency. 

What we said in Bank of Gering v. Glover, supra, is 
pertinent herein: “The creditor is given several options 
in disposing of collateral and very minimal formal re- 

‘quirements. The burden on the secured creditor is to 
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comply with the law. The act is framed in his interest. 
It is not onerous to require him to give notice of the 
time and place of sale. In some instances it will be to 
the creditor’s advantage to do so. On the other hand, 
to permit him to proceed otherwise does place an onerous 
burden on the debtor.” 

We adhere to the position we adopted in Bank of 
Gering v. Glover, supra. The right to a deficiency 
judgment depends on compliance with the statutory re- 
quirements. We now hold that if a creditor wishes a 
deficiency judgment he must comply with the law in 
each transaction. While this rule may seem harsh, we 
are persuaded by the fact that the burden is on the 
secured creditor to comply with the law. The act is 
framed in his interest. It is not onerous to require him 
to observe the provisions of the law. 


Previous to the removal of the inventory from the de- 
fendant’s place of business, bank took possession of the 
records on all of defendant’s accounts receivable. Sec- 
tion 9-502 (2), U. C. C., requires the creditor to proceed 
in a commercially reasonable manner to liquidate ac- 
counts receivable. The record would indicate that bank 
did not attempt to collect all the accounts. It sent two 
letters on some of them, and thereafter took no fur- 
ther action on any of the accounts receivable. 

The burden was on bank to prove that it undertook to 
collect from defendant’s debtors in a commercially rea- 
sonable manner. Defendant argues that the record in- 
dicates bank made little or no effort to realize on the 
accounts receivable. Defendant further argues that this 
lack of effort on the part of bank resulted in a substan- 
tial decrease in the value of the accounts. We agree 
there is insufficient evidence in the record to sustain 
bank’s burden of proof on this issue. 

Plaintiff failed to sustain its burden of proving suf- 
ficient notice to permit the entry of a deficiency judg- 
ment against defendant and Jacobson. The motion for 
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a directed verdict on the issue of liability for a defi- 
ciency judgment should have been sustained. 

Both defendants argue that it was error for the trial 
court to dismiss the counterclaim. The question as we 
see it is whether the evidence would support the sub- 
mission of the counterclaim to the jury on defamation, 
tortious interference with business, or unlawful con- 
version and set-off. On these issues, the burden of proof 
was on the defendants. On the defamation issue, de- 
fendants cite McLaughlin v. F. W. Woolworth Co. 
(1933), 125 Neb. 684, 251 N. W. 293, as follows: “As ap- 
plied to libel of one in his business or occupation, it is 
elementary in the law of libel and slander that defama- 
tory words falsely spoken (or written) of a party which 
prejudice such party in his occupation or trade are ac- 
tionable per se. Pollard v. Lyon, 91 U.S. 225, 23 L. Ed. 
303. Newell on Slander and Libel (4th ed.) secs. 150, 
152, states these rules as to what may constitute libel 
per se. The law guards most carefully the credit of all 
merchants and traders. Any imputation on their sol- 
vency, any suggestion that they are in pecuniary dif- 
ficulties, is therefore actionable; also where any lan- 
guage is used of merchants and tradesmen which im- 
putes a want of credit or responsibility or insolvency, or 
of common honesty. To the same effect is the text in 
36 C. J. 1190, 1191.” 

The evidence shows telephone calls to defendant’s sup- 
plier to the effect that Jacobson was sick and that his 
financial status was less than solid. It appears that 
there was truth in everything stated. Jacobson was 
sick by his own admissions at the time the statements 
were made. The status of defendant’s accounts at the 
bank and with General Electric show that defendant’s 
financial status was shaky. The trial court was correct 
in refusing to submit the issue of defamation to the jury. 

One of the basic elements of tortious interference with 
a business relationship requires an intentional interfer- 
ence inducing or causing a breach or termination of the 
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relationship or expectancy. Bank’s approach to de- 
fendant’s suppliers was in connection with its notice 
that it would no longer floor plan their merchandise for 
defendant. This was a proper contact and defendant 
adduced no evidence which would indicate otherwise. 

Finally, both defendants complain of the dismissal of 
the counterclaim for wrongful conversion of defendant’s 
property. The trial court held the taking of the property 
was not wrongful since defendant was in default on at 
least one of the loan obligations. It appears to us that 
the defendant was in default of both the floor plan and 
the note obligations. We agree with the trial court the 
taking could not be termed a wrongful conversion. The 
counterclaim was properly dismissed. 

From the conclusions we reach herein, it is unneces- 
sary to consider the many other alleged errors pre- 
sented. We reverse the judgment and remand the 
cause to the District Court, with directions to dismiss the 
petition for a deficiency judgment. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CLINTon, J., dissenting. 

I dissent for several reasons. First, I cannot agree 
that where collateral is disposed of in a series of sales, 
failure to give notice of one such sale deprives the holder 
of the security interest of all right to a deficiency judg- 
ment and the right to rely upon a guaranty, even though 
all sales are conducted in a commercially reasonable 
manner and the lack of notice caused no loss whatever. 
Such a result is patently unjust and is not mandated 
either by the provisions of the Uniform Commercial Code 
or by our holding in Bank of Gering v. Glover, 192 Neb. 
975, 223 N. W. 2d 56. Secondly, I find the majority 
opinion vague and confusing in its discussion of the dif- 
ferences between private and public sales. Thirdly, the 
opinion seems to imply that if collateral is to be sold in 
a series of private sales, separate notice must be given 
for each sale rather than the one notice which, it seems 
to me, the statute contemplates. Fourthly, by defining 
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“reasonable notification” in terms of a flat time period 
the court in effect amends the statute. Fifthly, the 
record in this case contains evidence sufficient to sup- 
port a finding that all sales here involved were con- 
ducted in a commercially reasonable manner. The is- 
sue of commercial reasonableness was submitted to the 
jury and it found in favor of the secured party. That 
finding should stand. 

I will briefly discuss the above objections in the order 
listed. The opinion imposes the ultimate in penalties 
against the creditor for failure to give notice of one 
sale, where collateral is being disposed of in a series of 
transactions as permitted by the code and even though 
notice may have been given of all other sales and all 
sales were held in a commercially reasonable manner. 
Assume, for example, that if there were a hundred 
large items to be sold and it was best that they be sold 
in a series of public sales, say in 10 lots, and notice is 
given of the 10 sales and all sales are commercially rea- 
sonable, however, it is then discovered that a few in- 
significant items are overlooked and these are sold at 
private sale without notice, but in a commercially rea- 
sonable manner and full value is obtained. Under the 
proposed rule which this case promulgates, the creditor 
is denied his right to a deficiency even though the debt- 
or has not been harmed. 

Lending institutions sometimes loan on insufficient col- 
lateral and in reliance on a guaranty by a responsible 
party. In the circumstances given in the example above, 
it would be unjust and ridiculous to deprive the lender 
of his reliance on his guaranty. The proposed rule will 
have a tendency to unduly restrict credit and is clearly 
unjust. Our holding in the Gering case does not man- 
date the result in this case. In the Gering case there 
was one sale and no notice at all. 

As a reason for adopting the severe penalty the opin- 
ion says: “To adopt any other rule would place upon 
the court the sometimes impossible and time-consuming 
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task of attempting to determine the amount of recov- 
erable deficiency as well as the amount of unrecover- 
able deficiency.” Convenience may be a good reason 
for rules of procedure. The convenience of the courts 
is no reason at all for rules which determine the sub- 
stantive rights of parties. The majority bring discredit 
on the court when the rule of decision is so founded. 

The opinion does not clearly differentiate between 
public sale and private sale. Under ordinary law and 
under the code, public sale means sale at public auction 
and perhaps by sealed bids, both, of course, after the re- 
quired public notice. The distinguishing characteristic 
of public sale is bona fide competitive bidding. White & 
Summers, Uniform Commercial Code, Hornbook Series, 
§ 26-11, p. 993, Ex Parte Keller, 185 S. C. 283, 194 S. E. 
15; In re Newbrough, 254 Mich. 170, 236 N. W. 233; Of- 
fredi v. Huhla, 135 Conn. 20, 60 A. 2d 779, 4 A. L. R. 2d 
472; Union & Merchantile Trust Co. v. Harnwell, 158 
Ark. 295, 250 S. W. 321; Katleman v. Katleman, 70 Nev. 
330, 269 P. 2d 257. 

There were no public sales in this case. All sales 
were private. The fact that Brehmer Music sold on an 
open lot after advertising but not by auction did not 
make that a public sale within the usual meaning of 
that term. The reference in the opinion to notice of 
private sale being given for a sale in fact public is mis- 
taken. 

The opinion seems to imply that if property is to be 
sold at private sale, then one notice before such sale to 
the effect that after a certain time the collateral will 
be sold at private sale is not sufficient. It seems to hold 
that there must be a special notice for each private sale. 
Clearly the code does not contemplate that and the opin- 
ion cites no authority for the position. The code says: 
“Disposition of the collateral may be by public or private 
proceedings and may be made by way of one or more 
contracts. . . . Unless collateral is perishable or 
threatens to decline speedily in value or is the type cus- 


414 NEBRASKA REPORTS [VoL. 196 
DeLay First Nat. Bank & Trust Co. v. Jacobson Appliance Co. 


tomarily sold on a recognized market, reasonable no- 
tification of the time and place of any public sale or 
reasonable notification of the time after which any pri- 
vate sale or other intended disposition is to be made 
shall be sent by the secured party to the debtor .. ..” 
§ 9-504(3), U. C. C. The statement in the opinion, “We 
believe the intent of the Uniform Commercial Code will 
appear to mandate that the entire disposition of col- 
lateral by the secured party be viewed as one transac- 
tion,” just does not stand up in face of the code lan- 
guage. 

Collateral may consist of dozens or hundreds of items. 
It may be best that these be sold in a group, or it may 
be best that they be sold individually, or in a combina- 
tion. What is commercially reasonable will depend on 
circumstances. If a thousand items are to be sold at 
numerous private sales, it would be ridiculous to require 
some sort of notice of each sale. Ultimately the cost of 
sale comes out of the debtor’s pocket under the provi- 
sions of the code because he is responsible for the costs 
of sale. Such costs should not be unnecessarily accumu- 
lated. 

What the statute contemplates in private sales is one 
notice after which property may be sold privately with 
the creditor being held to the standard of commercial 
reasonableness in all such sales, including price. 

The opinion would hold as a flat rule that three busi- 
ness days notice of private sale is reasonable. That 
period of time may or may not be reasonable, depending 
upon circumstances. In any event, such a flat rule is 
simply an amendment of the statute which provides, 
“reasonable notification of the time after which any 
private sale or other intended disposition is to be made.” 
The Uniform Commercial Code in some states does spec- 
ify a time period. Ours does not. We have no authority 
to amend the statute. 

One of the things that is overlooked in this case is 
that we have a jury verdict under proper instructions. 
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The issue of “commercial reasonableness” was submit- 
ted to the jury. The evidence on the various sales was 
sufficient to submit the question. For example, on the 
buy-back by General Electric of crated items, this was 
pursuant to a prior arrangement between General Elec- 
tric, Jacobson, and the bank. The evidence shows that 
the best price would be obtained by exercising the op- 
tion under the agreement. The creditor was not dam- 
aged by this sale even though no notice was given. Lori 
Grosbeck, who was in charge of the business, did have 
notice and testified that this was the best way to do it 
and the method which would obtain the best price. 

The record shows that the sale of five new uncrated 
Admiral TV sets was at full invoice price. Exhibit C, 
invoice No. 34989; 48:20-24; 135:22-25. The date of this 
sale is not shown by the record but payment of the sale 
was made in October. This was long after the August 
notice of sale. The creditor was not hurt by the ab- 
sence of special notice on this sale. 

There is further evidence in the record which supports 
the conclusion that all the other sales were in a com- 
mercially reasonable manner. 

The notice of sale dated September 11, 1973, as to the 
items there specified was at least the equivalent of a 
notice that the items would be sold privately after 11:59 
o’clock a.m., September 15, 1973, and was clearly suffi- 
cient as to those items. 

The notice of August 10, 1973, was clearly sufficient 
as a notice of private sale for all merchandise sold there- 
after and was the equivalent of a notice that such mer- 
chandise would be sold at private sale after 11:59 am., 
August 20, 1973. 

The law under the Uniform Commercial Code is just 
developing in this state. This court has a unique oppor- 
tunity to see that it develops in a reasonable, just, and 
logical fashion. I believe we have passed up such an 
opportunity in this case. 

McCown, J., joins in this dissent. 
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ADOLPH J. JIRKA ET AL., APPELLEES, V. BERTHA M. PRIOR 
ET AL., APPELLEES, IMPLEADED WITH GEORGE H. PESTER 


ET AL., APPELLANTS. 
243 N. W. 2d 754 


Filed June 30, 1976. No. 40380. 


1. Summary Judgments. Upon a motion for summary judgment 
the court examines the evidence, not to decide any issue of 
fact, but to discover if any real issue of fact exists. 


2. The moving party is not entitled to summary judg- 
ment except where there exists no genuine issue as to any 
material fact and where under the facts he is entitled to judg- 
ment as a matter of law. 

3. The requirements to sustain a motion for summary 


judgment are the same whether one party or both parties 
have moved for summary judgment. 

4, Limitations of Actions: Time: Trusts. The statute of lim- 
itations does not begin to run in the case of a resulting trust 
until the trustee clearly repudiates his trust. The time when 
the statute of limitations commences to run must be determined 
upon the facts in each case. 

5. Descent and Distribution: Trusts. A resulting trust does not 
end with the death of the trustee and heirs of the trustee take 
the property subject to the trust. 

6. Trusts. Where a transfer of property is made to one person and 
the whole or a part of the purchase price is paid by another, 
a resulting trust arises in favor of the person by whom such 
payment is made although the payment is not made in money. 

A resulting trust is raised by implication of law and 

presumed always to have been contemplated by the parties, 

the intention as to which is to be found in the nature of their 
transaction, but not expressed in the deed or instrument of con- 
veyance. 


Appeal from the District Court for Sarpy County: 
RaymonpD J. Case, Judge. Reversed and remanded for 
further proceedings. 


Kennedy, Holland, DeLacy & Svoboda, for appellants. 


Marks, Clare, Hopkins, Rauth & Garber, for appellees 
Jirka et al. 


Starr & Starr, for appellees Prior et al. 
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Perkins, Sacks & Hannon, for appellees Hannon et al. 


Heard before Wuitr, C. J., SPENCER, BosLAuGH, 
McCown, Newton, CLINTON, and BropkEy, JJ. 


McCown, J. 

This appeal involves an alleged resulting trust in cer- 
tain Sarpy County real estate. Appellants, George H. 
and Betty J. Pester, by cross-petition, claimed a one- 
third interest in the property against the other defend- 
ants involved in the original action to quiet title. Mo- 
tion for summary judgment was filed by the appellants, 
George H. and Betty J. Pester. An opposing motion for 
summary judgment was filed by the defendants holding 
interests acquired through Lester V. Prior, deceased. 
The District Court overruled the Pester motion for sum- 
mary judgment; sustained the Prior motion for sum- 
mary judgment; and dismissed the Pester cross-peti- 
tion with prejudice. George H. and Betty J. Pester have 
appealed. 

In 1957 or 1958, Charles R. and Mary M. Hannan, 
husband and wife, and Lester V. and Bertha M. Prior, 
husband and wife, contracted to purchase, and later took 
by deed, certain farm land in Mills County, Iowa, known 
as Folsom Farms. On March 27, 1959, the Hannans 
and the Priors entered into a contract with George H. 
Pester under which Pester purchased an undivided one- 
third interest in Folsom Farms, which included about 
1,212 acres of land. The purchase price of Pester’s 
one-third interest was $100,000, payable $10,000 down, 
and the balance payable $3,333.33 annually, plus interest 
at 5 percent on the unpaid balance until fully paid. Af- 
ter the parties entered into this contract a corporation 
known as Folsom Farms, Inc., was formed in which an 
undivided one-third stock interest was held by the Han- 
nans, the Priors, and the Pesters respectively. Much of 
the land was thereafter cleared of timber and made 
tillable and otherwise improved. The corporation owned 
certain buildings and managed the operation of the 
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farm. It did not own the land and the corporation was 
dissolved in 1966, following the sale of the Folsom Farms 
property. 

Lester V. Prior, during his lifetime, was engaged in 
the real estate business in Council Bluffs, Iowa, speciali- 
zing in farm management and sales. Charles R. Hannan 
was a banker in Council Bluffs, and George H. Pester 
was a physician and surgeon. 

By a written offer dated January 18, 1966, the Han- 
nans, the Priors, and Dr. Pester agreed to sell the Fol- 
som Farms property, and the offer was duly accepted 
by Arlie J. and Mary L. Suhl. The agreement involved 
an exchange of the Folsom Farms for farm land owned 
by the Suhls in Sarpy County, Nebraska, known as the 
Bellevue Farms, plus the payment by the Suhls of a sub- 
stantial amount of cash. Pursuant to the agreement, 
the Hannans, the Priors, and the Pesters conveyed the 
Folsom Farms property to the Suhls by warranty deed 
dated April 21, 1966. Because of tax considerations, the 
Suhls were directed to, and did, convey the Bellevue 
Farms property to Charles R. and Mary M. Hannan and 
Lester V. and Bertha M. Prior, the record owners of the 
Folsom Farms property. 

Lester V. Prior made the arrangements for the sale 
and exchange of the properties and for the mortgages 
on both of them, and managed the financial affairs of 
Folsom Farms and Bellevue Farms until the time of his 
death. It was the intention of Hannan, Prior, and Pester 
that the same relationship with respect to the operation 
and ownership of the Folsom Farms property would 
carry over to the Bellevue Farms property, and a part- 
nership was set up with respect to the Bellevue Farms 
operation. A bank account was established for the part- 
nership, and liability insurance on the Bellevue Farms 
property was taken out in the name of Bellevue Farms 
Partnership. Lester V. Prior managed the financial af- 
fairs of the partnership until his death, and thereafter 
Charles R. Hannan managed the financial affairs. Part- 
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nership income tax returns for the Bellevue Farms were 
filed for each year from 1967 through 1973. Those re- 
turns all showed a one-third interest each in Charles R. 
Hannan, George H. Pester, and Lester V. Prior or his 
estate. Copies of the returns were given to each tax- 
payer. 

Lester V. Prior died April 8, 1967. An ancillary pro- 
ceeding for determination of heirship was conducted in 
Sarpy County, Nebraska, following his death. With re- 
spect to the Bellevue Farms the decree found that he 
died seized of a one-fourth interest in the Bellevue Farms 
property, and that his only heirs-at-law were his wife, 
Bertha M. Prior, and four daughters. Although Dr. 
Pester’s name was not on the record title of the Bellevue 
Farms property, he was kept advised of various negotia- 
tions for sales of portions of the property and joined in 
the execution of a contract for sale of part of the prop- 
erty to Bellevue Industrial Foundation, and was also in- 
cluded as a grantor in an easement to the Omaha Public 
Power District in February of 1968. 

On October 6, 1971, the Hannans and Bertha M. Prior 
entered into a contract for the sale of part of the Belle- 
vue Farms property to Adolph J. Jirka and others with- 
out the knowledge or consent of the Pesters. Upon being 
informed of the sale by Charles R. Hannan, George H. 
Pester executed and recorded an affidavit in the office of 
the register of deeds on October 13, 1971, claiming an 
undivided one-third interest in the land. 

On May 10, 1974, the Jirkas brought this action against 
all the defendants to quiet the title to the land pur- 
chased by them, subject to the payment of the purchase 
price as provided by the contract. By stipulation of all 
parties, partial summary judgment was entered direct- 
ing all defendants to execute a deed to the Jirkas, and 
providing for the escrow of payments due on the Jirka 
contract, under jurisdiction of the court, pending deter- 
mination of the rights of the defendants among them- 
selves. That judgment and the Jirka contract are not 
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involved in this appeal. The cross-petition of the Pesters 
which initiated the litigation now on appeal was filed 
on July 5, 1974. 

Dr. Pester made all payments which were demanded 
of him under the March 27, 1959, contract. There is 
also evidence that the 1959 contract was subsequently 
orally modified by agreement between Charles R. Han- 
nan, Lester V. Prior, and George H. Pester so that ad- 
ditional payments were not needed. It is admitted that 
in addition to the downpayment of $10,000, Dr. Pester 
made payments of more than $21,000 up to and including 
April 28, 1964, on the original contract with the Hannans 
and Priors dated March 27, 1959. Dr. Pester also 
claims payments of more than $7,000 in 1967 and 1968. 
In addition, the Suhls obtained a judgment against the 
Hannans and Dr. Pester and the estate of Lester V. 
Prior, growing out of a boundary line dispute on the 
Folsom Farms property. The judgment was in the 
amount of $9,565.50, plus costs. George H. Pester and 
Charles R. Hannan each paid $5,000 in full satisfaction 
of that judgment. In another action by the Suhls against 
the Hannans, Dr. Pester, and the estate of Lester V. 
Prior, for a deficiency in the acreage of the Folsom 
Farms property, the Prior estate was dismissed on mo- 
tion on the grounds of the statute of limitations with 
respect to claims against the estate. That action was 
also settled by Charles R. Hannan and Dr. Pester by 
the payment of $20,099.35 each. That amount was paid 
by Dr. Pester in October 1972. No contribution on these 
partnership obligations has been paid by the Prior estate, 
nor any of the heirs. 

The evidence does not disclose whether any part of 

_ the cash consideration received for the Folsom Farms 
sale was applied or credited to Dr. Pester in any way, 
nor does the evidence disclose whether his distributive 
share of the partnership income, including capital gains 
income, was applied to his capital account or otherwise 
adjusted in distributions by the partnership. 
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The District Court found that the Pesters knew that 
they were not record owners of the Bellevue Farms on 
May 5, 1969; that they knew of adverse claims as to 
their interest on May 5, 1970; that the last admitted 
payment on the original contract of March 27, 1959, 
was made on August 24, 1967; that there was inexcus- 
able negligence on the part of the Pesters constituting 
laches; and that the evidence is doubtful, uncertain, and 
insufficient to establish any resulting trust. The court 
sustained the motion for summary judgment on behalf 
of the Prior heirs and dismissed the cross-petition of 
the Pesters. This appeal followed. 

It is apparent from the factual recitals already set 
out that virtually every critical issue in this appeal in- 
volves some dispute of some material facts. A motion 
for summary judgment is not a substitute for a motion 
for directed verdict. Upon a motion for summary judg- 
ment the court examines the evidence, not to decide any 
issue of fact, but to discover if any real issue of fact 
exists. The moving party is not entitled to summary 
judgment except where there exists no genuine issue as 
to any material fact in the case and where under the 
facts he is entitled to judgment as a matter of law. 
Summary judgment is an extreme remedy and should be 
awarded only when the issue is clear beyond all doubt. 
Any reasonable doubt touching the existence of a ma- 
terial issue of fact must be resolved against the moving 
party. Barnes v. Milligan, ante p. 50, 241 N. W. 2d 508. 
See, also, Green v. Village of Terrytown, 189 Neb. 615, 
204 N. W. 2d 152. The requirements to sustain a mo- 
tion for summary judgment are the same whether one 
party or both parties have moved for summary judg- 
ment. Hiram Scott College v. Insurance Co. of North, 
America, 187 Neb. 290, 188 N. W. 2d 688. 

The District Court’s finding that laches was involved 
here is unsupported by the present record. The appel- 
lees contend, however, that the 4-year statute of limita- 
tions of section 25-207, R. R. S. 1943, for fraud and non- 
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contract injuries, applies rather that the 10-year statute 
of limitations for the recovery of title or possession of 
land under section 25-202, R. R. S. 1943. The appellees 
also contend that the 4-year statute began to run with 
the death of Lester V. Prior, or, at the latest, from 
March 5, 1970, when the Pesters’ attorney received a 
letter from Mrs. Prior’s attorney indicating that she 
might not recognize Dr. Pester’s interest in the Bellevue 
Farms property. 

The statute of limitations does not begin to run in the 
case of a resulting trust until the trustee clearly repu- 
diates his trust. The time when the statute of limitations 
commences to run must be determined upon the facts 
in each case. Hanson v. Hanson, 78 Neb. 584, 111 N. W. 
368; Windle v. Kelly, 135 Neb. 143, 280 N. W. 445. It is 
clear in this state that a resulting trust does not end 
with the death of the trustee and heirs of the trustee 
take the property subject to the trust. Bailey v. Dob- 
bins, 67 Neb. 548, 93 N. W. 687; Detwiler v. Detwiler, 
30 Neb. 338, 46 N. W. 624. 

In the case before us there is no evidence of repu- 
diation by any of the successors in title of Lester V. 
Prior, except Mrs. Prior, at any time prior to October 
6, 1971. On the other hand, the Hannans, who, except 
for Mrs. Prior, constitute a majority of the original 
trustees, not only did not repudiate the Pesters’ claim 
but fully acknowledge that claim and join in the Pesters’ 
request for declaration of a resulting trust, subject only 
to accounting and payment of amounts, if any, still 
owing by Dr. Pester under the original Folsom Farms 
contract of March 27, 1959. 

Income tax returns showing Dr. Pester’s one-third in- 
sterest continued to be filed up to and including 1973, 
and were certainly inconsistent with any claim of repu- 
diation. Unless substantial new evidence be presented at 
the trial, the evidence is clear and convincing that there 
was no clear repudiation of the trust here before Octo- 
ber 6, 1971, in any event. Under such circumstances it 
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is immaterial whether a 4-year or a 10-year statute of 
limitations applies, and it is also clear that no laches has 
been established. 

With respect to the underlying issues involving a re- 
sulting trust, the rules in this state have been well estab- 
lished. Where a transfer of property is made to one 
person and the whole or a part of the purchase price is 
paid by another, a resulting trust arises in favor of the 
person by whom such payment is made although the pay- 
ment is not made in money. The resulting trust is 
raised by implication of law and presumed always to 
have been contemplated by the parties, the intention as 
to which is to be found in the nature of their transaction, 
but not expressed in the deed or instrument of convey- 
ance. Campbell v. Kirby, 195 Neb. 610, 239 N. W. 2d 
792; Holbein v. Holbein, 149 Neb. 281, 30 N. W. 2d 899; 
Restatement, Trusts 2d, § 455, p. 424. In the absence 
of substantially new or different evidence at trial, the 
evidence before the court on the motion for summary 
judgment was clear and convincing that Dr. Pester was 
intended to, and did, hold an undivided one-third interest 
in the Bellevue Farms property under a resulting trust. 
Accounting or other evidence of the amount Dr. Pester 
has paid or should have had credited on the original 
contract of March 27, 1959, is incomplete and uncertain 
and remains to be determined. 

The judgment and decree of the District Court is re- 
versed and the cause remanded for further proceedings 
in accordance with this opinion. 

REVERSED AND REMANDED FOR FURTHER 
PROCEEDINGS. 
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NATIONAL FARMERS ORGANIZATION, INC., APPELLEE, V. 
McCook FEED AND SUPPLY COMPANY, APPELLANT. 
243 N. W. 2d 335 


Filed June 30, 1976. No. 40406. 


1. Uniform Commercial Code: Damages: Sales. Under section 
2-715, U. C. C., consequential damages resulting from the 
seller’s breach include any loss resulting from general or 
particular requirements or needs of which the seller at the 
time of contracting had reason to know and which could not 
reasonably be prevented by cover or otherwise. 

2. Contracts: Customs and Usages: Damages: Sales. In order to 
charge the seller with the particular loss it must be one that 
ordinarily follows the breach of the contract in the usual course 
of events or that reasonable men in the position of the parties 
would have foreseen as a probable result of the breach. 

8. Pleadings: Trial: Damages: Uniform Commercial Code. Other 
than cover, on which proof is required by the Uniform Com- 
mercial Code, a litigant who asserts mitigation of damages in 
defense of a consequential damage action has the burden of 
both pleading and establishing the mitigation. 


Appeal from the District Court for Red Willow Coun- 
ty: Jack H. Henprix, Judge. Reversed and remanded 
with directions. 


David T. Schroeder of Padley & Dudden, and Donald 
W. Marshall, Jr., for appellant. 


Murphy, Pederson & Piccolo, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and Bropkey, JJ. 


SPENCER, J. 

In this contract action for the sale of 90,000 bushels of 
corn, the jury returned a verdict for the plaintiff on its 
cause of action and for the defendant on its counter- 
claim. The trial court sustained a motion for judg- 
ment notwithstanding the verdict on the counterclaim. 
It entered judgment for the plaintiff on its cause of 
action for the amount the parties stipulated was due, 
and dismissed the counterclaim. McCook Feed and Sup- 
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ply Company, hereinafter referred to as defendant or 
Johnson, appeals, We reverse. 

On February 14, 1973, National Farmers Organization, 
hereinafter referred to as plaintiff or N.F.O., entered 
into two contracts for the sale by the plaintiff to the de- 
fendant of No. 2 yellow corn. One contract was for 
45,000 to 50,000 bushels. The other was for 40,000 bush- 
els. The contracts had previously been made orally by 
Otis Johnson, owner-operator of the defendant, and Boyd 
Weist, a representative of the plaintiff. The oral con- 
tracts were followed by two written sale confirmation 
forms dated February 14, 1973, which were prepared 
by the plaintiff. The sale confirmation forms provided 
an on-farm price for the corn of $1.48 per bushel. The 
corn was to be picked up by the defendant on the farm. 
The shipment time was listed as 2 months. The buyer 
was to make payment at the end of the week for grain 
picked up that week to the N. F. O. members’ custodial 
account. 

Plaintiff is a national collective bargaining associa- 
tion. It represents members in the sale of products 
and oversees the performance of such sales contracts in 
return for a check-off of 2 cents per bushel as commis- 
sion and reserve against loss. The legal title to the 
corn, which is the subject matter of these contracts, 
was in the firm of Jack Brothers of Eustis, Nebraska, a 
farming partnership operated by Robert and Willard 
Jack. After an earlier deal for the Jack corn fell 
through, Weist entered into the contract with defend- 
ant. 

McCook Feed and Supply Company is actually the 
business name used by Otis Johnson. At the time the 
contracts were made, he was in the business of buying, 
hauling, and selling feed; buying, hauling, and selling 
grain; and custom trucking of commodities for profit. 
He owned and operated five semi-trucks with trailers, 
and employed five drivers. The only corn delivered un- 
der the contracts in question was picked up by two of 
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the defendant’s trucks on April 14, 1973. A total of 
1,714 bushels of the Jack grain were loaded and hauled 
to Oklahoma. 

The circumstances surrounding the performance dates 
of the contract were the object of some disagreement at 
the trial. The evidence indicated that the period from 
February 14 to April 14, 1973, was abnormally wet for 
the southwestern portion of Nebraska. The Jack corn 
was located on gravel roads several miles off the regu- 
larly traveled paved roads. Defendant’s evidence was 
that his truck drivers periodically drove past the gravel 
roads leading to the Robert Jack place and found them 
impassable for the semi-trucks they were driving. 
Plaintiffs testimony was that there were many days 
during the contract performance time when the trucks 
could have reached the corn. On April 14, 1973, Robert 
Jack told a representative of defendant that he would 
not allow the delivery of any more corn after that date. 
There were discussions between the representatives of 
the plaintiff and defendant in which the defendant 
stated plaintiff’s representatives agreed to extend the 
time for delivery. The jury by its verdict resolved this 
question in the defendant’s favor. 

On May 16, 1973, defendant received a written notice 
of cancellation of the contract from the plaintiff. The 
price of corn began to rise steadily during the middle 
of April. It reached a price of $1.76 per bushel by May 
16, 1973. Plaintiff brought this action to recover for 
the 1,714 bushels of corn delivered to the defendant. 
The defendant counterclaimed, alleging breach of con- 
tract. 

Defendant produced evidence of a strong resale mar- 
ket during April, May, and June for No. 2 corn in Kan- 
sas, Oklahoma, and Texas. Johnson stated that it was 
his intent to deliver the corn for resale at those places 
and the plaintiff was aware of this fact. He further 
stated that his transportation costs to transport the 
grain were 8.7 cents per bushel. This was his absolute 
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cost and was figured on the basis of an average trip 
of 400 miles. His mileage was computed from Eustis 
where the corn was to be picked up. The testimony 
was undisputed that defendant could get 25 percent over 
the Atchinson, Kansas, market price in the Oklahoma- 
Texas area. 

Five thousand bushels of the corn in the 40,000 bushel 
contract could be up to 17 percent moisture at no dis- 
count. The 5,000 bushels were sold by defendant to the 
Lincoln Grain, Inc., of Atchinson, Kansas. The 1,714 
bushels were delivered to Yukon, Oklahoma, at the 
direction of Lincoln Grain. Defendant was surcharged 
$3,577 by Lincoln Grain for nondelivery of the remain- 
ing 3,286 bushels. Johnson testified that his lost profit 
on this part of the contract was the difference between 
the sale price of $1.66 per bushel and the contract price 
of $1.48 per bushel, less 8.7 cents transportation costs. 
Daily market prices for yellow corn at the Atchinson, 
Kansas, market from the period February 1 to July 2, 
1973, were recieved in evidence. The market price for 
yellow corn at Atchinson, Kansas, on May 16, the date of 
the written cancellation of the contracts, was $1.76. Ex- 
cept for May 17, when it was $.01 less, it advanced 
steadily to $2.03 on May 31, and $2.08 on July 2. 

By stipulation of the parties, a verdict of $2,348.56 
was entered for plaintiff on its petition for the price 
of 1,714 bushels of wet corn. The jury returned a 
verdict for defendant in the amount of $19,172 on the 
counterclaim. The trial court, holding defendant did not 
introduce sufficient data to enable the jury to find the 
amount of damages with reasonable certainty and ex- 
actness, entered judgment notwithstanding the verdict 
for the plaintiff. 

Under the Uniform Commercial Code, there are three 
general approaches used in assessing a buyer’s damage 
where the seller has failed to deliver. The first is con- 
tained in section 2-712, U. C. C., titled “Cover; buyer’s 
procurement of substitute goods.” Here, the buyer made 
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attempts to cover, but was not successful. He is not 
barred from his other remedies by this failure, so sec- 
tion 2-712 is not applicable. 

The second approach is found in section 2-713, 
U.C. C. That section reads as follows: ‘“Buyer’s dam- 
ages for nondelivery or repudiation. (1) Subject to the 
provisions of this article with respect to proof of market 
price (section 2-723), the measure of damages for non- 
delivery or repudiation by the seller is the difference be- 
tween the market price at the time when the buyer 
learned of the breach and the contract price together 
with any incidental and consequential damages pro- 
vided in this article (section 2-715), but less expenses 
saved in consequence of the seller’s breach. 

“(2) Market price is to be determined as of the place 
for tender or, in cases of rejection after arrival or rev- 
ocation of acceptance, as of the place of arrival.” 

Under section 2-713, U.C.C., the measure of damages 
is the difference between the market price at Eustis, 
Nebraska, and the contract price, less expense saved in 
consequence of the breach. There is no evidence on the 
market price in the Eustis area. The evidence on mar- 
ket price was adduced for the Atchinson, Kansas, and 
the Oklahoma and northern Texas areas. Johnson did 
not attempt to show contract market differential dam- 
ages, but instead sought only to recover consequential 
loss of profits under section 2-715, U.C.C. Lost profits 
cannot be proved under sections 2-712 or 2-713, U.C.C., 
but can be shown under section 2-715, U.C.C. 

The third approach, which is the one used here, is 
found in section 2-715, U.C.C. While it has never been 
used heretofore in Nebraska, consequential damages are 
provided by the Uniform Commercial Code. This section 
provides: “Buyer’s incidental and consequential dam- 
ages. (1) Incidental damages resulting from the seller’s 
breach include expenses reasonably incurred in inspec- 
tion, receipt, transportation and care and custody of 
goods rightfully rejected, any commercially reasonable 
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charges, expenses or commissions in connection with ef- 
fecting cover and any other reasonable expense incident 
to the delay or other breach. 

“(2) Consequential damages resulting from the seller’s 
breach include 

“(a) any loss resulting from general or particular re- 
quirements and needs of which the seller at the time of 
contracting had reason to know and which could not 
reasonably be prevented by cover or otherwise; and 

“(b) Injury to person or property proximately result- 
ing from any breach of warranty.” 

Defendant on its counterclaim under section 2-715, 
U.C.C., adduced evidence that Johnson advised plaintiff 
as to where the corn was to be sold; that he was in the 
business of buying and selling grain; and that plaintiff 
was familiar with the nature of his business and under- 
stood he was purchasing the corn for resale in the 
Kansas, Oklahoma, and Texas markets. The case was 
tried on this theory. The jury, by its verdict, accepted 
defendant’s theory. 

To prove damages, defendant adduced evidence of its 
expected profit. It did this by showing there was a mar- 
ket at all times during the period for the corn. It ad- 
duced the price of corn at Atchinson, Kansas, for the 
period from February 1 to July 2, 1973. Lincoln Grain, 
Inc., which was reselling the corn for the defendant, was 
located at Atchinson, Kansas. Defendant also adduced 
the price over the same period for corn in the Yukon, 
Oklahoma, area where the corn was to be sold. 

This is a case of first impression in Nebraska. White 
and Summers, who authored the Hornbook Series on 
the Uniform Commercial Code, state that most of the 
law regarding consequential damages can be traced back 
to the classic English case, Hadley v. Baxendale, 156 
Eng. Rep. 145 (Ex. 1854). They quote the rule from 
Hadley v. Baxendale at page 314, as follows: “Where 
two parties have made a contract which one of them 
has broken, the damages which the other party ought 
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to receive in respect of such breach of contract should 
be such as may fairly and reasonably be considered 
either arising naturally, ie., according to the usual 
course of things, from such breach of contract itself, or 
such as may reasonably be supposed to have been in the 
contemplation of both parties, at the time they made 
the contract, as the probable result of the breach of it. 
Now, if the special circumstances under which the con- 
tract was actually made were communicated by the 
plaintiffs to the defendants, and thus known to both 
parties, the damages resulting from the breach of such 
a contract, which they would reasonably contemplate, 
would be the amount of injury which would ordinarily 
follow from a breach of contract under these special 
circumstances so known and communicated. But, on 
the other hand, if these special circumstances were 
wholly unknown to the party breaking the contract, he, 
at the most, could only be supposed to have had in his 
contemplation the amount of injury which would arise 
generally, and in the great multitude of cases not af- 
fected by any special circumstances, from such a breach 
of contract.” 

The courts had previously adopted two approaches to 
the question as to how much notice the breacher must 
have to hold him liable for consequential damages. In 
one, the seller must consciously assume the risk of con- 
sequent loss in case of his breach. In the other approach 
it was sufficient if the seller knew of the buyer’s situa- 
tion. 

White & Summers, Uniform Commercial Code, Horn- 
book Series, § 10-4, page 316, cite the second approach 
as the recent trend of authority, and quote Professor 
Corbin in the following language: “All that is necessary, 
in order to charge the defendant with the particular 
loss, is that it is one that ordinarily follows the breach 
of such a contract in the usual course of events, or that 
reasonable men in the position of the parties would have 
foreseen as a probable result of breach.” 
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The code draftsmen agreed with the latter test, and 
stated: “‘The “tacit agreement” test for the recovery 
of consequential damages is rejected.” White & Sum- 
mers, Uniform Commercial Code, Hornbook Series, § 
10-4, p. 316. 

This is the test submitted by the court in its instruc- 
tions, which were as follows: “The only damages mate- 
rial in this case are ‘consequential damages.’ Conse- 
quential damages recoverable by the buyer are those 
that were reasonably foreseeable from his known needs 
that he could not meet or minimize. Specifically, con- 
sequential damages include any loss resulting from the 
general or particular requirements and needs of the 
buyer, of which the seller had reason to know at the 
time of contracting, and which could not be reasonably 
prevented by cover or in any other way. 

“The buyer must attempt to minimize consequential 
damages in good faith, by cover or otherwise. He must 
use all reasonable means at his disposal to reduce the 
damages and is not entitled to recover damages which 
he could, with reasonable effort or expense, have 
avoided. 

“Damages are determined at the time the buyer 
learned of the breach. It is for you to determine from 
all of the evidence when such event took place.” 

In Gulf Chemical & Metallurgical Corp. v. Sylvan 
Chemical Corp. (1973), 122 N. J. Super. 499, 300 A. 2d 
878, affirmed 126 N. J. Super. 261, 314 A. 2d 73 (App. 
Div., 1973), that court found the seller liable for the non- 
delivery of two installments of a sales contract. In dis- 
cussing the buyer’s damages, the court stated that sec- 
tion 2-713 could not be applied since the buyer offered 
no proof of market price. The court went on to say 
that such failure did not preclude the buyer from suing 
for consequential damages. That court said: “Under 
section 2-715, consequential damages would be allowed 
in this case if the breaching seller at the time of con- 
tracting had reason to know that a resale was contem- 
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plated. But the section does not seem to permit specula- 
tive damages, and, consequently, expected profits are not 
allowed by it, unless they clearly would have been 
earned.” 

In Harbor Hill Lithographing Corp. v. Dittler Bros., 
Inc. (1973), 348 N. Y. S. 2d 920, 76 Misc. 2d 145, the 
court found that proof was lacking to show section 2-713 
contract market differential damages but allowed lost 
profits under section 2-715. The court found the seller 
had reason to know of a contract of resale to a third 
party and so held it liable for lost profits under that 
contract. The court stated the possibility, if not the 
probability, of anticipated profit from resale was rea- 
sonably within the contemplation of the parties, and 
that there was no showing that the profits were ex- 
travagant. The court stated: “Dittler (seller) appears 
to rely mainly upon pre-UCC precedent which may have 
been more stringent in awarding lost profits, only where 
the ‘special circumstance’ of resale and its particulars 
were known in advance to the defaulting seller. See, 
eg. Traction v. A & O Novelties Co., 32 Misc. 2d 991, 
223 N. Y.S. 2d 565. However, the Code and commentary, 
effective in New York since 1964, make quite clear that 
resale circumstances put the seller on notice of poten- 
tial exposure to liability for lost resale profits. There 
was ample proof that Dittler (seller) ‘had reason to 
know’ of Harbor Hill’s (buyer’s) particular requirements 
in obtaining and resale of the Barnell (resale buyer) 
brochures.” 

There was sufficient evidence from which the jury 
could conclude the plaintiff could reasonably have for- 
seen the defendant would sustain consequential dam- 
ages by plaintiff’s breach of the contract. The evidence 
was sufficient to permit the jury to determine whether 
the seller had reason to know at the time of contracting 
that the defendant expected to sell the corn in Oklahoma 
and northern Texas where a market existed. Defend- 
ant adduced evidence that no corn was available in the 
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area because of the steadily rising price. The jury 
must have accepted the defendant’s explanation and have 
found that it used all reasonable means at its disposal 
to mitigate its damages by cover, as required by the 
Uniform Commerical Code. 

Plaintiff in its brief argues there is a lack of evidence 
as to matters of mitigation, such as profits earned by 
Johnson in custom hauling with his trucks during this 
period. Other than cover, on which proof is required 
by the Uniform Commercial Code, a litigant who as- 
serts mitigation of damages in defense of a consequential 
damage action, has the burden of both pleading and 
establishing the mitigation. Adapted from Kring v. 
School District (1921), 105 Neb. 864, 182 N. W. 481, 
and Colton v. Benes (1964), 176 Neb. 483, 126 N. W. 
2d 652. 

Plaintiff also raises certain questions pertaining to the 
parol evidence rule and the statute of frauds in its 
brief. There is no cross-appeal herein, and consequently 
no assignments of error on these points. Even if rele- 
vant, they have not been properly presented for our 
consideration. 

The trial court entered judgment notwithstanding the 
verdict for the plaintiff, on the theory defendant did 
not introduce sufficient data to enable the jury to find 
the amount of damages with reasonable certainty and 
exactness. The evidence covered the quantity of the 
corn involved, its acquisition costs, and its resale price 
on a date to be determined by the jury. The evidence 
also covered the costs actually saved because the corn 
was not delivered. The figure was fixed at 8.7 cents 
per bushel, which, of course, would be deducted from 
the sale price on the date determined by the jury. This 
was sufficient data to enable the jury to find the amount 
of damages with reasonable certainty. The judgment 
rendered on the counterclaim is within the range of 
the evidence. The trial court was in error in entering 
the judgment notwithstanding the verdict. 
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The judgment notwithstanding the verdict is reversed 
and the cause is remanded to the trial court with direc- 
tions to reinstate the judgment on the counterclaim. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Bostaucu, J., dissenting. F 

Under the Uniform Commercial Code the buyer’s meas- 
ure of damages for repudiation or nondelivery by the 
seller is the difference between the cost of cover and the 
contract price, or the difference between the market 
price and the contract price when the buyer learned of 
the breach, together with incidental and consequential 
damages, but less expenses saved. $§ 2-712, 2-713, U.C.C. 
In other words the buyer’s damages are the loss of the 
bargain plus consequential damages, if any. Section 2- 
715, U.C.C., merely defines incidental and consequential 
damages. 

To recover damages for the loss of the bargain it was 
incumbent upon the defendant to prove the cost of cover 
or the market price at the place of tender at the time 
when the buyer learned of the breach. § 2-713(2), 
U.C.C. The majority opinion concedes that the defend- 
ant buyer did neither. 

The consequential damages which the defendant sought 
to recover was the profit the buyer would have made by 
resale in Kansas, Oklahoma, or Texas. A higher de- 
gree of proof is required to recover lost profits than is 
required for general damages. See K & R, Inc. v. 
Crete Storage Corp., 194 Neb. 138, 231 N. W. 2d 110. 
Even if it is assumed the defendant sustained conse- 
quential damages that could not have been prevented 
by purchase of other grain, the evidence here did not 
satisfy the requirements for proof of lost profits. 

In my opinion the finding of the trial court that the 
defendant did not introduce sufficient data to enable 
the jury to find the amount of damages with reasonable 
certainty was correct. I would remand the cause for a 
new trial on the counterclaim on the issue of damages. 
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KNOEFLER HonEY FARMS, A PARTNERSHIP, APPELLEE, V. 
CouNTY OF SHERMAN, STATE OF NEBRASKA, BOARD OF 
EQUALIZATION, APPELLANT. 

243 N. W. 2d 760 


Filed June 30, 1976. No. 40412. 


1. Constitutional Law: Taxation: Civil Rights. The purpose of 
the equal protection clause of the Fourteenth Amendment is 
to secure every person within the state’s jurisdiction against 
intentional and arbitrary discrimination, whether occasioned by 
express terms of a statute or by its improper execution through 
duly constituted agents. 

: : The equal protection clause of the 
Fourteenth Amendment protects the individual from state ac- 
tion which selects him out for discriminatory treatment by 
subjecting him to taxes not imposed on others of the same 
class. 


Appeal from the District Court for Sherman County: 
S. S. SmpnEr, Judge. Affirmed. 


Frederick R. King, for appellant. 
Robert F. Martin, for appellee. 


Heard before WuiTtE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CuLinton, and BropkEy, JJ. 


McCown, J. 

This action involves the assessment of a personal prop- 
erty tax by Sherman County, Nebraska, on certain col- 
onies of honey bees brought into the State of Nebraska 
after January 1 but before July 1 of 1972. The pro- 
genitors of these colonies of honey bees had been pre- 
viously taxed for the year 1972 in the State of Califor- 
nia. Plaintiff, Knoefler Honey Farms, appealed to the 
District Court from the action of the Board of Equali- 
zation of Sherman County adding these colonies to the 
plaintiff’s assessment. The District Court found that the 
assessment was illegal and directed the county assessor 
to remove the colonies of honey bees from the tax 
rolls. Sherman County has appealed. 
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The taxpayer, Knoefler Honey Farms, a partnership, 
operates honey farms for the production of honey and 
beeswax in the States of Nebraska and California. The 
taxpayer owned colonies or hives of honey bees in both 
states at various times. In the fall of 1971, at the end 
of the season in Nebraska, in accordance with its custom- 
ary practice, the taxpayer retained 252 colonies of bees 
in Nebraska for the winter, transported approximately 
800 colonies to California, and destroyed the balance of 
the colonies after harvesting the honey. The taxpayer 
reported the 252 colonies of bees for assessment in Sher- 
man County, Nebraska, on the tax day of January 1, 
1972. On March 1, 1972, the tax day in California, the 
taxpayer reported the 800 colonies of bees for assess- 
ment in that state, and thereafter paid the taxes due in 
that state for the year 1972. 

A colony or hive of honey bees, for purposes here in- 
volved, consists of a queen bee and a group of living 
worker bees, regardless of the number of workers. The 
life span of the worker bees is 8 weeks, except during 
dormancy in the winter season. The life span of a queen 
bee is approximately 2 years. The queen lays approxi- 
mately 1,000 eggs per day. While the bees are active, 
additional colonies are produced by the introduction of 
new queens. New queens are produced in a 2-week 
period from queen cells. For all practical purposes, at 
the end of any 8-week period of time the worker bees 
comprising a colony will be a completely different group 
of worker bees and only the queen survives. 

The Nebraska colonies were dormant through the 
winter. Between January 1 and July 1 the number of 
those colonies increased by 750 additional colonies 
through a process of culling, dividing, and introducing 
new queens. In California meanwhile, the 800 colonies 
assessed on March 1, 1972, were divided shortly there- 
after to make 4,800 colonies which were then brought 
to Nebraska. Of these, 1,365 were brought into Sherman 
County. As of July 1, 1972, the taxpayer reported to 
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the ASCS office that it had on hand in Sherman County 
as of that date 2,377 colonies of honey bees. When 
the assessor learned of the additional number of colonies 
above those reported on January 1, 2,124 colonies were 
added to the taxpayer’s assessment as omitted prop- 
erty. The Sherman County Board of Equalization 
over taxpayer’s protest, confirmed the assessment. The 
taxpayer appealed to the District Court and the District 
Court determined that the assessment of the 2,124 colo- 
nies, which represented the increase from the progenitor 
seed colonies previously taxed in Nebraska and California 
for the year 1972, was illegal, and directed the county 
assessor to remove the colonies from the tax rolls. 
Sherman County has appealed only from that part of 
the judgment which involves the 1,365 colonies of bees 
brought into Sherman County from California between 
January 1 and July 1, 1972. 

Sherman County contends that under Nebraska stat- 
utes, where living creatures have been taxed as prop- 
erty in another state for the tax year involved and pro- 
duce offspring, progeny, or descendants in that state 
which are brought into Nebraska before July 1, such in- 
crease must be added to the personal property assess- 
ment rolls in Nebraska and taxed in this state. The 
county relies on the provisions of section 77-1211, R. R. S. 
1943. That section provides in part: “* * * when any 
person shall bring personal property into the state * * * 
after 12:01 a.m. on January 1 and prior to July 1 in any 
year, it shall be the duty of the owner to list and return 
such property for taxation that year, unless he shall 
show to the county assessor * * * under oath and by 
producing a copy of the assessment duly certified to 
* = * that the property has been listed for taxation for 
that year * * * in some other state or territory of the 
United States, * * *.” 

The county first argues that the copy of the California 
assessment was not duly certified as required, nor was 
it under oath, and, therefore, the taxpayer is not entitled 
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to have the property removed from the assessment. In 
this case exhibit 4 consisted of the California property 
tax statement and a canceled check of the taxpayer in 
payment of it. In addition, a partner of the taxpayer 
testified that the 800 colonies of honey bees were all 
the bees owned by taxpayer in California on the tax 
day, and that all the colonies of bees which the taxpayer 
brought into Nebraska were the product of those 800 
colonies taxed in California. 

Although there was no certified copy of the California 
assessment, the attorneys agreed that the assessment had 
been authenticated by telephone, and the county attor- 
ney advised the court that the exhibit was a true copy 
of the document on file in California. While the specified 
statutory method for proving that the property had 
been listed for taxation in California for that year was 
not literally followed, there was substantial compliance. 
The critical issue was whether or not the 800 colonies 
had been listed for taxation in California for 1972. The 
taxpayer had the burden of proving that issue and the 
evidence established that fact without contradiction. 

The county’s position rests on the contention that sec- 
tion 77-1211, R. R. S. 1943, mandates the taxation of the 
colonies of bees involved here. Certain evidentiary 
facts here are of primary importance in determining 
whether that statute authorizes or mandates the assess- 
ment made here. The administrator of the property tax 
division of the Department of Revenue of the State of 
Nebraska testified by deposition that it was the custom 
and practice in the State of Nebraska, with no exceptions 
that he knew of, that no livestock born within Nebraska 
after the Ist day of January (the tax date) is subject 
to assessment for tax purposes for that year. He also 
testified that livestock born after January 1 and brought 
into the state before July 1 are not assessed, and that 
these customs, usages, and practices have been in effect 
since 1922. The administrator also testified that in his 
opinion bees brought into Nebraska between January 1, 
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1972, and July 1, 1972, should be treated the same for 
assessment and taxation purposes as livestock. In sub- 
stance, the evidence is uncontradicted that, at least when 
the progenitors of living creatures have been assessed for 
personal property taxes in Nebraska or any other state 
for a given tax year, their progeny or offspring, born, 
hatched, or brought into existence after the tax day, 
have not been in the past, and are not now, assessed for 
personal property taxation by any counties or the State 
of Nebraska. The Nebraska property tax manual pro- 
vides that “hives of bees are to be assessed in the taxing 
district in which they are located on January 1 of each 
year.” 

Article VIII, section 1, Constitution of Nebraska, pro- 
vides, among other things: “Taxes shall be levied by 
valuation uniformly and proportionately upon all tangi- 
ble property and franchises * * * (except motor vehicles). 
* * * The Legislature may provide that livestock shall 
constitute a separate and distinct class of property for 
purposes of taxation and may further provide for recip- 
rocal and proportionate taxation of livestock for live- 
stock located in this state for only part of a year.” 

So far as the evidence here is concerned, the plaintiff 
is the only taxpayer against whom Sherman County is 
attempting to enforce its interpretation of section 77- 
1211, R. R. S. 1943. Intentional and arbitrary discrimi- 
nation against the property of one Nebraska taxpayer, 
while all other like property was systematically assessed 
at a much lower valuation, was held to be a violation 
of equal protection of the laws in Sioux City Bridge 
Co. v. Dakota County, 260 U. S. 441, 43 S. Ct. 190, 67 
L. Ed. 340. The Supreme Court in that case stated again: 
“ “The purpose of the equal protection clause of the Four- 
teenth Amendment is to secure every person within the 
State’s jurisdiction against intentional and arbitrary dis- 
crimination, whether occasioned by express terms of a 
statute or by its improper execution through duly con- 
stituted agents.’”” The Supreme Court held that it was 
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the right of a taxpayer, whose property alone was taxed 
at 100 percent of its true value, to have his assessment 
reduced to the percentage of value at which others were 
taxed, even though that was a departure from the re- 
quirement of the statute. 

In Township of Hillsborough v. Cromwell, 326 U. S. 
620, 66 S. Ct. 445, 90 L. Ed. 358, the Supreme Court said: 
“The equal protection clause of the Fourteenth Amend- 
ment protects the individual from state action which 
selects him out for discriminatory treatment by subject- 
ing him to taxes not imposed on others of the same 
class. The right is the right to equal treatment.” 

In the case before us, the evidence is clear that the 
assessment against the colonies of honey bees involved 
here was arbitrary and discriminatory, and that Sherman 
County’s interpretation of section 77-1211, R. R. S. 1943, 
was not enforced against other taxpayers owning prop- 
erty of the same type, class, and character. We find no 
reasonable distinction for tangible personal property tax 
purposes between livestock and honey bees or other living 
creatures owned and used for commercial purposes. 

The statutes of Nebraska, and particularly the lan- 
guage of section 77-1212, R. R. S. 1943, make it clear 
that the Legislature intended that personal property, 
properly assessed and held for taxes for that year in an- 
other state, and moved or brought into Nebraska before 
July 1, should not be assessed again for taxes for that 
year. Colonies of honey bees which were not in existence 
on January 1 which are brought into Nebraska from 
another state before July 1 are not subject to personal 
property tax assessment in Nebraska under section 77- 
1211, R. R. S. 1948, where their progenitors were listed 
and assessed for taxation for that year in another state. 

The judgment of the District Court was correct and is 
affirmed. 

AFFIRMED. 

NEWTON, J., concurs in the result. 
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1. Insurance: Subrogation. Generally, no right of subrogation can 
arise in favor of an insurer against its own insured since, by - 
definition, subrogation exists only with respect to rights of 
the insurer against third persons to whom the insurer owes 
no duty. 


: An insurer may be subrogated to its insured’s 
claim against a third party who tortuously causes the loss, but 
no subrogation exists against the insured or coinsured whose 
negligence caused the loss. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLuE, Judge. Reversed and remanded. 


M. J. Bruckner and Richard D. Sievers of Marti, Dal- 
ton, Bruckner, O’Gara & Keating, for appellant. 


Healey, Healey, Brown & Wieland, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTON, CLINTON, and BrRopKEy, JJ. 


White, C. J. 

This case involves an action to recover medical pay- 
ments coverage under two policies of insurance issued by 
the defendant, State Farm Mutual Automobile Insur- 
ance Company (hereinafter referred to as State Farm), 
to the plaintiff in the total amount of $10,000. After 
the plaintiff had filed his amended petition, the defend- 
ant demurred. Defendant subsequently withdrew its de- 
murrer and filed an answer to the plaintiffs petition. 
The defendant then moved for summary judgment. The 
District Court sustained defendant’s motion for summary 
judgment and overruled the plaintiff's motion for a new 
trial. The plaintiff now appeals. For the reasons stated 
below, we reverse the judgment of the District Court. 

The facts giving rise to this case are not in dispute. 
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On October 20, 1973, the plaintiff’s daughter, Diane 
Stetina, a 17-year-old high school student, was involved 
in an automobile accident. The car in which she was a 
passenger was struck by another vehicle driven by Vera 
Lusins. As a result of this accident, Diane was severely 
injured. The plaintiff, Diane’s father, had incurred as 
of the date of filing the amended petition, about $17,800 
in medical expenses. 

At the time of Diane’s accident, the plaintiff, Frank 
Stetina, had in full force and effect two policies of in- 
surance duly issued by the defendant State Farm. Each 
of the two policies carried medical payments coverage 
in the amount of $5,000. The defendant State Farm 
also provided, at the time of Diane’s accident, liability 
coverage and protection to Vera Lusins and her husband 
in the amount of $50,000 for bodily injury to one person. 

After negotiations between the plaintiff's attorneys and 
James Purdy, State Farm’s agent and employee, a 
settlement of $50,000 in satisfaction of all the claims of 
Diane and her parents against the Lusinses was reached. 
As part of this agreement, Frank Stetina, either individ- 
ually as the parent of Diane or on her behalf as guard- 
ian, entered into covenant not to sue the Lusinses. 

Following this settlement, medical bills incurred on 
behalf of Diane were presented to defendant State Farm 
and a demand was made for payment of the $10,000 in 
medical payments coverage under Frank Stetina’s poli- 
cies with defendant State Farm. The claim of Frank 
Stetina was denied by State Farm, and this suit followed. 

The District Court found that the plaintiff, by enter- 
ing into the covenant not to sue the Lusinses, violated 
the provisions of the insurance policies the plaintiff had 
with State Farm, and that as a result, the plaintiff’s 
right to recover medical payments was extinguished. 

The plaintiffs policies with the defendant provided 
that the defendant would not be liable for coverage: 
“2. (a) Unless as a condition precedent thereto there 
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shall have been full compliance with all terms of this 
policy.” 

Relevent terms of the plaintiff’s policies are as fol- 
lows: “3. Assistance and Cooperation of the Insured. 
The insured shall cooperate with the company, and upon 
its request, attend hearings and trials, assist in effecting 
settlements, securing and giving evidence, obtaining the 
attendance of witnesses and in the conduct of any legal 
proceedings in connection with the subject matter of 
this insurance. The insured shall not, except at his own 
cost, voluntarily make any payment, assume any obliga- 
tion or incur any expense other than for such first aid 
to others as shall be imperative at the time of accident. 

“4, Subrogation. Upon payment under this policy, 
* * * the company shall be subrogated to all the in- 
sured’s rights of recovery therefor and the insured shall 
do whatever is necessary to secure such rights and do 
nothing to prejudice them. 

“Upon payment under coverages C and M of this policy 
the company shall be subrogated to the extent of such 
payment to the proceeds of any settlement or judgment 
that may result from the exercise of any rights of 
recovery which the injured person or anyone receiving 
such payment may have against any person or organi- 
zation and such person shall execute and deliver instru- 
ments and papers and do whatever else is necessary to 
secure such rights. Such person shall do nothing after 
loss to prejudice such rights.” 

The defendant’s position, which the District Court 
adopted, is that the plaintiff, by executing a covenant 
not to‘sue the Lusinses, destroyed the defendant’s right 
of subrogation against the tort-feasor in violation of the 
terms of the policies, and consequently the plaintiff was 
precluded from recovery under the policy. 

The plaintiff takes the position that the defendant 
possessed no right of subrogation against the tort-feasor, 
Mrs. Lusins, because Mrs. Lusins was the defendant’s 
insured. Therefore, it is argued that plaintiff's execu- 
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tion of the covenant not to sue the Lusinses could not 
destroy or prejudice nonexisting subrogation rights, and 
thus the plaintiff did not violate any provisions of his 
policies with the defendant so as to be precluded from 
recovery under the policies. 

Both sides agree that in the case where the tort-feasor 
is either uninsured or else insured by a different in- ~ 
surer, a general release, covenant not to sue, or similar 
agreement given to the tort-feasor by the insured de- 
stroys and prejudices the insurer’s right of subrogation 
against the tort-feasor and consequently releases the 
insurer from liability to the insured. A recent Nebraska 
application of this rule is found in Hastings v. Fireman’s 
Fund American Ins. Co., 193 Neb. 417, 227 N. W. 2d 418 
(1975). That case involved the plaintiff’s attempt to 
recover from the insurance carrier under uninsured 
motorist coverage for injuries which the plaintiff sus- 
tained when a car in which she was riding was struck 
by one Mills, an uninsured driver. The plaintiff brought 
suit against Mills and judgment was entered against 
Mills after the plaintiff had executed a covenant not to 
levy on any property of Mills. Thereafter the plaintiff 
pursued settlement with the insurance carrier, who was 
willing to settle on the basis of a trust agreement pro- 
viding for the company’s right of action against Mills, 
but withdrew the settlement offer when it discovered 
the existence of the covenant not to levy. This court 
held that the execution of the covenant not to levy on 
the plaintiff interfered with the insurer’s subrogation 
rights and precluded any right to seek recovery under 
the policy. 

In Bernardini v. Home & Auto. Ins. Co., 64 Ill. App. 
2d 465, 212 N. E. 2d 499 (1965), the plaintiffs sought to 
recover, under their policy, reasonable medical expenses 
incurred by them as the result of an automobile ac- 
cident. Their insurance policy contained an express med- 
ical subrogation clause and a clause requiring the co- 
operation of the insured in relation thereto. The plain- 
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tiffs had settled with the tort-feasor and executed a 
general release in favor of the tort-feasor. The court 
held: ‘The violation by the plaintiffs of the valid sub- 
rogation clause precluded their right to recovery.” See, 
also, DeCespedes v. Prudence Mut. Cas. Co., 193 So. 2d 
224 (Fla. App., 1967); Foundation Reserve Ins. Co. v. 
Cody, 458 S. W. 2d 214 (Tex. Civ. App., 1970); Shipley 
v. Northwestern Mut. Ins. Co., 244 Ark. 1159, 428 S. W. 
2d 268 (1968); Poynter v. Aetna Cas. & Sur. Co., 13 Mich. 
App. 125, 163 N. W. 2d 716 (1968). 

The plaintiff seeks to escape application of the above- 
cited cases and principles to his case by pointing to 
the fact, that, in this case, the tort-feasor, Mrs. Lusins, 
was also insured by defendant State Farm. The de- 
fendant argues that this circumstance is a fortuitous one 
and should not dislodge application of the above-cited 
cases and principle to this case. Resolution of the ques- 
tion presented by the facts of this case, one of first im- 
pression in this jurisdiction, requires a review of rele- 
vant and analogous authorities. 

Midwest Lumber Co. v. Dwight E. Nelson Constr. Co., 
188 Neb. 308, 196 N. W. 2d 377 (1972), involved a dispute 
between an owner and a contractor. Under the contract 
between the two, the contractor was to construct several 
buildings on the plaintiff owner’s land. The contract 
also provided that the owner would secure builders’ risk 
or fire and extended insurance coverage. The owner 
failed to procure such insurance covering the contractor. 
The owner sued the contractor to recover damages al- 
leged to have been sustained when some of the building 
frame blew down during construction and had to be re- 
placed. The damage was alleged to be the result of the 
contractor’s negligence. This court held that the owner 
could not recover from the contractor: “An owner who 
contracts to procure insurance to cover the contractor 
and fails to do so is the insurer of the contractor. * * * 
The failure of the owner to cause the contractor to be 
named as an insured in accordance with the intent of 


446 NEBRASKA REPORTS [ VoL. 196 
Stetina v. State Farm Mut. Auto. Ins. Co. 


the parties as is implicit in the construction contract, 
causes the owner to become the insurer of the contractor. 
* * * The rights of a subrogated insurer can rise no 
higher than the rights of its insured against the third 
party. * * * An insurer cannot recover by right of 
subrogation from his own insured.” (Citations omitted.) 

Connor v. Thompson Constr. & Development Co., 166 
N. W. 2d 109 (Iowa, 1969), was a case involving a simi- 
lar factual situation. In that case the Supreme Court 
of Iowa also held that, “ ‘* * * an insurer cannot recover 


by right of subrogation from his own insured.” Id. 
at 113. 

In 44 Am. Jur. 2d, Insurance, § 1820, p. 747, it is 
stated: “No right of subrogation exists where the 


wrongdoer is also an insured under the same policy.” 
This principle is illustrated by several cases where the 
tort-feasor was a named insured within the terms of the 
insurance policy. 

Graham v. Rockman, 504 P. 2d 1351 (Alaska, 1972), 
involved a suit by the owner, Rockman, of an airplane 
against Graham, who had rented the airplane from Rock- 
man, for damages caused by Graham’s alleged negligence 
while the airplane was in his possession. The trial judge 
found in favor of Rockman. On appeal, the Supreme 
Court of Alaska remanded the case for further proceed- 
ings. The court had this to say concerning one of 
Graham’s contentions on appeal: “Graham maintains 
that he should be regarded as an ‘additional insured’ 
under the hull insurance carried by Rockman since use 
by rental pilots was covered in the policy. Accordingly, 
the insurance carrier would not be entitled to recover 
from Graham the amount which it paid to Rockman. 
It is well settled that an insurer cannot recover by 
means of subrogation against its own insured.” 

Miller v. Kujak, 4 Wis. 2d 80, 90 N. W. 2d 137 (1958), 
was a case arising out of a truck-automobile collision. 
Miller brought suit for damages sustained when the 
automobile which he was driving was struck from the 
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rear by a truck driven by Kujak. Named as defendants 
in the suit were Kujak, the tort-feasor; Moore Motor 
Freight Lines, the lessee of the truck; Dodson, Moore’s 
liability insurer; and the owner of the truck. The court 
held: “Dodson’s contention, which the trial court 
adopted, is that he insured only Moore Motor Freight 
Lines, and that if and when he pays Miller’s judgment 
against Moore and himself, he will thereby become sub- 
rogated to Moore’s and Miller’s rights against the tort- 
feasor Kujak, whose negligence caused the damage * * *. 

“This contention must fail, however, for the reason 
that the tort-feasor Kujak was an additional insured 
under the insurance policy issued by Dodson, and it is 
settled law in this state that an insurer cannot recover 
by right of subrogation from his own insured.” Id. at 
86. 

In Traders & General Ins. Co. v. Pacific Employers 
Ins. Co., 130 Cal. App. 2d 158, 278 P. 2d 493 (1955), it 
was held that where the conditional vendor’s liability 
policy was not restricted in coverage to the named in- 
sured, but included users with permission, the vendor’s 
insurer was not entitled to subrogation against the user 
who was involved in an accident or against the user’s 
liability insurer. 

In Pendlebury v. Western Cas. & Sur. Co., 89 Idaho 
456, 406 P. 2d 129 (1965) the Supreme Court of Idaho 
stated: “An insurer is not entitled to recovery by way 
of subrogation against an alleged wrongdoer who is pro- 
tected by the policy. 46 C. J. S., Insurance, § 1209b(6), 
p. 165. This rule appears well supported by the author- 
ities.” 

Two cases have been brought to our attention by the 
plaintiff involving factual situations closely on point 
with the facts of this case. We have carefully examined 
these cases and find them highly relevant to our dis- 
position of this case. 

Dupre v. Vidrine, 261 So. 2d 288 (La. App., 1972), 
involved a suit by Dupre, a physician, for medical serv- 
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ices rendered to Vidrine. Vidrine in turn brought in 
Southern Farm Bureau Casualty Insurance Company 
as a third-party defendant on the ground that he had 
a liability policy with Southern Farm which included 
medical payment coverage and that, under this, Southern 
Farm was liable for Dr. Dupre’s bill. Vidrine had been 
involved in an automobile accident with Guillory, who 
was also insured for automobile liability by Southern 
Farm. Vidrine had settled with Guillory and had given 
him a written release in settlement of all claims against 
him and Southern Farm. Southern Farm, the third- 
party defendant, contended that Vidrine’s release of the 
tort-feasor, Guillory, and his liability insurer destroyed 
Southern Farm’s right of subrogation against the party 
responsible for the damages, and thereby extinguished 
Southern Farm’s liability to Vidrine for medical pay- 
ments. In rejecting Southern Farm’s position, the court 
first cited cases recognizing the rule governing im- 
pairment of subrogation rights discussed supra, in situ- 
ations where the tort-feasor is either uninsured or in- 
sured by a different insurance, and then commented: 
“These cases are distinguished from the present matter 
since they involved factual situations where the insured 
released a third-party tort feasor and a different in- 
surer, thus defeating the subrogation rights of the de- 
fendant insurer. In the present case, the insurer which 
was released is the same as the insurer whose subroga- 
tions rights were allegedly defeated and the tort feasor 
is an insured of this same insurer. In effect, they are 
saying they should be discharged from liability because 
they have been deprived of a right of subrogation against 
themselves and their own insured. We fail to see how 
this can in any way be prejudicial to the defendant in- 
surer.” Id. at 290. 

In that case, precisely in point, the court therefore re- 
jected the same defense similarly made by State Farm 
on the ground that there were no subrogation rights to 
be prejudiced. We also observe, in passing, that the 


Vow. 196] JANUARY TERM, 1976 449 
Stetina v. State Farm Mut. Auto. Ins. Co. 


issue of prevention of double recovery by denial of medi- 
cal payments in the Dupre case was rejected. In the 
Dupre case, Southern Farm sought review by the Su- 
preme Court of Louisiana which was denied with the 
express holding that there was “no error of law” in the 
Louisiana Court of Appeal decision. Dupre v. Vidrine, 
262 La. 312, 263 So. 2d 48. 

In a case not in point on the facts, the Louisiana Court 
of Appeal in a subsequent 1974 decision confirmed the 
- Dupre case and perhaps clarified it. Norris v. Allstate 
Ins. Co. (La. App.) 293 So. 2d 918. It specifically dis- 
cussed the Dupre case and stated as follows: “Unques- 
tionably, Southern Farm Bureau could have been deemed 
bound with or for Guillory for tort damages, including 
medical payments. Southern Farm Bureau was also 
responsible for the medical expenses through its contract 
with Vidrine. Southern Farm Bureau’s position was 
one of dual responsibility. Two obligations arose, one 
in tort as the result of Guillory’s negligence, one in con- 
tract as the result of the contract of insurance. Pay- 
ment of one did not discharge the other. Subrogation 
would not have taken place on payment of one obliga- 
tion, since the co-existing obligation remained viable. 
Where no subrogation exists, there can be no impair- 
ment of subrogation rights.” (Emphasis supplied.) 

The event giving rise to the litigation in Home Ins. 
Co. v. Pinski Bros., Inc., 160 Mont. 219, 500 P. 2d 945 
(1972), was a boiler explosion at a hospital. Home In- 
surance Company paid $135,000 to the hospital and 
claimed subrogation to the rights of the hospital against 
those allegedly responsible for the explosion, including 
Pinski Brothers, the mechanical contractors, and the ar- 
chitects. The architects tendered defense of the suit to the 
Home Indemnity Company, a wholly owned subsidiary of 
plaintiff Home Insurance Company. It was stipulated 
that the two were one and the same corporate entity. 
The architects carried a comprehensive liability policy 
with Home Indemnity. Home Indemnity refused tender 
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of the defense. The architects then hired their own de- 
fense counsel, alleged their insurance policy with Home 
Indemnity as a defense, and sought recovery of their 
attorneys’ fees. The District Court gave summary judg- 
ment to Home Insurance Company against the architects 
on all issues of insurance coverage. On first appeal to 
the Supreme Court of Montana, the court held that the 
alleged negligence of the architects was within the cover- 
age of the architects’ comprehensive liability policy with 


Home Indemnity and remanded the case to the District - 


Court for further consideration of the issues raised for 
summary judgment. Following the first appeal, the 
architects moved for summary judgment. The District 
Court granted the architects’ motion for summary judg- 
ment and Home Insurance Company appealed. On sec- 
ond appeal, the Supreme Court of Montana affirmed 
the granting of the architects’ motion for summary judg- 
ment by the District Court. Finding the language and 
rationale of the court pertinent, we quote from the opin- 
ion at length: “There is yet a further and perhaps more 
cogent reason why summary judgment for the archi- 
tects on Home’s complaint against them is correct. Here, 
it is undisputed that the architects have insurance cover- 
age to the extent of $25,000 under their Home Indemnity 
comprehensive liability policy; that Home Indemnity 
and Home Insurance are one and the same corporate 
entity; that Home as a subrogated insurer of one of its 
policyholders (The Deaconess Hospital) has sued an- 
other of its policyholders (the architects) whom it has 
insured against the very liability for which it seeks re- 
covery in Count I of its complaint in an amount in ex- 
cess of the policy limits. 

“Subrogation is an equitable right. * * * Accordingly, 
certain equity principles apply in determining subroga- 
tion rights: One who seeks equity must do equity, * * *. 
One who seeks equity must come into court with clean 
hands, * * *. ‘No one can take advantage of his own 
wrong.’ * * * 
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“To permit the insurer to sue its own insured for a 
liability covered by the insurance policy would violate 
these basic equity principles, as well as violate sound 
public policy. Such action, if permitted, would (1) al- 
low the insurer to expend premiums collected from its 
insured to secure a judgment against the same insured 
on a risk insured against; (2) give judicial sanction to the 
breach of the insurance policy by the insurer; (3) permit 
the insurer to secure information from its insured under 
the guise of policy provisions available for later use in 
the insurer’s subrogation action against its own insured; 
(4) allow the insurer to take advantage of its conduct and 
conflict of interest with its insured; and (5) constitute 
judicial approval of a breach of the insurer’s relationship 
with its own insured. 

“No right of subrogation can arise in favor of an in- 
surer against its own insured since, by definition, sub- 
rogation exists only with respect to rights of the in- 
surer against third persons to whom the insurer owes 
no duty. 16 Couch on Insurance 2d, § 61:133; see also 
46 C. J. S. Insurance § 1209(b); 16 Couch on Insurance 
2d, § 61:136. This principle is succinctly stated in Chen- 
oweth Motor Co. v. Cotton, 2 Ohio Misc. 123, 207 N. E. 
2d 412, 413: 

“« * * it is axiomatic that [an insurance company] 
has no subrogation rights against the negligence of its 
own insured.’ (Bracketed material paraphrased.) 

“To allow subrogation under such circumstances would 
permit an insurer, in effect, to pass the incidence of the 
loss, either partially or totally, from itself to its own 
insured and thus avoid the coverage which its insured 
purchased. 2 Richards on Insurance, § 185, states the 
same principle in this language: 

““*An insurer clearly may be subrogated to its insured’s 
claim against a third party who tortuously causes the 
loss, but no subrogation exists against the insured or 
co-insured whose negligence caused the loss.’ 

“For the foregoing reasons, we hold summary judg- 
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ment in favor of the architects on Home’s subrogation 
complaint against them is correct and is hereby af- 
firmed.” (Emphasis supplied.) Id. at 225, 226. 

In light of the above authorities and of considerations 
of public policy we hold that under the circumstances 
of this case, the defendant State Farm had no right of 
subrogation against the tort-feasor, Mrs. Lusins. Since 
State Farm possessed no right of subrogation against 
Mrs. Lusins, the execution of the covenants not to sue 
the Lusinses by the plaintiff could not have harmed or 
prejudiced State Farm. “Where no subrogation exists 
there can be no impairment of subrogation rights.” Nor- 
ris v. Allstate Ins. Co., 293 So. 2d 918 (La. App., 1974). 
Consequently State Farm’s defense to the present action 
based upon violation of the policy provisions dealing 
with subrogation and cooperation must fail. It was er- 
ror to grant defendant’s motion for summary judgment. 

The judgment of the District Court is reversed and the 
cause remanded for further proceedings in accordance 
with this opinion. 

REVERSED AND REMANDED, 


Dramonp Matcu DIvIsIon oF DIAMOND INTERNATIONAL 

CORPORATION, A CORPORATION, APPELLANT, V. ABRAHAM M. 

BERNSTEIN, ALSO KNOWN AS “Bub” BERNSTEIN, APPELLEE. 
243 N. W. 2d 764 


Filed July 7, 1976. No. 40483. 


1. Contracts: Conflict of Laws. A general rule in this jurisdic- 
tion is that a contract made in another state and valid under 
its governing laws is considered valid here, and will be en- 
forced, unless the enforcement of the contract would violate 
the positive law or the settled public policy of this state or 
would work an injury to this state or its citizens. 

2. Contracts: Injunction. The laws of the State of New York, 
like those of the State of Nebraska, provide for the enforce- 
ment of reasonable contracts in restraint of trade by injunction 
when necessary to protect the interests of a former employer. 

8. Contracts. <A restrictive covenant will not be enforced where 
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the effect would be to protect plaintiff from ordinary competi- 
tion rather than to protect plaintiff’s business against competi- 
tion by improper and unfair methods. 

4. Contracts: Restraint of Trade. In Nebraska there are three 
general requirements relating to partial restraints of trade: 
First, is the restriction reasonable in the sense that it is not 
injurious to the public; second, is the restriction reasonable in 
the sense that it is no greater than is reasonably necessary to 
protect the ‘employer in some legitimate interest; and, third, 
is the restriction reasonable in the sense that it is not unduly 
harsh and oppressive on the employee. 

5. Contracts: Trial: Injunction: Restraint of Trade. Satisfactory 
proof is required of the one seeking injunctive relief to estab- 
lish the necessity for and the reasonableness of covenants re- 
straining the inherent right to labor in cases when the re- 
straint deals with the performance of personal services. 


Appeal from the District Court for Douglas County: 
JOHN C. Burke, Judge. Affirmed. 


Frost & Meyers, for appellant. 


Frederick S, Cassman of Abrahams, Kaslow & Cassman, 
for appellee. 


Heard before WurtE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, CLINTON, and BropkKeEy, JJ. 


Newton, J. 

In this action plaintiff prays for an order restraining 
defendant for a period of 2 years from accepting orders 
for products or services similar to those dealt in by 
plaintiff from any customer of plaintiff in the territory 
in which defendant was employed by plaintiff. Judgment 
was entered for defendant in the District Court. We 
affirm. 

Plaintiff employed defendant for a period of about 
614 years as a salesman of book matches with accom- 
panying advertising. Plaintiff also handled hundreds of 
other products but they were not sold by defendant. 
Defendant’s territory comprised Nebraska, the western 
half of South Dakota, and about three-fourths of Iowa. 
At least 60 percent of the business was done through 
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jobbers in the area and the balance by direct sales to 
large banks and other institutions. The match book 
business is a highly competitive one with about 11 other 
firms in the field. It is not contended that plaintiff's 
customers were exclusive customers as they may well 
have been dealing with other firms also. 

Defendant had received 2 days training in the field. 
He was not cognizant of any trade secrets and had only 
common knowledge as to jobbers, other prospective cus- 
tomers, and prices, which information was also available 
to competitors. He did know these people and who the 
customers were that he had dealt with successfully for 
plaintiff. Plaintiff's evidence indicated that it classed 
as customers only those it had billed during the past 
year, approximately 75. Business depended on the initia- 
tive and industry of the salesmen. There is a substantial 
turnover in salesmen. 7 

The parties had entered into a restrictive employment 
agreement. Either party could terminate defendant’s 
employment by giving notice. On termination by either 
party, defendant was not to solicit orders for products 
similar to those sold by plaintiff in his former sales ter- 
ritory for a period of 2 years. The agreement provided 
it was to be governed by the laws of the State of New 
York and if any provision should be held invalid, it would 
not affect the validity of other provisions. The evidence 
does not reveal where the agreement was entered into 
but its performance was limited to the defendant’s 
sales territory and his residence was in Nebraska. 

Defendant’s employment with plaintiff was terminated 
on March 24, 1975. Defendant had on that date mailed 
a letter of resignation, effective March 28, 1975, to his 
district sales manager and on meeting him later that 
day, gave him a copy of it. Defendant’s resignation 
was accepted on the spot and his employment termi- 
nated. Defendant is now employed by a competitor. 

Plaintiff urges that we determine this case on the 
basis of New York law. We can see little, if any, dif- 
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ference between the laws of the two states regarding 
this field. Contracts in restraint of trade must conform 
to the public policy of the State of Nebraska when exe- 
cuted or to be performed in this state and must comply 
with the laws of this state. “A general rule in this juris- 
diction is that a contract made in another state and 
valid under its governing laws is considered valid here, 
and will be enforced, unless the enforcement of the con- 
tract would violate the positive law or the settled public 
policy of this state or would work an injury to this 
state or its citizens.” Dunlop Tire & Rubber Corp. v. 
Ryan, 171 Neb. 820, 108 N. W. 2d 84. 

The laws of the State of New York, like those of the 
State of Nebraska, provide for the enforcement of rea- 
sonable contracts in restraint of trade by injunction 
when necessary to protect the interests of a former em- 
ployer. See, Bates Chevrolet Corp. v. Haven Chevrolet, 
Inc., 213 N. Y. S. 2d 577, 138 App. Div. 2d 27; Personal 
Finance Co. v. Hynes, 130 Neb. 547, 265 N. W. 541; Se- 
curities Acceptance Corp. v. Brown, 171 Neb. 406, 106 
N. W. 2d 456. 

The laws of the State of New York further provide 
that: ‘Restrictive covenant will not be enforced where 
effect would be to protect plaintiff from ordinary com- 
petition rather than to protect plaintiff's business against 
competition by improper and unfair methods.” Triple 
D & E, Inc. v. Van Buren, 339 N. Y. S. 2d 821, 72 Misc. 
2d 569. See, also, Rochelle v. Amendola, 204 N. Y. S. 2d 
937, 11 App. Div. 2d 786; Jaymar’s, Inc. v. Schwartz, 
235 N. Y.S. 2d 449, 37 Misc. 2d 314. 

In Securities Acceptance Corp. v. Brown, supra, we 
have held: “There are three general requirements re- 
lating to partial restraints of trade: First, is the re- 
striction reasonable in the sense that it is not injurious 
to the public; second, is the restriction reasonable in the 
sense that it is no greater than is reasonably necessary 
to protect the employer in some legitimate interest; and 
third, is the restriction reasonable in the sense that it is 
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not unduly harsh and oppressive on the employee. * * * 

“Satisfactory proof is required of the one seeking in- 
junctive relief to establish the necessity for and the rea- 
sonableness of covenants restraining the inherent right 
to labor in cases when the restraint deals with the per- 
formance of personal services.” 

In the present instance there would not appear to be 
any objection to application of the laws of New York. 
It is conceded that the business of plaintiff is a highly 
competitive one involving numerous salesmen for other 
companies calling on and selling to the same set of cus- 
tomers; no trade secrets are involved and customer lists 
and prices are known to all competitors; no unusual 
training is required and there is a substantial turnover 
of salesmen; and, finally, the defendant has no unusual 
talents but is simply a hard worker. If defendant was 
not employed by a competitor, some other salesman with 
presumably equal ability would be. To restrict the de- 
fendant’s right to such employment would work a hard- 
ship on him, would not protect plaintiff against unfair 
or improper competition, and apparently would not even 
serve to restrict its ordinary competition. As stated in 
Securities Acceptance Corp. v. Brown, supra, the burden 
is upon the plaintiff to establish the necessity for a 
restraint on the inherent right to perform personal serv- 
ices. We find that such necessity has not been demon- 
strated. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


SpPENcER-O’NEILL House, INC., APPELLEE, v. DoNaLp E. 


DENBECK ET AL., APPELLANTS, 
243 N. W. 2d 767 


Filed July 7, 1976. No. 40512. 


1. Contracts: Intent. Where a contract is ambiguous, the court 
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must determine the intent of the parties and resolve the 
ambiguity to give effect to that intent. 

Where a contract is a typed one, writing in 
longhand in the contract subsequent to the typing controls the 
typed provisions of the contract where there is a conflict 
between the typed and the written portions of the instrument. 


Appeal from the District Court for Holt County: 
Henry F. RemmMer, Judge. Affirmed. 


Magnuson & Magnuson, for appellants. 
Ronald D. Olberding, for appellee. 


Heard before Wuitr, C. J., SPENCER, BosLAuGn, 
McCown, NEwtTon, CLinTon, and Bropkey, JJ. 


SPENCER, J. 

This action is to collect the taxes for January 1970 on 
property purchased by the plaintiff-appellee from the 
defendants-appellants. The action was tried to the court 
which rendered judgment for the plaintiff. We affirm. 

Three individuals entered into a contract to buy the 
Town House Inn, a Best Western franchise located in 
O’Neill, Nebraska, with the understanding that a cor- 
poration which they intended to form and in which they 
would be stockholders would be the buyer. The original 
agreement provided for a possession date of January 1, 
1970. It also provided, under the general heading 
“Taxes,” as follows: “Sellers agree to pay the 1969 real 
estate and personal property taxes. Buyers agree to as- 
sume and pay before the same become delinquent, all 
real estate, personal property and other taxes which 
may be assessed and levied upon any of the assets of this 
business for the year 1970 and all subsequent years.” 

Under the heading “Covenants of the Buyers” it pro- 
vided as follows: “Buyers further agree that they will 
pay all real estate and personal taxes to be assessed and 
levied on said property commencing with the year 1970 
and for all subsequent years, and that they will pay the 
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various installments thereof before the same become 
delinquent.” 

The prospective buyers notified the defendants the 
contract was unacceptable because it was impossible for 
them to take over the motel on the first day of January. 
The contract was then changed by interlineation. These 
interlineations were initialed by all the parties. The 
record is not clear as to whether these interlineations 
were made before or after the contract was executed 
by all the parties. This point, however, is immaterial 
because the parties agree on what changes were made 
but disagree on the interpretation to be placed on them. 

The contract was changed by providing for a posses- 
sion date of February 1, 1970. The provision on taxes 
under the heading “Covenants of the Buyers” was 
changed to read: “Buyers further agree that they will 
pay all real estate and personal taxes to be assessed and 
levied on said property commencing with Feb. 1, 1970 
* * *» The only change made was to substitute “Feb. 
1” for the words “with the year.” The other provision 
quoted above on taxes was not changed in any way. 
There are therefore two inconsistent provisions on the 
payment of the 1970 taxes in the contract. 

This action is brought by the plaintiff-corporation as 
the assignee of the individuals who executed the contract 
as buyers. In 1971, plaintiff became aware that the 
1968 and 1969 taxes were unpaid. Several demands 
were made on the defendants to pay the taxes for which 
the property had been sold on tax sale certificates. In 
early. 1972, the plaintiff tendered a check to the county 
treasurer for the full amount of all delinquent taxes, 
including those for 1970. It was then advised that the 
defendants had redeemed the 1968 and 1969 tax sale 
certificates so the plaintiff paid the 1970 taxes. Plain- 
tiff, through its attorney, then renewed its demand on 
the defendants for the payment of the January 1970 
taxes. 

Defendants refused to pay the January 1970 taxes, 
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insisting the agreement made provided only for the pay- 
ment of taxes through 1969. Plaintiff contends when 
the possession date was changed the buyers’ obligation 
for the payment of 1970 taxes was also changed to re- 
quire defendants to pay taxes for the month of January 
1970. 

Defendants set out 10 assignments of error. None of 
them have merit. We discuss only those pertinent to 
this appeal. 

The trial court found the contract to be ambiguous 
and determined the intent of the parties to be taxes 
should be paid by the seller until possession was delivered 
to the buyers. There is indeed a patent ambiguity read- 
ily apparent on the face of the instrument. Where a 
contract is ambiguous, the court must determine the 
intent of the parties and resolve the ambiguity to give 
effect to that intent. Knight Bros., Inc. v. State (1972), 
189 Neb. 64, 199 N. W. 2d 720. The ambiguity herein 
can be resolved by resort to well-recognized rules of 
construction. 

Section 25-1216, R. R. 5S. 1943, provides when an in- 
strument consists partly of written and partly of printed 
form, the former controls the latter where the two are 
inconsistent. 

Writings in longhand in a contract control printed 
portions of such contract where there is a conflict be- 
tween the printed and the written portions of the in- 
strument. Nebraska Wesleyan University v. Estate of 
Couch (1960), 170 Neb. 518, 103 N. W. 2d 274. 

Typewriting is writing within the contemplation of the 
statute providing that when an instrument consists part- 
ly of written and partly of printed form, the writing 
controls the printed form where the two are inconsistent. 
Flower v. Coe (1923), 111 Neb. 296, 196 N. W. 139. 

Where, however, the contract is a typed one, as in the 
instant case, writing in longhand in the contract sub- 
sequent to the typing controls the typed provisions of the 
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contract where there is a conflict between the typed 
and the written portions of the instrument. 

There is no question the longhand writing was inserted 
with the consent of all participants after the contract 
was typed, and on the record possibly before it was fully 
executed. The sale was contingent upon the parties se- 
curing a Best Western franchise and getting a liquor 
license. The evidence is undisputed, the buyers insisted 
on an extension to February 1 to permit them to secure 
a liquor license and a manager for the business. It is 
apparent to us the longhand interlineations which were 
intended to delay the transfer of possession until Febru- 
ary 1 were intended to make the sale effective as of that 
time. Defendants were liable for all expenses and re- 
ceived all profits to that date. We agree with the trial 
court, the sellers who had the benefit of possession are 
required to pay the taxes for the month of January 1970. 
The failure to change the tax provision in both places 
was an obvious oversight, but the intention can be read- 
ily determined from the contract itself. 

Donald Denbeck, one of the defendants, testified he 
changed the date of possession to February 1, 1970, at 
the request of the buyers but that everything else in 
the contract was to remain the same. Defendants con- 
tend that by paying the 1970 tax in full the plaintiff in- 
terpreted the contract contrary to its present position 
and that interpretation should be controlling. There 
is no merit to this contention. Plaintiff did not pay the 
1970 tax until 1972 because it could not get the defendants 
to pay the 1968 and 1969 taxes prior to that time. It is 
a matter of common knowledge a county treasurer will 
not accept payment of taxes for any year unless taxes 
for all prior years are paid. Nor will the treasurer ac- 
cept a partial payment of taxes for less than one-half 
a year. In any event, the then attorney for the plain- 
tiff testified that previous to payment and tender of 
payment he made several demands on the defendants 
for the payment of the January 1970 tax. This evidence 
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is undisputed. This fact issue, if material, was resolved 
against the defendants and in our judgment correctly. 

Defendants further contend the court erred in assess- 
ing the interest penalty on the 1970 taxes paid by the 
plaintiff against them. We disagree. As set out hereto- 
fore, it was not possible for the plaintiff to pay the 1970 
taxes until the defendants had paid the taxes for the 
previous years. The property had been purchased by 
some third party on tax sale certificates. When it be- 
came apparent to plaintiff that defendants were not re- 
deeming the tax sale certificates and paying the taxes 
for the previous years, the plaintiff, to mitigate its dam- 
ages, tendered a check for the full amount of all delin- 
quent taxes. It was then plaintiff discovered defendants 
had very recently paid the prior taxes. Plaintiff im- 
mediately paid the 1970 tax. 

There is no merit to any of the defendants’ assign- 
ments. It is very apparent defendants were attempting 
to take advantage of an omission to fully interline the 
contract to express the intent of the parties. There is 
no question as to the intent of the parties at the time 
of the interlineation. The judgment of the trial court 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. AMERICAN THEATRE 
CORPORATION, A NEBRASKA CORPORATION, DOING BUSI- 


NESS AS Pussy Cat THEATRE, APPELLANT. 
244 N. W. 2d 56 


Filed July 7, 1976. No. 40513. 


1. Criminal Law: Obscenity. The publications involved herein are 
clearly embraced within the test of obscenity delineated in 
Miller v. California (1973), 4138 U. S. 15, 98 S. Ct. 2607, 37 L. 
Ed. 2d 419. 

2. Criminal Law: Obscenity: Intent. Where the covers of the 
magazines, front and back, are occupied with pictures of nude 
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individuals engaged in sexual acts or prominently displaying 
their genitals, it can hardly be said the jury could not infer 
knowledge of their contents by the defendant and its intent 
to sell obscene materials. 


8. Criminal Law: Obscenity: Intent: Words and Phrases. By the 
use of the word “knowingly” the Legislature has made scienter 
a necessary element in any prosecution under the Nebraska 
obscenity law. 

4. Criminal! Law: Obscenity: Intent: Words and Phrases: Con- 
stitutional Law. The word “knowingly” as used in the Nebraska 
statutes satisfies the constitutional requirement of scienter, 
required by Hamling v. United States (1974), 418 U. S. 87, 94 
S. Ct. 2887, 41 L. Ed. 2d 590. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed. 


Robert Eugene Smith, Gilbert H. Deitch, Michael 
Clutter, and Stern, Harris, Feldman, Becker & Thomp- 
son, for appellant. 


Paul L. Douglas, Attorney General, Herbert M. Fitle, 
and Gary P. Bucchino, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newron, CLINTon, and BRopKEy, JJ. 


SPENCER, J. 

Defendant-appellant appealed its conviction after a 
jury trial in the municipal court of Omaha of distributing 
obscene materials at the Pussy Cat Theatre in Omaha, 
Nebraska. Appeal on the record to the District Court 
resulted in an affirmance. Defendant now appeals to 
this court. We affirm. 


This case involves seven counts of distributing obscene 
materials. Seven different publications are involved. 
The testimony established the alleged offenses occurred 
between April 7 and April 10, 1975. The publications 
were wrapped in clear cellophane, so that it was impos- 
sible to page through them. Their covers were open to 
view to prospective purchasers. Both covers in all vol- 
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umes depicted sexual acts as well as displaying the gen- 
itals of the persons involved. 

The books have titles which in themselves may be 
calculated to appeal to the prurient interest. They are 
as follows: ‘Cum Crazy”; “Meat People”; “She Couldn’t 
Believe She Ate the Whole Thing”; “Stick Together’; 
“Aroused Mates”; “Double Stick”; and “Mom’s Taste 
for Cock.” 

“Cum Crazy” depicts acts of sexual intercourse, mas- 
turbation, fellatio, and cunnilingus. 

“Meat People” contains pictures of intercourse, fellatio, 
and cunnilingus. The written matter is a discussion of 
adultery and sexual self-realization. 

“She Couldn’t Believe She Ate the Whole Thing” de- 
picts masturbation, lesbian foreplay, intercourse, fellatio, 
and cunnilingus. The written matter contains a discus- 
sion of lesbianism, incest, and suburban “swinging.” 

“Stick Together” depicts various acts of homosexual 
masturbation, fellatio, and sodomy. The written mate- 
rial is a discussion of homosexual acts. 

“Aroused Mates” pictures intercourse, fellatio, and cun- 
nilingus. The text purports to be a history of fornica- 
tion and adultery law, with citations from sex studies 
and the case law of several states. 

“Double Stick” pictures acts of homosexual fellatio 
and sodomy. The written matter is a narrative of a 
homosexual Kansan who is on a visit to the west coast. 

“Mom’s Taste for Cock,” a paperback book, contains 
several pictures of sexual intercourse, fellatio, and cun- 
nilingus. The written material is an explicit narrative 
of a woman’s sexual experiences with men, women, 
children, and a dog. The language is offensive. The 
text is obscene to the point of depravity. 

In every instance the pictures have little or no con- 
nection with the text material. There is no attempt in 
any way to relate the pictures to the text. In most in- 
stances the pictures do not even relate to the sexual acts 
referred to in the text. 
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Defendant alleges five assignments of error. The 
fifth assignment is in three parts. Only two assignments 
are discussed in the briefs. Pursuant to our rules, we 
consider only those argued by the defendant in its 
brief. Rule 8a(3), Revised Rules of the Supreme Court, 
1974. 

Defendant first argues that the publications are not 
as a matter of applicable constitutional law obscene and 
are protected expression under the First and Fourteenth 
. Amendments to the United States Constitution. We are 
‘in complete disagreement with defendant’s contention. 
Every one of the publications involved herein is clear- 


a ly embraced within the test of obscenity delineated in 


Miller v. California (1973), 413 U. S. 15, 93 S. Ct. 2607, 
37 L. Ed. 2d 419. The average person applying contem- 
porary community standards would find that each maga- 
zine taken separately appeals to the prurient interest. 
Each of them depicts or describes in a patently offensive 
way sexual conduct specifically covered by our state law 
as authoritatively construed. 

Even a casual review of each publication is sufficient 
to indicate that it was not intended to promote and 
definitely lacks any serious literary, artistic, political, or 
scientific value. Actually, each of them is utterly with- 
out redeeming social value, if such a test were still 
necessary. 

Each of the publications is embraced within one of 


.. the two suggested standards enunciated in Miller. They 


either contain patently offensive representations or de- 
scriptions of ultimate sexual acts, normal or perverted, 
actual or simulated; or there is a patently offensive 
representation or description of masturbation, excretory 
functions, and lewd exhibition of genitals. If there is 
any serious literary, artistic, political, or scientific value 
in any of the seven publications, we are unable to find 


- . it. This, at the very least, is a minimum requirement to 


merit First Amendment protection. We have no hesi- 
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tancy in finding every one of the publications obscene as 
a matter of law. 

Defendant’s second argument is directed to an alleged 
insufficiency as a matter of law to establish the element 
of scienter, to the minimum constitutional standards 
enunciated in Hamling v. United States (1974), 418 U.S. 
87, 94S. Ct. 2887, 41 L. Ed. 2d 590. 

Defendant, in support of this contention, quotes the 
following from Hamling v. United States, supra: ‘“ ‘We 
think the “knowingly” language of 18 U. S. C. § 1461 
and the instructions given by the District Court in this 
case satisfy the constitutional requirements of scienter. 
It is constitutionally sufficient that the prosecution show 
that a defendant had knowledge of the contents of the 
material he distributes, and he knew the character and 
nature of the materials.’ ” 

We would add the next two sentences following the 
material quoted: “To require proof of a defendant’s 
knowledge of the legal status of the materials would 
permit the defendant to avoid prosecution by simply 
claiming that he had not brushed up on the law. Such 
a formulation of the scienter requirement is required 
neither by the language of 18 U. S. C. § 1461 or by the 
Constitution.” 

Here the defendant is a corporation so the knowledge 
must necessarily be that of its officers and employees. 
The police officers testified that the materials in question 
were enclosed in clear plastic covers and displayed on the 
shelves at defendant’s place of business. One could not 
page through the magazines but could see the covers. 
As suggested heretofore, these covers portrayed specific 
sexual acts and prominently displayed the genitals of the 
participants. Anyone looking at the front and back 
covers of the publications, particularly in light of the 
titles given to the publications, would be readily ap- 
prised that the contents of the magazines were obscene. 

The following from State v. American Theater Corp. 
(1975), 193 Neb. 289, 227 N. W. 2d 390, a case involving 
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this same defendant, is pertinent herein: “We said in 
State v. Jungclaus (1964), 176 Neb. 641, 126 N. W. 2d 
858: ‘A seller of magazines and phonograph records is 
ordinarily presumed to know what he is offering for 
sale, although it is not universally so. The operator of a 
book store, for instance, would not be presumed to know 
of every isolated obscene statement in the hundreds of 
books that he had for sale. But in a situation, as here, 
where the covers of the magazines, front and back, are 
occupied with pictures of nude women in various poses 
(in the instant case individuals engaged in sexual acts or 
prominently displaying their genitals), it can hardly be 
said that the jury could not infer knowledge of their 
contents by the defendant and an intent to sell obscene 
materials.’ Though the standard for judging obscene 
materials has altered somewhat since the ruling in Jung- 
claus, we feel that the inference with regard to the 
knowledge of the contents of the material found in the 
defendant’s possession, considering its nature, the manner 
of its display and sale, is still a proper one.” 

Section 28-926.17, R. S. Supp., 1974, provides in part as 
follows: “(1) Any person who knowingly * * * (b) pub- 
lishes, circulates, sells * * * or distributes or exhibits any 
obscene material * * * shall, upon conviction thereof, be 
punished by imprisonment for not more than one year, 
or by a fine of not more than one thousand dollars, or 
by both such fine and imprisonment.” (Emphasis added.) 

By the use of the word “knowingly” the Legislature 
has made scienter a necessary element in any prosecution 
under the Nebraska obscenity law. Section 28-926.11 
(4), R. S. Supp., 1975, specifically defines the word 
“knowingly” to mean: “Knowingly shall mean having 
general knowledge of, or reason to know, or a belief or 
reasonable ground for belief which warrants further 
inspection or inquiry or the character and content of 
any material, taken as a whole, described in this section, 
which is reasonably susceptible to examination by the 
defendant; * * *.” 
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The word “knowingly” as used in the Nebraska stat- 
utes satisfies the constitutional requirement of scienter, 
required by Hamling v. United States, supra, and we 
have no question that it was present in this case. 

A review of the facts herein is sufficient to show that 
the factual details have not changed since .defendant’s 
appeal in State v. American Theater Corp. (1975), 193 
Neb. 289, 227 N. W. 2d 390. In fact, a review of the 
exhibits herein indicates that the defendant has reached 
new depths of depravity since that case. They are in 
fact the most obscene we have been called upon to re- 
view. If they are not hard-core pornography as repeat- 
edly described by the United States Supreme Court, we 
are at a loss to know what pornography is. The pub- 
lications are obscene whether we use the Miller test or 
the Roth-Memoirs test. As suggested before, even apply- 
ing the pre-Miller test, they are utterly without redeem- 
ing social value. 

Defendant’s assignments of error are definitely with- 
out merit. The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. AMERICAN THEATRE 
CORPORATION, A NEBRASKA CORPORATION, DOING BUSI- 
NESS AS Pussy CAT THEATRE, APPELLANT. 

244 N. W. 2d 59 


Filed July 7, 1976. No. 40514. 


1. Criminal Law: Obscenity. We find both films, “The Cunning 
Stunt,” and “Bang Bash,” to be hard-core pornography and 
obscene under the tests enunciated in Miller v. California (1973), 
413 U. S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419. 

2, Criminal] Law: Obscenity: Intent: Words and Phrases. By the 
use of the word “knowingly” the Legislature has made scienter 
a necessary element in any prosecution under the Nebraska 
obscenity law. 

3. Criminal Law: Obscenity: Intent: Words and Phrases: Con- 
stitutional Law. The word “knowingly” as used in the Nebraska 
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statutes satisfies the constitutional requirement of scienter, 
required by Hamling v. United States (1974), 418 U. S. 87, 
94 S. Ct. 2887, 41 L. Ed. 2d 590. 

4. Criminal Law: Obscenity. The result in this case is governed 
by our opinion in State v. Little Art Corp. (1973), 189 Neb. 
681, 204 N. W. 2d 574. 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Affirmed. 


Robert Eugene Smith, Gilbert H. Deitch, Michael 
Clutter, and Stern, Harris, Feldman, Becker & Thomp- 
son, for appellant. 


Paul L. Douglas, Attorney General, Herbert M. Fitle, 
and Gary P. Bucchino, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKEy, JJ. 


SPENCER, J. 

Defendant-appellant, a corporation, operates the Pussy 
Cat Theatre in Omaha. It was convicted in the munici- 
pal court under section 28-926.17(1), R. S. Supp., 1974, 
with distribution of obscene material. It appealed on the 
record to the District Court where the conviction was 
affirmed. Defendant now appeals to this court. We 
affirm. 

The offense occurred on January 21, 1975, when mem- 
bers of the Omaha police department observed two mo- 
tion pictures titled “The Cunning Stunt,” and “Bang 
Bash,” being exhibited at the Pussy Cat Theatre. 

“Bang Bash” purports to be a film of bedroom events 
at a cocktail party. It depicts lesbian and heterosexual 
cunnilingus, fellatio, and intercourse. The scenes con- 
tain very limited dialogue. The scenes of different acts 
are interspersed to indicate that all the activities are 
taking place at the same time. The film portrays the 
genitals of the actors in the course of the various sexual 
acts as well as portraying several discharges of excretory 
substance. 
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“The Cunning Stunt” involves a thinly veiled attempt 
of a husband passing himself off as his twin brother. 
He has sexual relations with his alleged twin brother’s 
alleged wife in his own home during the time he is sup- 
posed to be at work. His wife invites two other couples 
over to meet his alleged twin brother. The alleged twin 
brother has disappeared by the time the husband alleged- 
ly returns from work. The three couples then engage 
in various types of sexual activity, involving hetero- 
sexual cunnilingus, fellatio, and intercourse, as well as 
three-way sexual acts. One of the couples demonstrates 
many different sexual positions. Here again, the scenes 
of the different acts are interspersed to indicate that all 
the activities are taking place at the same time. The 
film contains closeups of the genital and excretory fluids 
of the actors in the course of the various sexual acts. 
The scenes contain very limited dialogue, and if there is 
a purpose to the film other than to appeal to prurient 
interests by depicting sexual activity, we are unable to 
find it. 

Defendant alleges five assignments of error, the fifth 
of which is divided into three parts. However, the de- 
fendant has seen fit to argue only two assignments of 
error in its brief. Under our rules we consider only the 
assignments discussed in the brief. Rule 8a(3), Revised 
~ Rules of the Supreme Court, 1974. 

Defendant first argues that the films as a matter of 
applicable constitutional law are not obscene and are 
protected expression under the First and Fourteenth 
Amendments to the United States Constitution. There 
is no merit to this contention. They are definitely ob- 
scene and are not protected expression under the United 
States Constitution. 

Whether it was necessary, as deferidant argues, or not, 
we have reviewed the materials. We independently find 
them to be obscene. 

Most of the cases cited by the defendant are pre-Miller 
eases. Both films are clearly embraced within the test 
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delineated in Miller v. California (1973), 413 U. S. 15, 
92 S. Ct. 2607, 37 L. Ed. 2d 419. Our own view of the 
films satisfies us that both of them fall within the two 
examples given in Miller of material which may con- 
stitutionally be found to meet the patently offensive 
element of those standards. 

The average person applying contemporary community 
standards would find each of them appeals to the prurient 
interest. Each of them depicts in a patently offensive 
way sexual conduct specifically covered by our state 
law as authoritatively construed. They each contain 
patently offensive representations of ultimate sexual 
acts, patently offensive representations of excretory 
functions, and a continuously lewd exhibition of geni- 
tals. Even a casual review of the films is sufficient to 
indicate they were not intended to promote and defin- 
itely lack any serious literary, artistic, political, or 
scientific value. We have no hesitancy in finding each 
of them to be utterly without redeeming social value, 
even if such a test were still necessary. 

The two films involved herein are even more sexually 
explicit than those heretofore reviewed by the court and 
found to be within the prohibition of our statute. With 
a very, very limited amount of dialogue they are almost 
exclusively devoted to explicit displays of sexual conduct 
of every conceivable nature and description. We find 
both films, “The Cunning Stunt,” and “Bang Bash,” to 
be hard-core pornography and obscene under the tests 
enunciated in Miller v. California, supra. 

Defendant’s second assignment of error is the evidence 
in the record is insufficient as a matter of law to estab- 
lish the element of scienter to the minimum constitu- 
tional standards enunciated in Hamling v. United States 
(1974), 418 U. S. 87, 94 S. Ct. 2887, 41 L. Ed. 2d 590. 

Section 28-926.17, R. S. Supp., 1974, so far as material 
herein, reads as follows: ‘“(1) Any person who know- 
ingly * * * (b) publishes, circulates, sells * * * or dis- 
tributes or exhibits any obscene material * * * shall, 


’ 
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upon conviction thereof, be punished by imprisonment 
for not more than one year, or by a fine of not more 
than one thousand dollars, or by both such fine and im- 
prisonment.” (Emphasis added.) 

By the use of the word “knowingly” the Legislature 
has made scienter a necessary element in any prosecu- 
tion under the Nebraska obscenity law. Section 28- 
926.11 (4), R.S. Supp., 1975, specifically defines the word 
“knowingly” to mean: “Knowingly shall mean having 
general knowledge of, or reason to know, or a belief or 
reasonable ground for belief which warrants further 
inspection or inquiry or the character and content of 
any material, taken as a whole, described in this section, 
which is reasonably susceptible to examination by the 
defendant; * * *.” 

The word “knowingly” as used in the Nebraska stat- 
utes satisfies the constitutional requirement of scienter, 
required by Hamling v. United States, supra, and we 
have no question that it was present in this case. 

Defendant, in support of this contention, quotes the 
following from Hamling v. United States, supra: “ ‘We 
think the “knowingly” language of 18 U.S.C. § 1461 and 
the instructions given by the District Court in this case 
satisfy the constitutional requirements of scienter. It 
is constitutionally sufficient that the prosecution show 
that a defendant had knowledge of the contents of the 
material he distributes, and he knew the character and 
nature of the materials.’ ” 

We would add the next two sentences following the 
material quoted: “To require proof of a defendant’s 
knowledge of the legal status of the materials would 
permit the defendant to avoid prosecution by simply 
claiming that he had not brushed up on the law. Such 
a formulation of the scienter requirement is required 
neither by the language of 18 U. S. C. § 1461 or by 
the Constitution.” 

Here, the defendant is a corporation so the knowledge 
must necessarily be that of its officers and employees. 
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In this case, the films were being publicly shown by the 
defendant, and knowledge of their contents or character 
by the defendant’s employees was inescapable. It could 
hardly be said that a jury could not infer knowledge of 
their contents by the defendant as well as an attempt 
to exhibit obscene films. Further, the titles to a theater 
operator specializing in adult films would have been 
particularly suggestive. A view of the films discloses 
they contain very little if any plot or story. They are 
fully occupied with scene after scene of lesbian and 
heterosexual cunnilingus, fellatio, and intercourse, with 
close-up scenes of the genitals and excretory fluids. 
They, in all respects, establish the element of scienter 
to fully comply with the constitutional standards enunci- 
ated in Hamling v. United States, supra. 

The specific issues currently before the court have been 
raised and answered by this court in three separate 
cases. Two of them involved movies shown at the Little 
Art Theater, State v. Little Art Corp. (1973), 189 Neb. 
681, 204 N. W. 2d 574, and State v. Little Art Corp. 
(1974), 192 Neb. 734, 224 N. W. 2d 183. The third one 
involved this same defendant, State v. American Theater 
Corp. (1975), 194 Neb. 84, 230 N. W. 2d 209. What we 
said in each of those cases is equally pertinent here. 
Actually, the result in this case is governed by our opin- 
ion in State v. Little Art Corp. (1973), 189 Neb. 681, 
204 N. W. 2d 574. The issues are identical and there is 
no material difference in the evidence. The films depict 
what is known as hard-core pornography, and the judg- 
ment should be and is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DowNTowN Books, Inc., 


A NEBRASKA CORPORATION, APPELLANT, 
244 N. W. 2d 63 


Filed July 7, 1976. No. 40515. 


1. Criminal Law: Appeal and Error: Rules of Court. We con- 
sider only assignments of error discussed by appellant in the 
brief. Rule 8a(3), Revised Rules of the Supreme Court, 1974. 

2. Criminal Law: Obscenity. The publications involved herein are 
clearly embraced within the test of obscenity delineated in 
Miller v. California (1973), 413 U. S. 15, 93 S. Ct. 2607, 37 
L. Ed. 2d 419. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed. 


Robert Eugene Smith, Gilbert H. Deitch, Michael 
Clutter, and Stern, Harris, Feldman, Becker & Thomp- 
son, for appellant. 


Paul L. Douglas, Attorney General, Herbert M. Fitle, 
and Gary P. Bucchino, for appellee. 


Heard before WuiTtE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLinTon, and BropKEy, JJ. 


SPENCER, J. 

Defendant-appellant appealed its conviction after a 
jury trial in the municipal court of Omaha on all counts 
of distributing obscene materials. Appeal on the record 
to the District Court resulted in an affirmance. De- 
fendant now appeals to this court. We affirm. 

This case involves 14 counts of distributing obscene 
materials. Thirteen different printed publications are 
involved. Copies of one publication were sold to two 
different police officers and each sale was prosecuted as 
a separate offense. 

The publications were purchased from the defendant 
during the period from April 7 to April 10, 1975. The 
publications were wrapped in clear cellophane so that it 
was impossible to leaf through them. Their covers, 
however, were in open view to prospective purchasers. 
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Both covers on 12 of the publications depicted sexual 
acts as well as displaying the genitals of the persons 
involved. The two others, which were the items sold to 
the two different police officers, carried the description 
across the front, “World’s No. 1 Erotic Magazine.” The 
front and back covers carried the notation “Entirely 
Full Color.” This publication is titled “Playmate.” 

The other twelve publications which are the subject 
matter of this case are titled: “Easy Pieces”; ‘Stud 
Service”; “End Over End”; “Hard On”; “Fucking Trio”; 
“Black Hard On”; “Hot and Hung”; “Fucking Orgies”; 
“The Sex Family”; “Fun Loving Nympho”; “Up and 
Coming”; and “Enrapt Pairs.” 

“Playmate” pictures acts of sexual intercourse, fella- 
tio, and cunnilingus, with overtones of a ritualistic and 
masochistic nature. 

“Easy Pieces” depicts various acts of sexual inter- 
course, fellatio, and cunnilingus. Its written material 
contains discussion of love, liberating the single men, 
and sexual foreplay. 

“Stud Service” pictures acts of homosexual fellatio, 
masturbation, and sodomy. The writing is a narrative 
of various homosexual experiences. 

“End Over End” depicts homosexual fellatio and sod- 
omy, and contains a narrative of a student’s homosexual 
experiences. 

“Hard On” contains pictures of masturbation, sexual 
intercourse, fellatio, and cunnilingus. Its written ma- 
terial describes techniques for sexual arousal. 

“Fucking Trio” depicts acts of sexual intercourse, 
fellatio, and cunnilingus, with three participants. The 
writing discusses three-way sexual acts. 

“Black Hard On” contains pictures of sexual inter- 
course, fellatio, and cunnilingus. The written material 
discusses the sexuality of black males. 


“Hot and Hung” depicts various acts of masturbation, 
sexual intercourse, fellatio, and cunnilingus. The text 


Vou. 196] JANUARY TERM, 1976 475 


State v. Downtown Books, Ine. 


purports to be a psychological case history of a man 
with an affinity for prostitutes. 

“Fucking Orgies” pictures acts of sexual intercourse, 
fellatio, and cunnilingus. The written material is a 
narrative of a woman’s sexual experience. 

“The Sex Family” depicts heterosexual intercourse, 
fellatio, cunnilingus, and lesbian cunnilingus. The writ- 
ten material discusses incest. The pictures portray ob- 
viously posed situations displaying the genitals. 

“Fun Loving Nympho” depicts acts of heterosexual 
masturbation, intercourse, fellatio, cunnilingus, and les- 
bian cunnilingus. The article details techniques a 
woman can use to increase her sensuality and gratifi- 
cation from sex. 

“Up and Coming” contains pictures of homosexual 
masturbation, fellatio, and sodomy. The written ma- 
terial is a narrative of a homosexual encounter. 

“Enrapt Pairs” pictures acts of intercourse, fellatio, 
and cunnilingus. Its written material discusses sex and 
the single girl, adultery, and marriage. 

Defendant alleges five assignments of error, the fifth 
of which is divided into three parts. However, it only 
discusses two of them in its brief. Pursuant to our rules 
we deem the others to be waived. We consider only 
assignments of error discussed by appellant in the brief. 
Rule 8a(3), Revised Rules of the Supreme Court, 1974. 

Defendant first argues the publications as a matter of 
applicable constitutional law are not obscene and con- 
stitute protected expression under the First and Four- 
teenth Amendments to the United States Constitution. 
We disagree with the defendant. We find they are ob- 
scene as a matter of applicable constitutional law, and 
do not constitute protected expression under the Con- 
stitution. 

The publications involved herein are clearly embraced 
within the test of obscenity delineated in Miller v. Cali- 
fornia (1973), 413 U. S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 
419. They each contain patently offensive representa- 
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tions or descriptions of ultimate sexual acts, normal or 
perverted, actual or simulated. Each of them displays 
patently offensive representation or description of mas- 
turbation, excretory functions, and lewd exhibition of 
genitals. 

Even a casual review of each publication is sufficient 
to indicate that they were not intended to promote, and 
definitely lack, any serious literary, artistic, political, or 
scientific value. If any such exists in any degree in any 
of the publications, we are unable to find it. This at 
the very least is a minimum requirement to merit First 
Amendment protection. 

We determine each of the publications to be utterly 
without redeeming social value, if such test is deemed 
necessary. We have no hesitancy in finding every one 
of them obscene publications as a matter of law. 

Defendant’s second assignment of error is that the evi- 
dence in the record is insufficient as a matter of law to 
establish the element of scienter to the minimum con- 
stitutional standard enunciated in Hamling v. United 
States (1974), 418 U.S. 87, 94 S. Ct. 2887, 41 L. Ed. 2d 
590. 

This same issue of scienter was raised in State v. 
American Theatre Corp. (No. 40513), ante p. 461, 244 
N. W. 2d 56, which is a companion case to this one. 
Both cases were argued together, and what we said in 
that case is pertinent and controlling herein. We refer 
to that case for a discussion of this assignment. 

Defendant’s assignments of error are definitely with- 
out merit. The judgment is affirmed. 

AFFIRMED. 
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IN RE APPLICATION OF THE OMAHA PUBLIC POWER DISTRICT, 
OMAHA PUBLIC POWER DISTRICT, APPELLEE, Vv. NEBRASKA 
Pusiic POWER PROJECT, APPELLANT. 

243 N. W. 2d 770 


Filed July 7, 1976. No. 40517. 


Public Service Commissions: Electricity. This court cannot in- 
terfere with a decision of the Power Review Board unless there 
is no evidence to sustain the action of the board or, for some 
other reason, the record shows the action of the board is 
arbitrary and unreasonable. 


Appeal from the Nebraska Power Review Board. Af- 
firmed. 


Dennis R. Keefe of Naylor & Keefe, for appellant. 


Stephen G. Olson of Fraser, Stryker, Veach, Vaughn 
& Muesey, Delbert E. Dirrim, and Gene Watson, for 
appellee. 


Heard before WuitEe, C. J., SPENCER, BOosLAUGH, 
McCown, NEwTon, and CLinton, JJ. 


BosLaucu, J. 

This appeal involves an application by the Omaha 
Public Power District for authority to construct a 1,150 
megawatt nuclear-fueled electric generation facility in 
Washington County, Nebraska. The Nebraska Power 
Review Board approved the application on October 23, 
1975. 

The applicant is a public corporation engaged in the 
production, transmission, and sale of electrical energy in 
Omaha, Nebraska, and the surrounding area. It owns 
and operates a nuclear-fueled generation facility in 
Washington County, Nebraska, known as Fort Calhoun 
Station Unit No. 1, which has been in operation since 
1973. The proposed plant would be located adjacent to 
the existing plant and would be known as Fort Calhoun 
Station Unit No. 2. 


The appellant is the Nebraska Public Power Project, 
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a group of concerned citizens of Nebraska who filed a 
formal protest to the application. No alternate power 
supplier objected to the application. 

The Legislature established the Power Review Board 
and gave it limited jurisdiction over the suppliers of 
electricity so that the duplication of facilities could be 
avoided and eliminated and the settlement of rate dis- 
putes facilitated. § 70-1001, R. R. S. 1943. Before any 
electric generation facilities may be constructed, an ap- 
plication must be filed with the board; a hearing must 
be held, at which any interested party may appear; 
and the application must be approved by the board. 

The application was filed on June 5, 1975, and set for 
hearing on July 23, 1975. On July 11, 1975, the pro- 
testant moved for a continuance alleging it had inade- 
quate time to prepare for the hearing on July 23, 1975. 
The motion was overruled on July 21, 1975, and the hear- 
ing commenced July 23, 1975. 

The first assignment of error relates to the jurisdiction 
of the board. The protestant contends the board lost 
jurisdiction over the application because the evidentiary 
hearing before the board was not held within 30 days 
after the application was filed as required by section 
70-1013, R. R. S. 1943. 

Section 70-1013, R. R. S. 1943, provides that upon the 
filing of an application under section 70-1012, R. R. 8. 
1943, the board shall fix a time and place for hearing 
and give notice to alternate power suppliers deemed af- 
fected by the application; and further provides the hear- 
ing shall be had within 30 days unless for good cause 
shown the applicant shall request a continuance, but in 
any event the hearing shall not be more than 90 days 
from the filing of the application. 

It is apparent that the purpose of the statute is to as- 
sure the applicant a prompt hearing after the applica- 
tion has been filed. It is difficult to see how the pro- 
testant could claim prejudice because of a delay of the 
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hearing, particularly where the protestant itself re- 
quested a continuance. 

Statutory provisions of this nature are designed to 
further the orderly and prompt conduct of official busi- 
ness and are usually held to be directory rather than 
mandatory or jurisdictional. In Tash v. Ludden, 88 Neb. 
292, 129 N. W. 417, this court quoted with approval from 
Cooley, Constitutional Limitations (6th Ed.), p. 92, as 
follows: ‘‘‘Those directions which are not of the es- 
sence of the thing to be done, but which are given with 
a view merely to the proper, orderly, and prompt con- 
duct of the business, and by a failure to obey which the 
rights of those interested will not be prejudiced, are not 
commonly to be regarded as mandatory; and if the act 
is performed, but not in the time or in the precise mode 
indicated, it may still be sufficient, if that which is done 
accomplishes the substantial purpose of the statute.’” 
See, also, Cole v. M. L. Rawlings Ice Co., 139 Neb. 439, 
297 N. W. 652; State ex rel. Kobes v. Grimm, 115 Neb. 
230, 212 N. W. 437; Burkley v. City of Omaha, 102 Neb. 
308, 167 N. W. 72; Hurford v. City of Omaha, 4 Neb. 
336; Lamelo v. Mayo (Fla. App.), 204 So. 2d 550. 

The requirement in section 70-1013, R. R. S. 1943, that 
the hearing before the Power Review Board be held 
within 30 days unless a continuance has been requested 
by the applicant is directory and not mandatory. The 
board did not lose jurisdiction over the application in 
this case because there was not strict compliance with 
the terms of the statute. 

The other assignments of error relate to the sufficiency 
of the evidence to sustain the order of the board ap- 
proving the application. 

Before an application may be approved the board must 
find that the applicant can most economically and feas- 
ibly supply the electric service resulting from the pro- 
posed construction and without unnecessary duplication 
of facilities or operations. The board here made de- 
tailed findings and concluded that the applicant could 
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most economically and feasibly supply the electric service 
resulting from the proposed construction without un- 
necessary duplication of facilities or operations. 

The protestant contends the evidence does not support 
the finding that the proposed construction will serve 
the public convenience and necessity and provide ade- 
quate electric service at as low an overall cost as possi- 
ble, consistent with sound business practices. The pro- 
testant contends the evidence did not demonstrate a need 
for the proposed facility; a fossil-fueled facility would be 
more economical than a nuclear facility; and no respon- 
sible plan exists for the permanent storage of radio- 
active wastes. 

The proposed facility is to be a joint project between 
the applicant and the Nebraska Public Power District 
(NPPD). The applicant and NPPD have entered into 
an ownership agreement which provides for the con- 
struction of the proposed facility. Up to 20 percent of 
the proposed facility will be available to other power 
suppliers, such as municipalities. The balance will be 
owned in equal shares by the applicant and NPPD. 

The applicant produced evidence that without the con- 
struction of the proposed facility it will not have the 
capability to meet its customers’ demands by 1986. 
There was evidence that NPPD will be unable to supply 
its customers’ demands after 1983 if it does not then have 
available its share of the capacity of the proposed fa- 
cility. These calculations were based on estimates of 
what the future demand for energy will be and, as 
pointed out by the protestant, there will be some excess 
capacity when the proposed unit is first placed in opera- 
tion. While there may be some basis for a difference of 
opinion as to whether the proposed facility is the best 
possible solution to the problem of supplying the future 
demands of the customers of the applicant and NPPD, 
there was substantial evidence that a need exists for 
the proposed facility. That is sufficient to sustain the 
finding of the board. 
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This court cannot interfere with a decision of the 
Power Review Board unless there is no evidence to sus- 
tain the action of the board, or, for some other reason, 
the record shows the action of the board is arbitrary 
and unreasonable. City of Auburn v. Eastern Nebraska 
Public Power Dist., 179 Neb. 439, 138 N. W. 2d 629. 

With respect to the question of whether a fossil- 
fueled facility would be more economical than a nuclear 
facility, the evidence shows that the applicant operates 
both types of facility. The applicant now has under 
construction a 575 megawatt coal-fired facility, known 
as Nebraska City Unit No. 1, which it expects to have 
in operation in 1979. The evidence produced by the ap- 
plicant tended to show that the construction cost dif- 
ferential between construction of a nuclear-fueled gen- 
eration facility and a comparably sized coal-fired unit 
is recaptured rapidly because of the fuel cost savings 
inherent in nuclear generation facilities. There was 
evidence which showed that the overall cost savings of 
a nuclear-fueled facility more than offset its higher 
operation and maintenance costs. 

With respect to the problem of storing radioactive 
wastes, the evidence shows that this is a problem of 
national or international proportions and no satisfactory 
permanent solution has been found. However, reprocess- 
ing plants are under construction and it is at least 
possible that a use may be found for the wastes that 
must be stored at this time. There are a number of 
regulatory agencies in this field and there is no evi- 
dence that any of these agencies consider the storage 
problem to be of sufficient magnitude to outweigh the 
benefits to be derived from the use of nuclear power. 

As we view the record there was substantial evidence 
to support all the findings of the board. The order ap- 
proving the application must, therefore, be affirmed. 

AFFIRMED. 
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IN RE ESTATE OF GEORGE H. KRITER, DECEASED. 
RoBERT SLOCUM, APPELLANT, V. M. S. HEVELONE, EXEcU- 
TOR OF THE ESTATE OF GEORGE H. KRITER, DECEASED, ET 

AL., APPELLEES. 
243 N. W. 2d 773 


Filed July 7, 1976. No. 40529. 


1. Wills. The cardinal rule in construing a will is to ascertain 
and effectuate the intention of the testator if such intention 
is not contrary to law. The intention is to be determined from 
the language of all the pertinent provisions of the will, and 
where applicable, the circumstances under which the will was 
made. 


A patent ambiguity in a will must be removed by 
interpretation according to legal principles and the intention of 
the testator must be found within the will; that intention is 
the one the testator expressed by the language of the will 
and not an entertained but unexpressed intention. 

In searching for the intention of the testator the court 

must examine the entire will, consider each of its provisions, 

give words their generally accepted literal and grammatical 
meaning, and indulge the presumption that the testator under- 
stood the meaning of the words used. 

Where a possible construction of the words in a will 
leads to a highly improbable result, the court will lean toward 
a construction that will carry out the natural intention of 
the testator. 

5. Bonds: Contracts: United States. A United States savings 
bond is a contract between the federal government and the 
purchaser, and Treasury Department regulations governing such 
bonds are incorporated into the contract by reference and are 
beyond the reach of state law to modify or destroy. 

6. Words and Phrases. The word deliver is not ordinarily a dis- 
positive term. Its ordinary meaning is simply to yield pos- 
session of or to hand over and does not necessarily refer to 
a transfer of ownership. 

7. Trial: Witnesses. In order to predicate error upon a ruling 
of the court refusing to permit a witness to testify, or to 
answer a specific question, the record must show an offer 
to prove the facts sought to be elicited. 


Appeal from the District Court for Gage County: 
Wuiam B. Rist, Judge. Affirmed. 
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James M. Kelley of Wood, Kelley, Thorough & Wolfe, 
for appellant. 


Steven R. Brott and Everson, Noble, Wullschleger, 
Sutter & Fischer, for appellees. 


Heard before WnuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLryTon, and BrRopKEy, JJ. 


CLINTON, J. 

The question on this appeal is the proper construction 
of the following provision of the last will and testament 
of George H. Kriter, deceased, to wit: “ITEM II. Any 
United States Bonds, issued in the joint name of myself 
and my nephew Robert Slocum, or any others which 
may be in my possession at the time of my death, shall 
be delivered to the said Robert Slocum or other desig- 
nated beneficiaries.” The appellant Robert Slocum, a 
nephew of the testator, takes the position that by virtue 
of this provision he was bequeathed all the United States 
bonds which belonged to the testator and as to which 
there was no surviving coowner or beneficiary at the 
time of the testator’s death. The individual appellees, 
who are nieces and nephews of the testator, take the 
position that item II is not a dispositive provision, but 
simply an instruction to the executor to do what would 
have to be done in any event, namely, to deliver to co- 
owners or beneficiaries those bonds as to which there 
was a surviving coowner or beneficiary, and that other 
bonds held by testator on his death, i.e., those on which 
no coowner or beneficiary is named and those in which 
a coowner or beneficiary predeceased the testator, should 
pass under the residuary clause of the will. Slocum also 
contends that the trial court erred in refusing to permit 
the introduction of the testimony of linguistic experts 
as to the meaning of item II. We affirm the judgment 
of the District Court. 

The only evidence introduced or offered was a stipu- 
lation of facts and some attached exhibits. The record 
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shows the following. The will containing item II was 
executed by the testator on July 21, 1955. Item III of 
the will left the residue of his estate one-half to his 
sisters and one-half to his nieces and nephews. At the 
time of the execution of the will, testator was the owner 
and apparently in possession of United States bonds as 
follows: One United States bond, issue date November 
1951, in which Robert Slocum was designated as co- 
owner; anumber of bonds in which a sister, Lillie Kriter, 
was designated as coowner; and other bonds in which he 
was the sole owner. He owned no bonds on which a 
payable on death beneficiary was designated. After the 
execution of the will, Kriter acquired additional bonds 
of which he was sole owner. Lillie Kriter died before 
the testator. 

On October 19, 1971, Kriter executed a codicil to his 
will which amended item III to leave an undivided two- 
fifths of the residue of his estate to his sister, Nellie, 
and an undivided three-fifths to his nieces and nephews 
in equal shares. The codicil also provided that if Nellie 
should predecease him the bequest to her should lapse 
and then “my entire estate shall be divided equally 
among my nieces and nephews.” It also contained a 
provision for the children of any deceased niece or neph- 
ew to take per stirpes the share of any deceased parent. 

Nellie died in 1972. Testator died in 1974. The only 
devisees and legatees are the nieces and nephews, in- 
cluding Slocum. Received in evidence were Treasury 
Department regulations governing ownership designa- 
tion of United States bonds. 

The cardinal rule in construing a will is to ascertain 
and effectuate the intention of the testator if such in- 
tention is not contrary to law. The intention is to be 
determined from the language of all the pertinent pro- 
visions of the will, and where applicable, the circum- 
stances under which the will was made. Wondra v. 
Platte Valley State Bank & Trust Co., 194 Neb. 41, 230 
N. W. 2d 182. “A patent ambiguity in a will must be 
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removed by interpretation according to legal principles 
and the intention of the testator must be found within 
the will; that intention is the one the testator expressed 
by the language of the will and not an entertained but 
unexpressed intention. ... In searching for the in- 
tention of the testator the court must examine the en- 
tire will, consider each of its provisions, give words their 
generally accepted literal and grammatical meaning, 
and indulge the presumption that the testator under- 
stood the meaning of the words used. ... Where a 
possible construction of the words in a will leads to a 
highly improbable result, the court will lean toward a 
construction that will carry out the natural intention of 
the testator.’ Gretchen Swanson Family Foundation, 
Inc. v. Johnson, 193 Neb. 641, 228 N. W. 2d 608. 

Slocum’s principal argument, as we see it, has two 
prongs: First, he contends that the phrase “or any 
others” in item II grammatically has no modifier, for 
example, “issued in the joint name of myself and other 
coowners,” and therefore the phrase literally and gram- 
matically means “all other bonds which may be in my 
possession at the time of my death.” Slocum then elim- 
inates the last phrase of the provision, to wit, “or other 
designated beneficiaries,” by arguing that under Treas- 
ury Department regulations the term “beneficiaries” is 
a technical term referring only to the designations 
P.O.D., or payable on death, and since there were no 
bonds with that designation, the phrase must be elimi- 
nated and, accordingly, item II reads: “Any United States 
Bonds, issued in the joint name of myself and my neph- 
ew Robert Slocum, and all [any] other bonds which 
may be in my possession at the time of my death, shall 
be delivered to the said Robert Slocum.” One of the 
problems of this interpretation is that under the rules 
of construction we are required to consider what the 
testator meant by the phrase “or other designated 
beneficiaries.” When we ask the question, “Where desig- 
nated?” the only answer we come up with is, “In the 
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bonds themselves.” This then ungrammatically but by 
implication supplies the missing modifier of ‘any others” 
so that the provision reads: “Any United States Bonds 
issued in the joint name of myself and my nephew Robert 
Slocum, and all other bonds which may be in my pos- 
session at the time of my death, shall be delivered to the 
said Robert Slocum or other beneficiaries designated in 
the bonds.” This version also is ambiguous. The con- 
junction “or” indicates an alternative. Are the bonds 
to be delivered to Slocum, or to the other (if any) 
designated beneficiaries, or perhaps divided between 
them? Is this a power of appointment in the executor? 
Surely not. It does not seem at all reasonable to con- 
clude that the testator intended to make a bequest of 
those bonds which would not pass to a coowner or bene- 
ficiary under Treasury Department regulations depend 
upon the chance circumstance that such coowners or 
beneficiaries might survive him and then give the execu- 
tor the power to choose between them. The fact that 
Slocum was the only surviving coowner would not seem 
to change this. Testator acquired additional bonds 
after executing the will. He could have designated co- 
owners or beneficiaries therein. The language of item 
II would indicate he contemplated doing so. 

The only reasonable construction of item II is that it 
was a provision designed only for the information of the 
executor as a direction to him to do what would have 
to be done in any event, namely, deliver jointly owned 
or beneficiary bonds, if any, to the persons legally en- 
titled to them under Treasury Department regulations. 
“A United States savings bond is a contract between the 
federal government and the purchaser, and Treasury 
Department regulations governing such bonds are in- 
corporated into the contract by reference and are be- 
yond the reach of state law to modify or destroy.” 
Nelson v. Rasmussen, 164 Neb. 274, 82 N. W. 2d 418. 

In summary, as the trial judge pointed out in his 
memorandum opinion, item II was not a dispositive pro- 
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vision. Even the word “deliver” is not technically a 
dispositive term. Its ordinary meaning is simply “to 
yield possession ... of... or hand over.” Websters 
Third New International Dictionary (Unabridged). It 
does not necessarily refer to a transfer of ownership. 
On the other hand, the term usually used in dispositive 
provisions, i.e., “give” or “bequeath,” do convey the con- 
cept of conferring ownership. Websters Third New In- 
ternational Dictionary (Unabridged). Also worthy of 
mention is the fact that item III as amended by the 
codicil of October 19, 1971, anticipates the possibility 
that testator’s sister, Nellie, might predecease him and 
provides that in such event “my entire estate shall be 
divided equally among my nieces and nephews.” This 
provision conflicts with the interpretation which Slocum 
urges. All the decedent’s bonds on which there was no 
surviving coowner or beneficiary designated were part of 
his “entire estate.” 

Slocum’s assignment of error pertaining to refusal of 
the trial court to permit two linguistic experts to testify 
to the correct grammatical meaning of item II is not 
well taken. Even if we assume the relevance and ad- 
missibility of such testimony, the record does not lay the 
necessary foundation for its admission. The witnesses 
were not called, no offer of testimony was made, and 
there is nothing in the record to establish that Slocum 
was deprived by the trial court of the opportunity to 
call such witnesses or to make an offer of such testi- 
mony. The transcript shows only that at pretrial con- 
ference: “Plaintiff intends to offer no other exhibits 
but proposes to call Sheldon Stick and Dr. Hassan 
Sharifi and a third witness yet unnamed. ... The 
heirs propose no exhibits and no witness other than M. 
S. Hevelone; it being assumed that the stipulated matter 
will be evidence. ... Executor propose no exhibits 
and no witness other than M. S. Hevelone; it being as- 
sumed that the stipulated matter will be evidence.” The 
court ordered: “... that with respect to all parties no 
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other witnesses or exhibits shall be offered at trial unless 
the parties seeking to offer or call the same shall notice 
the court and opposing counsel in writing two weeks or 
more before date of trial indicating the witness to be 
called and the exhibit to be offered, unless good cause 
be shown at the time of trial.” The applicable rule is: 
“In order to predicate error upon a ruling of the court 
refusing to permit a witness to testify, or to answer a 
specific question, the record must show an offer to prove 
the facts sought to be elicited.’ Cox v. Kee, 107 Neb. 
587, 186 N. W. 974.” Gugelman v. Kansas City Life Ins. 
Co., 137 Neb. 411, 289 N. W. 842. 
AFFIRMED. 


PAUL JELINEK ET AL., APPELLANTS, v, NEBRASKA NATURAL 
Gas COMPANY, A CORPORATION, APPELLEE. 
243 N. W. 2d 778 


Filed July 7, 1976. No. 40544. 


1. Parties: Statutes: Actions. Section 25-301, R. R. S. 1943, re- 
quires that every action be prosecuted in the name of the real 
party in interest. 

2. Parties: Actions: Torts: Insurance. An inmsured’s cause of ac- 
tion against a tort-feasor cannot be split. There is only one 
eause of action on the part of the insured against the tort-feasor. 


Appeal from the District Court for Webster County: 
Norris CHADDERDON, Judge. Affirmed. 


Nye, Hervert & Jorgensen, for appellants. 
Phillips & Garwood, for appellee. 


Heard before Wuitr, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLINTON, and BroDKEy, JJ. 


SPENCER, J. 
The issue involved herein is very simple. Are the 
plaintiffs the real parties in interest? The trial court 


Vou. 196] JANUARY TERM, 1976 489 
Jelinek v. Nebraska Nat. Gas Co. 


determined they were not and sustained defendant’s 
motion to dismiss. We affirm. 

The home of the plaintiffs was damaged by an ex- 
plosion and fire caused by a break in a gas main main- 
tained by the defendant. MFA Insurance Company paid 
the plaintiffs the full coverage of $7,000 on their dwelling 
policy and $2,000 on the household goods and furnish- 
ings coverage, or a total of $9,000. MFA took a subro- 
gation agreement and filed this action in the name of 
the plaintiffs for $9,325.28, or $325.28 more than was 
paid on the insurance coverage. 

Defendant took the deposition of both plaintiffs. 
Both of them testified that they had no claim against 
the defendant. Paul Jelinek testified the $9,000 he re- 
ceived covered the full cost. He was satisfied with the 
settlement paid and did not want his name used in liti- 
gation. Grace Jelinek testified that they did not have a 
claim against the Nebraska Natural Gas Company al- 
though they had signed the petition. She testified she 
did not read the petition or know what was in it. 

It is not disputed, plaintiffs spent $325.28 more than 
the amount received on the insurance to repair, re- 
model, and refurnish their home. They concede, how- 
ever, this put it in much better shape than it was before. 
The inference is they incurred expense not directly re- 
lated to their loss. This case is not analogous to Schweitz 
v. Robatham (1975), 194 Neb. 668, 234 N. W. 2d 834, 
cited by plaintiffs. Here, the nominal plaintiffs are 
making no claim for other damages against the defend- 
ant. It is also obvious from the depositions of the plain- 
tiffs that MFA Insurance Company is the real party in 
interest, 

In Scholting v. Alley (1970), 185 Neb. 549, 178 N. W. 
2d 273, we said: “Section 25-301, R. R. S. 1943, requires 
that every action be prosecuted in the name of the real 
party in interest. The purpose of statutes such as this 
is to prevent the prosecution of actions by persons who 
have no right, title, or interest in the cause as well as 
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to discourage harassing litigation and to keep litigation 
within certain bounds in the interest of sound public 
policy.” 

In Schmidt v. Henke (1974), 192 Neb. 408, 222 N. W. 
2d 114, we held: “An insured’s cause of action against 
a tort-feasor cannot be split. There is only one cause of 
action on the part of the insured against the tort-fea- 
sor.” Here, that cause of action was transferred to 
MFA Insurance Company. Plaintiffs are satisfied with 
the amount paid them by the insurance company. They 
considered it as settlement in full. They make no de- 
mand on the defendant for the payment of any addition- 
al amount because they feel that no additional amount 
is owing to them. On this record MFA Insurance Com- 
pany is the real party in interest. 

The motion to dismiss was properly sustained. The 
judgment is affirmed. 

AFFIRMED. 


In RE APPLICATION OF NEBRASKA RAILROADS, 
Cuicaco & NORTHWESTERN TRANSPORTATION CO., ET AL., 
APPELLANTS, V. NEBCO, INC., APPELLEE. 

243 N. W. 2d 779 


Filed July 7, 1976. No. 40574. 


Public Service Commissions: Appeal and Error: Notice: Motions, 
Rules, and Orders: Supersedeas: Statutes. The filing of a 
motion for rehearing before the Public Service Commission un- 
der the provisions of section 75-137, R. R. S. 19438, is the 
commencement of an appeal proceeding within the meaning 
of section 75-134, R. R. S. 1948, and where followed by the 
overruling of the motion and filing of notice of appeal and 
appeal to this court has the effect of putting the rate order 
in abeyance until a supersedeas bond is filed under the pro- 
visions of section 75-139, R. R. 8S. 1948. 


Appeal from the Nebraska Public Service Commission. 
Affirmed. 
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Knudsen, Berkheimer, Endacott & Beam, for appel- 
lants. 


James W. Hewitt, for appellee. 


Heard before WuitE, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLrnton, and BropkeEy, JJ. 


CuinTon, J. 

This is an appeal by the Nebraska Railroads from a 
finding of the Public Service Commission upon applica- 
‘tion for a declaratory ruling under commission rules as 
to the effective date of a rate increase order, which 
order had, on appeal to this court, been affirmed. 

The petition for the declaratory ruling alleged, among 
other matters: Pertinent dates and actions of the com- 
mission and parties as follows: 

Date of the rate order 9-23-74. 

Effective date of rate as per commission order 10- 
21-74. 

Motion of Nebco for rehearing 10-1-74. 

Motion overruled 10-21-74. 

Nebco notice of appeal filed 10-31-74. 

Supersedeas bonds filed by railroads as follows: 

Burlington Northern 11-21-74. 

Union Pacific 11-22-74. 

Missouri Pacific 11-25-74. 

North Western Railroad 11-25-74. 

Rock Island 11-25-74. 

The application for a declaratory ruling alleges that 
a dispute exists as to the following questions in light of 
certain provisions of Nebraska statutes: “(a) Where 
the Notice of Appeal was filed on October 31, 1974, does 
the new rate ordered go into abeyance on that day, 
October 31, 1974, or is the abeyance retroactive to 
October 21, 1974, the effective date of the order: 

(b) Does the new rate in abeyance during November, 
1974, become effective on the date of filing the re- 
spective supersedeas bonds or is the effective date retro- 
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active to October 21, 1974 or October 31, 1974?” 

The substance of the response of Nebco to the appli- 
cation was that the rate increase was effective only as 
of the date of the filing of the various supersedeas 
bonds. 

The commission upheld Nebco’s position and ruled that 
the rate increases became effective on the date the su- 
persedeas bonds were filed by the various railroads. We 
affirm. 

Pertinent statutes are in part as follows: “Except as 
otherwise provided in sections 75-121 and 75-139, all 
commission orders shall go into effect ten days after 
the date of the mailing of a copy of the order to the 
parties of record unless the commission prescribes a 
later effective date; . . . provided further, that if one 
of the parties of record commences one of the appeal 
proceedings provided in section 75-137, the order appealed 
shall be in abeyance until the Supreme Court issues its 
mandate....” § 75-134, R. R. S. 1943. 

Section 75-137, R. R.S. 1943, provides: “The procedure 
to obtain reversal, modification, or vacation of an order 
entered by the commission, shall be (1) by filing a notice 
of appeal with the commission within thirty days after 
the date of the mailing of a copy of the order by the 
commission to the party appealing, or (2) by filing a 
motion for rehearing within ten days after the date of 
the mailing of a copy of the order by the commission to 
the party appealing .. ..” 

“Except as otherwise provided in this section, the ef- 
fective date of a rate order that is appealed to the Su- 
preme Court shall be the first Monday following the 
date of the court’s mandate if the order is affirmed; 

. . and provided further, that a common carrier may 
make effective a rate order increasing a fixed rate by 
filing a supersedeas bond with the commission sufficient 
in amount to insure refund of the difference between the 
rate finally approved and the rate appealed to shippers 
or subscribers entitled thereto if the order appealed is 
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reversed. A supersedeas bond may be filed by any af- 
fected shipper or common carrier, including shippers or 
common carriers that were not parties to the rate pro- 
ceeding, at any time prior to the issuance of the Su- 
preme Court’s mandate ....” § 75-139, R. R. S. 1943. 

The position of the railroads is that under the terms 
of section 75-137, R. R. S. 1943, the filing of a motion 
for rehearing is not the taking of an appeal and hence 
there was no abeyance under section 75-134, R. R. S. 
1943, of the rate order during the period between 10- 
21-74, the effective date under the commission order, 
and 10-31-74 when the notice of appeal was filed. The 
railroads rely upon the principle that the filing of a 
motion for rehearing is not the commencement of ap- 
peal proceedings for, until the motion is ruled on by the 
tribunal before which it is pending and a notice of ap- 
peal is filed, the proceeding remains in the lower tribu- 
nal. They cite Harkness v. Central Nebraska P. P. & 
Irr. Dist., 154 Neb. 463, 48 N. W. 2d 385, as follows: 
“The general rule as stated by text writers is that a 
pending motion for a new trial seasonably filed keeps 
the cause in the trial court and so long as it remains 
undisposed of there can be no final judgment within the 
meaning of the statutes regulating appeals. As soon as 
a motion for a new trial is filed the district court’s 
jurisdiction over the case is retained and continued.” 
They then say, and we quote from their brief: “Turn- 
ing to the statutes in question, it may be arguably ad- 
vanced that Neb. Rev. Stat. §§ 75-134 and 75-137, 
(Reissue 1971) when read in conjunction, emasculate 
this distinction between ‘appeal’ and ‘motion for rehear- 
ing. Section 75-134 provides in part: ‘. .. provided 
further, that if one of the parties of record commences 
one of the appeal proceedings provided in section 75- 
137, the order appealed shall be in abeyance until the 
Supreme Court issues its mandate; ... Section 75-137 
discusses the ways to obtain ‘reversal, modification, or 
vacation of an order entered by the commission.’ Those 
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ways are to (1) file a notice of appeal, or (2) file a 
motion for rehearing, which if denied may be followed 
by a notice of appeal. The Public Service Commission 
reads the language in Section 75-134 referring to ‘appeal 
proceedings provided in Section 75-137’ to mean both 
the appeal provisions and the motion for rehearing. It 
seems to imply this reading is mandated by the plural 
form of the word ‘proceedings’ in section 75-134. How- 
ever, there is a much less strained way to read the 
statutes in question which will maintain accepted legal 
differences between ‘appeal’ and other proceedings. 
That is, that there are two appeal proceedings provided 
in section 75-137: one instead of a motion for rehearing 
and one after such a motion is decided. Moreover, this 
interpretation is given further credence by reading sec- 
tion 75-134 in context, wherein it provides that the ap- 
peal proceedings will cause the order to ‘be in abeyance 
until the Supreme Court issues its mandate.’ Motions 
for rehearing in section 75-137 are not before the Su- 
preme Court, but before the Public Service Commission; 
thus, the ‘appeal proceedings’ referred to must be the 
traditional appeals instead of and after a motion for re- 
hearing and not the intermediate device of the rehear- 
ing itself.” 

There can be no quarrel about the principle cited in 
Harkness when one is concerned with the time at which 
jurisdiction changes from the lower court tribunal to the 
appellate court. However, that is not the question be- 
fore us. The question to be resolved is, What did the 
Legislature mean when in section 75-134 it referred to 
“one of the appeal proceedings in 75-137”? Did it in- 
tend to refer to the two different times at which notices 
of appeal would be filed under the procedures numbered 
(1) and (2) in section 75-137? Or was it referring to 
the different procedural steps numbered (1) and (2) as 
appeal proceedings? If the first interpretation was in- 
tended and the procedure designated (2) is used, that 
is, a motion for rehearing is filed as a preparatory step 
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in the appeal, there would exist a hiatus during which 
the appeal procedure is ineffective to put the rate order 
in abeyance. 

To ask those questions is almost to answer them. Un- 
less the Legislature intended to include the motion for 
rehearing as one of the appeal procedures, even though 
such language is not technically correct, then there 
really are not two “proceedings” but only one, that is, 
the filing of the notice of appeal. Further, no reason 
is suggested as to why the Legislature would intend 
that abeyance be delayed in one case and not in the 
other. The statute in question has not been previously 
interpreted by us and neither party can cite any case 
precisely on point. 

It is pointed out to us that the motion for rehearing 
could be used to delay a rate increase or decrease by 
one who does not intend to perfect and prosecute his 
appeal to finality. Whether that could be the result, 
of course, is not before us in this appeal because the ap- 
peal was in fact perfected. When the Legislature used 
this language, no doubt it was acting on the premise that 
the appeal would be perfected if the motion for rehear- 
ing was denied. If a remedy is needed for the contin- 
gency mentioned, it must come from the Legislature. 

We hold that the filing of a motion for rehearing be- 
fore the Public Service Commission under the provisions 
of section 75-137, R. R. S. 1943, is the commencement of 
an appeal proceeding within the meaning of section 75- 
134, R. R. S. 1943, and where followed by the overruling 
of the motion and filing of notice of appeal and appeal 
to this court has the effect of putting the rate order in 
abeyance until a supersedeas bond is filed under the 
provisions of section 75-139, R. R. S. 1943. 

Under the facts before us we need not decide whether 
a party desiring the order to go into effect may file a 
supersedeas immediately upon the filing of a motion for 
rehearing. 

AFFIRMED. 
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KIMBERLY HOLMES, BY HER FATHER AND NEXT FRIEND, MILo 
C. HoLMEs, APPELLANT, v. Louis S. CIRCO, DOING BUSINESS 
As CrRcOo’s Bar, ET AL., APPELLEES. 

244 N. W. 2d 65 


Filed July 14, 1976. No. 40442. 


1. Intoxicating Liquors: Actions. There is no longer a dram shop 
or civil liability act imposing strict liability for sale of liquor 
in Nebraska. 

2. Intoxicating Liquors: Actions: Statutes. Section 53-180, R. R. 

S. 1948, does not create a civil cause of action in favor of, or 

duty toward, third parties injured as a result of violations of 

section 53-180. 

: In the absence of legislation specifically 
so providing, a tavern owner or operator in Nebraska is not 
liable to third parties injured by intoxicated persons to whom 
the tavern owner has served liquor in violation of section 
53-180, R. R. S. 1943. 

4. Intoxicating Liquors: Actions: Statutes: Negligence. A viola- 
tion of section 538-180, R. R. S. 1948, does not constitute negli- 
gence, or evidence thereof, of which injured third parties may 
avail themselves in actions against a tavern owner or operator. 


Appeal from the District Court for Douglas County: 
JoHN C, BurKE, Judge. Affirmed. 


Warren C. Schrempp and Richard E. Shugrue of 
Schrempp, Dinsmore & McQuade, for appellant. 


Gross, Welch, Vinardi, Kauffman & Day, for appellees. 


Heard before Wuite, C. J., SPENCER, BoSLAuGH, 
McCown, NEwron, CLINTON, and BropKEy, JJ. 


BRODKEY, J. 

Kimberly Holmes, the plaintiff below, appeals from 
orders entered by the District Court sustaining defend- 
ants’ motions to strike certain portions of her petition, 
and to dismiss the petition because of her failure to 
amend or plead further within the 10-day period granted 
to her by the court. The reason for the dismissal, as 
stated in the order of the court, was that the petition 
failed to state a cause of action. We affirm. 


VoL. 196] JANUARY TERM, 1976 497 


Holmes v. Circo 


Plaintiff had instituted the action against Louis S. 
Circo, the owner of Circo’s Bar, and Theresa Ann Jones, 
his employee, to recover damages for injuries sustained 
by her when a vehicle in which she was riding collided 
with an automobile driven by one George Allen Archer. 
Plaintiff’s petition consisted of four separate causes of 
action, the first and third causes of action being based 
upon various specified negligent acts, including the vio- 
lation of section 53-180, R. R. S. 1943. The second and 
fourth causes of action were not grounded upon the 
theory of negligence, but merely alleged a violation by 
the defendants of section 53-180, with the further allega- 
tion that the acts of the respective defendants were the 
proximate cause of plaintiff’s injuries. Other than the 
violation of the statute above referred to, the acts on 
which the allegations of negligence were predicated con- 
sisted of defendants serving alcoholic beverages to 
Archer on the day of the accident knowing that he was 
“intoxicated and physically and mentally incapacitated 
by the consumption of alcoholic liquors and had at his 
disposal an automobile which he intended to operate up- 
on leaving said premises.” 

’ Defendants’ motion to strike was based principally on 
the ground that there was neither common law nor 
statutory relief available to the plaintiff. In his memo- 
randum sustaining the motion to strike, the trial judge 
stated: “The Plaintiff, by the allegations in her Peti- 
tion, seeks to have this Court impose Dram Shop Act 
liability on a tavern owner by construing certain al- 
leged violations of criminal statutes in the Nebraska 
Liquor Control Act as constituting some evidence of 
negligence. * * * This would be a new legal doctrine in 
Nebraska.” The court subsequently dismissed the peti- . 
tion on the ground it did not state a cause of action, and 
plaintiff thereafter perfected her appeal to this court. 

In this appeal, we must decide whether or not plain- 
tiff’s petition stated a cause of action against defendants 
either on the theory of negligence, or on a statutory 
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cause of action created by section 53-180, R. R. S. 1943; 
and whether the violation of such statute may be con- 
sidered as evidence of negligence. 

We first discuss the nature and effect of section 53- 
180, R. R. S. 1943, relied upon by plaintiff as a basis of 
recovery. That section reads as follows: “No person 
shall sell, give away, dispose of, exchange or deliver, or 
permit the sale, gift or procuring of any alcoholic li- 
quors, to or for any minor, any person who is mentally 
incompetent, or any person who is physically or mentally 
incapacitated by the consumption of such liquors.” The 
penalty for violation of section 53-180, by a licensee or 
employee thereof, is set out in section 53-180.05 (2), 
which makes the violation of the provisions of that sec- 
tion a misdemeanor, and further provides that upon 
conviction, the penalty shall be a fine of not less than 
$250 nor more than $500 or imprisonment in the county 
jail for 15 days, or both such fine and imprisonment. 
The Nebraska Liquor Control Act, originally adopted in 
1935, does not contain provisions establishing strict lia- 
bility, creating a civil cause of action in favor of injured 
parties, or imposing civil penalties, as was true under 
Nebraska’s former dram shop or civil liability acts. 

By way of historical background to aid in a better un- 
derstanding of the problems involved in this appeal, 
we point out that the first Nebraska civil damage action 
statute, sometimes termed the dram shop act, was en- 
acted in 1881, and appeared as sections 3859 to 3864, 
R. S. 1913. It was broad in scope, and made liquor dis- 
pensers liable for all damages that “the community or 
individuals may sustain in consequence of such [liquor] 
traffic.” With the advent of prohibition, the entire 
Chapter relating to and regulating the liquor business, 
including the dram shop provisions, were repealed in 
1917; and an entirely new Chapter relating to intoxi- 
cating liquors was enacted. Laws 1917, chapter 187, 
section 52, page 448, contained wholly new dram shop 
provisions which were effective until repealed. That sec- 
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tion, as amended in ensuing years, appeared as section 
53-147, C. S. 1929. In 1935, another new act, the Ne- 
braska Liquor Control Act, was passed, which, among 
other things, repealed Chapter 53 of C. S. 1929, including 
the dram shop provisions of section 53-147, C. S. 1929. 
This is the act, which with occasional amendments since 
that date, is currently in effect. 

In enacting the Nebraska Liquor Control Act in 1935, 
the Legislature did not include new dram shop provi- 
sions, as did the prior acts. Nor has our Legislature sub- 
sequently added the same or similar provisions, although 
it could well have done so had it wished to impose strict 
liability upon owners and operators of bars, or desired 
to create a civil cause of action in favor of those injured 
as a result of a violation of the liquor laws. The present 
law prohibits the dispensing of intoxicating liquors to 
certain classes of persons, and is a comprehensive act to 
regulate the manufacture, sale, and distribution of al- 
coholic liquors. 

There are cases from other jurisdictions holding that 
the purpose of a prohibitory statute, such as the above, 
is to regulate the business of selling intoxicants, and 
not to enlarge civil remedies. Collier v. Stamatis, 63 
Ariz. 285, 162 P. 2d 125 (1945); Carr v. Turner, 238 Ark. 
889, 385 S. W. 2d 656 (1965); Lee v. Peerless Ins. Co., 248 
La. 982, 183 So. 2d 328 (1966). In Hamm v. Carson City 
Nugget, Inc., 85 Nev. 99, 450 P. 2d 358 (1969), the court 
held that a violation of a statute, similar to Nebraska’s, 
providing that the person in charge of a saloon or bar 
who sells intoxicating liquor to any person who is drunk 
is guilty of a misdemeanor does not impose civil liability 
on one in charge of the saloon or bar. We agree that 
statutes of this type do not create a civil remedy or im- 
pose a duty on the part of the bar or tavern operator 
toward injured third parties. 

While not involving the liquor statute under considera- 
tion, the recent case of Kube v. Kube, 193 Neb. 559, 227 
N. W. 2d 860 (1975), is relevant. Kube was an action 
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brought under the provisions of the federal Fair Labor 
Standards Act prohibiting employment of persons under 
the age of 16 in occupations that have been found and 
declared to be particularly hazardous for such persons, 
and involved the employment of a child under 16 years 
of age to operate a farm tractor of over 20 PTO horse- 
power. The petition there alleged that the employment 
of the plaintiff by the defendant was unlawful and in 
violation of the federal act and regulations, and that the 
violation of the law was the proximate cause of the ac- 
cident and the injuries to the boy. The trial court sus- 
tained a general demurrer to the petition and dismissed 
the action. The federal act provided no civil remedy for 
violation of the act but prescribed criminal penalties, 
and the issue on appeal was whether a civil remedy 
might be implied. The court held it could not, basing its 
decision on the case of Breitwieser v. KMS Industries, 
Inc., 467 F. 2d 1391, where the United States Court of 
Appeals, 5th Circuit, held the Fair Labor Standards Act 
did not create a private cause of action for the death of 
a 16-year-old boy who was operating a forklift truck in 
violation of the provisions of the act and the regulations. 
In discussing Breitwieser, this court noted: “The Breit- 
wieser case was decided upon the theory that the Fair 
Labor Standards Act contains a comprehensive enforce- 
ment scheme including substantial criminal penalties for 
violations of child labor law.” This court stated that 
the District Court had based its decision on the ground 
that Congress did not intend that private damage suits 
should be an available remedy under the child labor sec- 
tion because civil remedies were provided for certain 
violations of the act but only criminal sections were 
provided under the child labor section. We likewise con- 
clude the Nebraska liquor statute before us does not 
create a new cause of action. 

We next consider whether plaintiffs petition states a 
cause of action based upon common law negligence. At 
common law, and apart from statute, no redress existed 
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against persons selling, giving, or furnishing intoxicat- 
ing liquor, or their sureties, for resulting injuries or dam- 
ages due to the acts of intoxicated persons, whether on 
the theory that the dispensing of the liquor constituted 
a direct wrong or constituted actionable negligence. This 
rule was based on the theory that the proximate cause 
of the injury was the act of the purchaser in drinking 
the liquor and not the act of the vendor in selling it. 
See, 48 C. J. S., Intoxicating Liquors, § 430, p. 716; 45 
Am. Jur. 2d, Intoxicating Liquors, § 553, p. 852. In 
Kraus v. Schroeder, 105 Neb. 809, 182 N. W. 364 (1921), 
this court recognized the common law rule, stating: 
“The statute in question [a prior Nebraska dram shop 
act] was passed in 1881 and remained in force until May 
1, 1917, when our prohibitory enactments became oper- 
ative. During this long period it was frequently con- 
strued by the courts and was uniformly held to create a 
liability upon those who engaged in the liquor traffic 
under its provisions, creating a liability that did not 
exist at the common law.” It is undoubtedly true that 
in recent years a respectable number of states have re- 
treated from or have abrogated the strict common law 
rule. The present status of that rule is well summarized 
in the following opinions. In Garcia v. Hargrove, 46 
Wis. 2d 724, 176 N. W. 2d 566 (1970), the court stated: 
“Counsel for both parties and the several briefs of amicus 
curiae have presented a most helpful review of the re- 
cent case law throughout the country. We have exam- 
ined and considered the authorities cited. The land- 
mark cases in which states have abrogated the common- 
law rule are Waynick v. Chicago’s Last Dept. Store (7th 
Cir. 1959), 269 F. 2d 322, 77 A. L. R. 2d 1260; Rappaport 
v. Nichols (1959), 31 N. J. 188, 156 A. 2d 1. * * * Since 
Waynick and Rappaport, several states have developed 
their case law on the rationale of those cases and a lesser 
number of states have decided to abide by the common- 
law rule. 

“In considering the case law of other states it is dif- 
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ficult to make a comparable analysis with the situation 
we find in Wisconsin. Some have dramshop laws, in 
some they have been repealed, others have never had 
them, and we find a variety of civil damage statutes. 
To the best of our knowledge none have comparative 
negligence. In some states, the problem is considered 
and deferred to the legislature, and many approach from 
the standpoint of ‘proximate cause.’ Whatever choice 
we make for Wisconsin is supportable by case authority 
elsewhere. See 75 A. L. R. 2d 833, 73-78 A. L. R. 2d 
Later Case Service (1968).” In that case, the Wisconsin 
Supreme Court declined to abrogate the common law 
rule, stating: ‘We look upon this as a policy decision 
and we are not persuaded to reverse the position previ- 
ously taken by this court.” 

Another case discussing the erosion of the common law 
rule is Hamm v. Carson City Nugget, Inc., supra. In its 
opinion, the Supreme Court of Nevada states: “The 
common law rule has been eroded in recent years. Some 
courts now recognize a common law right of action on 
the premise that the serving of liquor initiates a foresee- 
able chain of events for which the tavern owner may be 
held liable. Waynick v. Chicago’s Last Dept. Store, 269 
F, 2d 322 (7 Cir. 1959); Rappaport v. Nichols, 156 A. 2d 1 
(N. J. 1959); Jardine v. Upper Darby Lodge No. 1973, 
198 A. 2d 550 (Pa. 1964); Elder v. Fisher, 217 N. E. 2d 
847 (Ind. 1966). This recent trend has been rejected 
by other courts who continue to prefer the old doctrine. 
Carr v. Turner, 385 S. W. 2d 656 (Ark. 1965); Lee v. 
Peerless Ins. Co., 183 So. 2d 328 (La. 1966). Whatever 
choice we make for Nevada is supportable by case au- 
thority elsewhere. In the final analysis the controlling 
consideration is public policy and whether the court or 
the legislature should declare it. 

“There are persuasive arguments either way.” (Em- 
phasis supplied.) 

In Hamm, the Supreme Court of Nevada held that the 
violation of a statute similar to Nebraska’s which pro- 
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vided that the person in charge of a saloon or bar who 
sells intoxicating liquor to any person who is drunk is 
guilty of a misdemeanor not only does not impose civil 
liability on the one in charge, but that the violation of 
its criminal statute would not constitute negligence per 
se. The court noted that in other contexts it had recog- 
nized that a violation of a penal statute is negligence 
per se, but it declined to so rule in that case since to do 
so would have subverted the apparent legislative inten- 
tion. According to the court the statute was but one of 
many in the statutory scheme regulating the sale of 
tobacco and intoxicating liquor to minors and drunkards. 
See, also, Lee v. Peerless Ins. Co., 248 La. 982, 183 So. 2d 
328 (1966); Hulse v. Driver, 11 Wash. App. 509, 524 P. 
2d 255 (1974). 

Plaintiff, on the other hand, cites an impressive num- 
ber of cases from other jurisdictions to the contrary, 
holding that the violation of similar statutes may con- 
stitute negligence and give a right of action to a third 
party injured by reason of the violation of such statutes. 
See, for example, Elder v. Fisher, 247 Ind. 598, 217 N. E. 
2d 847 (1966); Rappaport v. Nichols, 31 N. J. 188, 156 A. 
2d 1 (1959); Vesely v. Sager, 5 Cal. 3d 153, 95 Cal. Rptr. 
623, 486 P. 2d 151 (1971). In support of her position that 
the violation of section 53-180, R. R. S. 1943, is evidence 
of negligence, plaintiff also cites Hoopes v. Creighton, 
100 Neb. 510, 160 N. W. 742 (1916), which, although not 
involving the violation of a liquor statute, holds that 
the violation of any statutory or valid municipal regu- 
lation, established for the purpose of protecting persons 
or property from injury, is sufficient to prove such a 
breach of duty as will sustain a private action for negli- 
gence, if other elements of actionable negligence concur. 
The case also holds that the failure of the statute or 
ordinance to provide civil liability does not prevent the 
violation from being evidence of negligence. Hoopes 
was an action for civil damages involving a Nebraska 
statute requiring the furnishing of fire escapes for hotels 
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and other buildings. The statute also provided for crim- 
inal penalties, and imposed a duty on the county attor- 
ney to prosecute violators. Plaintiff argues that the Ne- 
braska statute under consideration is of the same nature; 
and, therefore, a violation of that statute constitutes 
evidence of negligence. While we recognize the cogency 
of plaintiff’s argument, we are not convinced of its ap- 
plicability in the present case. In view of our previous 
conclusion that the Nebraska statute under considera- 
tion does not create a civil cause of action in favor of 
third persons who are injured as a result of the violation 
of such statute, and what we believe was the purpose of 
the Legislature in enacting that type of statute after a 
former repeal of the prior Nebraska dram shop acts, 
we conclude that section 53-180, R. R. S. 1943, does not 
create a duty toward third parties, and, as such, the 
statute does not fix a standard of care, the violation of 
which could be proof of negligence in actions by third 
parties. To rule otherwise would thwart the intention 
of the Legislature. 

With case law supporting the position of both parties, 
the ultimate decision of whether to impose a civil duty 
on the tavern owner because of a statute drawn to pro- 
tect the public by preventing the sale of liquor to those 
intoxicated or under age is clearly a question of policy. 

We are mindful of the misery caused by drunken 
drivers and the losses sustained by both individuals and 
society at the hands of drunken drivers, but the task of 
limiting and defining a new cause of action which could 
grow from a fact nucleus formed from any combination 
of numerous permutations of the fact situation before 
us is properly within the realm of the Legislature. 

The imposition of a common law duty of due care 
would create a situation rife with uncertainty and dif- 
ficulty. If the commercial vendor is liable for negligence, 
does the host at a social gathering owe a duty to pro- 
spective victims of guests? The difficulties of recogniz- 
ing intoxication and predicting conduct of an intoxicated 
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patron without imposing some duty of inquiry are evi- 
dent. Problems could also arise in the apportionment 
or sorting out of liability among the owners of various 
bars visited on “bar hopping” excursions. The correct 
standard of care to be used also presents a problem, as 
does the determination of whether all acts of the patron, 
including intentional torts, should be included within the 
liability of the tavern owner or operator. 

We agree with the conclusion of the court in Hamm 
v. Carson City Nugget, Inc., supra, that, in the final 
analysis, the controlling considerations are public policy 
and whether the court or the Legislature should de- 
clare it. We believe that the decision should be left to 
the Legislature. The Legislature may hold hearings, de- 
bate the relevant policy considerations, weigh the testi- 
mony, and, in the event it determines a change in the 
law is necessary or desirable, it can then draft statutes 
which would most adequately meet the needs of the 
public in general, while balancing the interest of specific 
sectors. 

The decision of the District Court is affirmed. 

AFFIRMED. 

NEwrToN, J., concurs in the result. 


Lyte HouNEKE, APPELLEE, V. WILLIAM FRANKLIN FERGU- 
SON, APPELLEE, IMPLEADED WITH LYLE R. HOHNEKE ET 
AL., APPELLANTS. 

244 N. W. 2d 70 


Filed July 14, 1976. No. 40468. 


1. Reformation of Instruments: Equity: Appeal and Error. An 
action to reform a written instrument is equitable in nature 
and on appeal to this court is triable de novo. 

2. Reformation of Instruments: Equity: Parties. A purely volun- 
tary conveyance may not be reformed in equity at the suit of 
the grantee against the grantor during his lifetime without his 
consent. 
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3. Reformation of Instruments: Parties. A purely voluntary con- 
veyance will not be reformed at the behest of the grantee after 
the grantor’s death as against the person who in the absence 
of reformation takes the property under the will of the grantor 
where the evidence establishes that the grantor would not have 
consented to the reformation had he lived. 


Appeal from the District Court for Wayne County: 
GEorGE W. Dittrick, Judge. Reversed. 


Charles E. McDermott, Duane W. Schroeder, and Budd 
B. Bornhoft, for appellants. 


Olds & Swarts, for appellee Hohneke. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTON, CLINTON, and BrRoDKEy, JJ. 


CLINTON, J. 

The question on this appeal is whether a certain gift 
deed, containing an admittedly erroneous description, 
may be reformed at the behest of the grantee after the 
death of the grantor. The District Court, without mak- 
ing any specific findings or stating any conclusions of 
law, granted the reformation. We reverse. 

Both parties cite and rely upon principles announced 
in or claimed to be drawn from statements of this court 
in Dowding v. Dowding, 152 Neb. 61, 40 N. W. 2d 245. 
We there noted that: “Courts generally agree that a 
purely voluntary conveyance may not be reformed in 
equity at the suit of the grantee against the grantor 
during his lifetime without his consent.” That this is 
the general rule there appears to be no doubt and we 
find no cases holding to the contrary. See, Annotation, 
69 A. L. R. 423, part II, p. 424; Annotation, 128 A. L. R. 
1299, part II, p. 1300; 76 C. J. S., Reformation of In- 
struments, § 10 (a) to (c), pp. 333, 334; 66 Am. Jur. 2d, 
Reformation of Instruments, § 42, p. 566. 

The underlying rationale for the rule is set out at 66 
Am. Jur. 2d, Reformation of Instruments, section 42, 
page 566: “Equity will not decree reformation of a gift 
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over the opposition of a grantor, since such opposition 
denies an essential element of the gift—namely, the vol- 
untary action of the donor. ... There being no con- 
sideration moving to the grantor, the volunteer has no 
claim on him. If there is a mistake or a defect, it is a 
mere failure in a bounty which the grantor was not 
bound to make and thus is not bound to perfect.” 

In Dowding v. Dowding, supra, we noted that “ ‘a vol- 
unteer must take the gift as he finds it,’” quoting 
M’Mechan v. Warburton, 1 Ir. R. 435 (1896). 

The precise question we must answer here is whether 
the above principles are applicable under the particular 
facts of this case where the grantee brings the action 
not against the grantor who is deceased, but against the 
residuary devisee of the grantor’s will. In Dowding v. 
Dowding, supra, we said that “the principles precluding 
reformation of a voluntary conveyance at the suit of the 
grantee against the grantor during his lifetime do not 
ordinarily, as a matter of law, apply in favor of the 
grantor’s heirs at law after his death.” The grantee re- 
lies upon the above statement to support his position 
and the judgment of the trial court in his favor. The 
defendant, residuary legatee, however, takes the position 
that the rules as actually applied in Dowding v. Dowding, 
supra, do not fit this case because here the evidence sup- 
ports the conclusion that the grantor, had she lived, 
would not have consented to the reformation, whereas 
in Dowding v. Dowding, supra, the evidence tended to 
support the conclusion that the grantor would have cor- 
rected the mistake during his lifetime had he known of 
it. In Dowding v. Dowding, supra, we found that: 
“Under the record here presented, the . . . [grantor] 
would doubtless have desired to make the correction 
sought by this [reformation] action, had he learned of 
the mistake in his lifetime.’’’ We there also quoted the 
following language from M’Mechan v. Warburton, supra: 
“It was contended by the defendant Warburton that, as 
this was a voluntary deed, this court cannot interfere 
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to rectify it in favour of volunteers. The elementary 
principle of this Court, that it will not interfere to en- 
force specific performance of an incomplete voluntary 
agreement, or to rectify an erroneous voluntary disposi- 
tion of property in favour of a volunteer, is subject to 
this exception, that after the death of the donor it will 
interfere to rectify a disposition which is clearly proved 
to have, through mistake, failed to carry out the proved 
intention. ... If the donor were living it would have, 
of course, been competent for him to consent to such 
rectification, or to dissent from it. If the latter, it could 
not be reformed against his will, for a volunteer must 
take the gift as he finds it; but after his death, and in 
absence of proof of any change of intention, it cannot be 
assumed that he would have dissented, and it might even 
be presumed that he would not dissent.’” (Emphasis 
supplied.) This statement tends to support the proposi- 
tion that the court will allow the reformation of a deed 
against a grantor’s heirs if the grantor himself would 
have permitted such a reformation during his lifetime 
and, conversely, that if the evidence shows that the 
grantor would not have consented to the reformation 
had he lived, then reformation will not be granted. 

We now review the evidence in the case before us. 
The plaintiff, Lyle Hohneke, a grantee in the deed, is the 
son of the deceased grantor and testatrix, Ella Fergu- 
son. The deed named Lyle and the grantor, Ella, as 
joint tenants with right of survivorship. The defendant, 
“Ricky” Hohneke, residuary legatee, is the son of Lyle 
and grandson of Ella. The deed in question was exe- 
cuted on June 27, 1972, and delivered shortly thereafter. 
It purported to convey 80 acres of land in Wayne County, 
Nebraska. Because of a mistake in the description fur- 
nished the scrivener, the deed described not an 80-acre 
tract owned by Ella Ferguson, but an adjacent 160-acre 
tract. About 1 week previous to June 27, 1972, Ella 
conveyed two tracts of land in Arkansas which she 
owned to herself and Lyle as joint tenants. Shortly 
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after June 27, 1972, Ella became displeased with Lyle 
and, according to Lyle, a “family feud” ensued. Ella 
asked him to have his name “removed” from the deeds 
to the Arkansas land. He refused. Lyle further testi- 
fied that he was “advised” (by whom the record does not 
show), that Ella wanted his name taken off the Ne- 
braska deed as well. In August 1972 when the deed here 
involved was sent to Nebraska for recording the mis- 
description was discovered. The evidence indicates that 
Lyle was told by an attorney that it was advisable to 
procure a corrective deed from Ella. Lyle testified he 
did not attempt to do so. The evidence supports the 
conclusion that the reason he did not was because he 
felt that Ella would not execute a corrective instrument. 

On January 2, 1973, Ella, who was domiciled either 
in Missouri or Arkansas, made a will. In this will she 
bequeathed to Lyle “the sum of $10 (Ten Dollars) as 
his full share of my estate.” Paragraph third of the 
will provided: “After the payment of my just debts and 
taxes and the foregoing specific bequests, then I give, 
devise and bequeath all the rest, residue and remainder 
of my said estate and property, whether real, personal 
or mixed, and wheresoever situate, to my grandson, 
LYLE R. (RICKY) HOHNEKE, now residing at 2020 
First, Apartment 80, Cherry, Washington, to have and to 
hold the same to himself and his heirs and assigns ab- 
solutely and forever in fee simple title.’ The will also 
provided that if Ricky should predecease the testatrix, 
his children should take his share. 

The will has been admitted to probate in Wayne Coun- 
ty, Nebraska. Lyle has not filed any objections to its 
probate. The record shows that the only property to 
which the residuary clause could apply is the 80 acres 
standing in the testatrix’? name in Wayne County, Ne- 
braska. If the deed is reformed no property will pass 
under the residuary clause. 

Ella died on February 6, 1973. While on the way to 
the hospital in which Ella died, she told the ambulance 
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driver she did not want to see her son, Lyle. The evi- 
dence shows that Lyle considered that Ricky became the 
owner of the Wayne County land under the terms of 
the will. He obtained a power of attorney from Ricky 
to cause the will to be admitted to probate. Ricky was 
then in the Air Force and en route to foreign duty. Lyle 
induced Ricky to agree to give him a one-half interest 
in the land for his service as attorney in fact. Lyle went 
to Wayne County and began this litigation. Ricky then 
revoked the power of attorney. 

An action to reform a written instrument is edie 
in nature and on appeal to this court is triable de novo. 
Parry v. State Farm Mut. Auto. Ins. Co., 191 Neb. 628, 
216 N. W. 2d 875. We conclude from the evidence that 
Ella would not have consented to the reformation during 
her lifetime had she known of the mistake after it was 
discovered. 

We hold that a purely voluntary conveyance will not 
be reformed at the behest of the grantee after the 
grantor’s death as against the person who in the absence 
of reformation takes the property under the will of the 
grantor where the evidence establishes that the grantor 
would not have consented to the reformation had he 
lived. 

REVERSED. 

Newton, J., concurs in the result. 


JOHN VOYCHESKE, APPELLANT, v. D. E. (Fritz) Ossorn, 
DOING BUSINESS AS IGA Store, Hays Sprincs, NEBRASKA, 
ET AL., APPELLEES. 

244 N. W. 2d 74 


Filed July 14, 1976. No. 40484. 


1. Workmen’s Compensation: Appeal and Error. In workmen’s 
compensation cases, where the new review procedures of section 
48-185, R. S. Supp., 1975, are not applicable, the judgment, 
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order, or award will not be modified on appeal for insufficiency 
of evidence, if there is reasonable competent evidence to sup- 
port findings of fact in the trial court. 

2. Workmen’s Compensation. There is no single test by which 
the determination of whether or not a workman is an em- 
ployee, as distinguished from an independent contractor, may 
be made. This must be determined from all the facts in the 
case. 


Appeal from the District Court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed. 


Fisher & Fisher, for appellant. 
Crites, Shaffer & Slavik, for appellee Osborn. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, Cuiinton, and Bropkey, JJ. 


BRODKEY, J. 

The plaintiff, John Voycheske, filed an action in the 
Nebraska Workmen’s Compensation Court on December 
18, 1974, to recover benefits for injuries allegedly sus- 
tained by him on July 23, 1974, while working for D. E. 
(Fritz) Osborn, doing business as IGA Store, Hays 
Springs, Nebraska. The case was first heard before a 
one judge compensation court, which, on May 7, 1975, 
entered an order dismissing plaintiff’s petition on the 
ground that plaintiff had failed to maintain his burden 
of proving that he was an employee of the defendant; 
and finding that plaintiff was an independent contractor 
and did not come within the provisions of the Nebraska 
Workmen’s Compensation Act. A rehearing was held be- 
fore a three judge workmen’s compensation court, sitting 
en banc, which court, on August 5, 1975, affirmed the 
order of dismissal previously entered by the one judge 
court, and again dismissed plaintiff’s petition on the 
grounds previously stated. Plaintiff then appealed to 
the District Court for Sheridan County, which, following 
a hearing, entered an order on November 12, 1975, af- 
firming the order of the Nebraska Workmen’s Compen- 
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sation Court and dismissing the case. Plaintiff has now 
appealed to this court. We affirm. 

The facts of this case are that Voycheske, who in his 
testimony characterized himself as a maintenance em- 
ployee of D. E. “Fritz” Osborn, broke his leg on July 23, 
1974, when he tripped over a pipe after stepping off a 
ladder used in installing an incinerator back of Osborn’s 
IGA Store. According to Osborn, Voycheske had done all 
Osborn’s “maintenance” work since 1949. The “main- 
tenance” work was generally more complicated than 
cleanup or odd jobs, and seems to have been in the field 
of construction, building, and repairing. Among other 
things, Voycheske repaired the elevator, installed gutters, 
hung tracks for overhead cranes, and installed a scale 
in the butchering room of the store. Aside from a minor 
repair job on the store door, Voycheske’s last job with 
Osborn was completed in September 1972. 

Voycheske set his own wages, submitting charges on 
an hourly basis at the end of a job. Sometimes the 
amount due him would be applied to his bill at Osborn’s 
grocery store. Osborn did not withhold social security 
taxes for Voycheske, but Osborn explained this omission 
as being due to his belief that all maintenance jobs were 
excluded from social security requirements. 

Osborn supplied the materials for the incinerator in- 
stallation, but Voycheske occasionally would pick up 
some items not available locally and charge Osborn for 
them on his bill. Voycheske supplied his own tools, 
and also set his own hours, working when the weather 
was cool. Voycheske testified that Osborn would tell 
him what he wanted done, the location and the purpose, 
leaving him free to do the work as he saw fit. If prob- 
lems arose, or Voycheske needed or had suggestions, he 
would consult with Osborn. Osborn stated that he told 
Voycheske what he “wanted and he done the job,” be- 
cause “no better than I am at building, there’s no use at 
me supervising.” He reiterated that he could not tell 
Voycheske anything about the actual construction of the 
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incinerator, but just told him to build it. Voycheske 
worked for Osborn on a job-by-job basis, waiting to be 
contacted by Osborn for specific repair work. He also 
sporadically worked on other jobs between jobs at Os- 
born’s. 

Under the Nebraska Workmen’s Compensation Act, 
the determination of a claimant’s status as an employee 
or as an independent contractor involves an evaluation 
of all the facts of each case in light of various criteria, 
each shedding some light on the nature of the relation- 
ship between the parties. There is no single test by 
which that determination can be made. Bohy v. Pfister 
Hybrid Co., 179 Neb. 337, 188 N. W. 2d 23 (1965). The 
burden is on the plaintiff to prove that he was an em- 
ployee at the time of the accident. Snodgrass v. City of 
Holdrege, 166 Neb. 329, 89 N. W. 2d 66 (1958). 

This court has said that an independent contractor is 
generally distinguished from an employee in that the 
contractor performs according to his own method, and 
is not subject to the employer’s control except as to the 
results of the work. Snodgrass v. City of Holdrege, 
supra; Petrow & Giannou v. Shewan, 108 Neb. 466, 187 
N .W. 940 (1922). The employer, however, has the right 
to give directions necessary to insure compliance with 
the contract. In order to be considered an independent 
contractor it is generally necessary that he has contracted 
to do a specific job, although not necessarily for a specific 
price, and has retained the right to control the means 
of doing the job. Petrow & Giannou v. Shewan, supra; 
Peterson v. Christenson, 141 Neb. 151, 3 N. W. 2d 204 
(1942). 

That the worker supplies his own materials and tools 
may be indicative of contractor status. Riggins v. Lin- 
coln Tent & Awning Co., 143 Neb. 893, 11 N. W. 2d 810 
(1943). See, however, Schneider v. Village of Shickley, 
156 Neb. 683, 57 N. W. 2d 527 (1953). The power to de- 
termine the hours of work and details of his working 
conditions may also be indicia of independent contractor 
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status. Bohy v. Pfister Hybrid Co., supra. But, see, 
Schneider v. Village of Shickley, supra. 

If the contract requires the personal services of the 
party to the contract, he may be considered an em- 
ployee. Barrett v. Selden-Breck Constr. Co., 103 Neb. 
850, 174 N. W. 866 (1919). The deduction of social security 
taxes may tend to show that a claimant was an employee 
rather than an independent contractor, and the failure 
to do so may indicate the contrary. Riggins v. Lincoln 
Tent & Awning Co., supra. The power of either party 
to terminate the relationship at will may also indicate 
that the workman is an employee. Schneider v. Village 
of Shickley, supra. Other relevant considerations are 
whether the worker is engaged in a distinct occupation, 
whether the work is usually done without supervision, 
the skill required, the method of payment, and the 
length of employment. Nollett v. Holland Lumber Co., 
141 Neb. 538, 4 N. W. 2d 554 (1942); Snodgrass v. City of 
Holdrege, supra; Petrow & Giannou v. Shewan, supra. 

The facts support a finding that Voycheske was an 
independent contractor. Osborn exercised control over 
the end result of the contract, giving advice and di- 
rections only to insure that the contract’s objects would 
be fulfilled. The methods of construction were in con- 
trol of Voycheske, who also set his own hours and 
wages, and who was employed only on a job-by-job 
basis as his services were required. There was no stand- 
ing agreement between Voycheske and Osborn that Voy- 
cheske give preferential service to Osborn’s store or that 
Voycheske handle all the building and repair work at 
the store, which might have bolstered his claim of em- 
ployee status. See e.g., Schneider v. Village of Shickley, 
supra; Cole v. Minnick, 123 Neb. 871, 244 N. W. 785 
(1932); 1A Larson, Workmen’s Compensation Law, § 
45.31(a), p. 8-111. While the record does contain some 
indicia supporting Voycheske’s claim of the status of an 
employee, such as, for example, the hourly wage basis, 
Osborn’s supplying of materials, the apparent right to 
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terminate the relationship at will, nevertheless,.as a 
whole, it preponderates in favor of the conclusion that 
Voycheske was an independent contractor. 

On the appeal of a workmen’s compensation case to 
the Supreme Court, the applicable standard of review is 
that if there is reasonable competent evidence to support 
findings of fact in the trial court, the judgment, order, 
or award will not be modified for insufficiency of the 
evidence. The cause will be considered de novo in this 
court only where the findings of fact are not supported 
by the evidence as disclosed by the record. Gifford v. 
Ag Lime, Sand & Gravel Co., 187 Neb. 57, 187 N. W. 2d 
285 (1971). 

We wish to call attention, however, to a recent statu- 
tory change in the appeal procedure to this court from 
judgments of the Nebraska Workmen’s Compensation 
Court after rehearing. Under the new procedure, ap- 
peals are no longer taken from the compensation court 
to the District Court, but are taken directly to the Su- 
preme Court. Under section 48-185, R. S. Supp., 1975, 
effective August 24, 1975, there is no provision for a de 
novo review in this court, as under the previous statute. 
Further, section 48-185 now provides: “The findings of 
fact made by the Nebraska Workmen’s Compensation 
Court after rehearing shall have the same force and ef- 
fect as a jury verdict in a civil case. A judgment, order, 
or award of the Nebraska Workmen’s Compensation 
Court may be modified, reversed, or set aside only upon 
the grounds that (1) the court acted without or in ex- 
cess of its powers, (2) the judgment, order, or award 
was procured by fraud, (3) there ts not sufficient compe- 
tent evidence in the record to warrant the making of 
the order, judgment, or award, or (4) the findings of 
fact by the court do not support the order or award.” 
(Emphasis supplied.) While the provisions of the new 
procedure contained in the amendment above referred 
to are clearly not applicable to this case because of 
section 48-182.01, R. S. Supp., 1975, there is little doubt 
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that the result would be the same. There is no doubt 
that under the test of either Gifford v. Ag Lime, Sand 
& Gravel Co., supra, or the new statute, there is “rea- 
sonable competent evidence” in the record to support 
the action of the District Court affirming the dismissal 
of the case by the Workmen’s Compensation Court on 
the ground that plaintiff did not sustain his burden of 
proof that he was an employee, and finding on the con- 
trary that he was an independent contractor. We af- 
firm the judgment of the District Court. 
AFFIRMED. 


Douc.Las D. RAMSEY, APPELLANT, v, GORDON E. RIMPLEY, 
ET AL., APPELLEES. 
244 N. W. 2d 78 


Filed July 14, 1976. No. 40485. 


Motor Vehicles: Negligence: Parties. Although some jurisdictions 
do not require that the one sought to be charged under the 
family purpose doctrine be the head of the family, it is settled 
that it is an indispensable element of recovery under Nebraska 
law. 


Appeal from the District Court for Dawson County: 
KeitH WinpRuUM, Judge. Affirmed. 


Wightman & Fallesen, for appellant. 
Cook, Lubberstedt & Kopf, for appellees. 


Heard before WuitE, C. J., SPENCER, BosLAUGH, 
McCown, NEwtTon, Cuiinton, and Bropkey, JJ. 


Wuire, C. J. 

This action was brought to recover damages for prop- 
erty and personal injuries sustained in a motorcycle- 
automobile accident. The District Court sustained the 
demurrer of the defendant, Edna J. Rimpley, and dis- 
missed the action against her following the plaintiff’s 
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election not to amend his petition. From that decision, 
the plaintiff appeals. We affirm the judgment of the 
District Court. 

On August 3, 1974, the plaintiff was driving his motor- 
cycle east on U.S. Highway No. 30 near the east edge of 
Lexington, Nebraska. Simultaneously, the defendant, 
Gordon E. Rimpley, the sole passenger in his car, was 
driving north on a private drive. In approaching the 
intersection with U.S. Highway No. 30, Rimpley failed 
to yield the right-of-way and negligently collided with 
the plaintiff's motorcycle. In bringing suit, the plaintiff 
joined Edna J. Rimpley as a defendant, contending that 
Gordon E. Rimpley’s negligence was imputable to her as 
coowner of the automobile under the family purpose 
doctrine. The District Court dismissed the action against 
Edna J. Rimpley on the ground that the plaintiff failed 
to allege she was head of the household at the time of 
the accident, a requisite element under Nebraska’s ap- 
plication of the family purpose doctrine. We agree. 

Subsequent to the District Court’s disposition of the 
action against Edna J. Rimpley, we had occasion to con- 
sider the issue raised here on appeal in Marcus v. Everett, 
195 Neb. 518, 239 N. W. 2d 487 (1976). Reflecting on the 
long line of cases supporting our decision, we stated: 
“The family purpose doctrine, as developed by Nebraska 
case law, may be fairly stated to be that where the head 
of the family purchases, owns, maintains, furnishes, or 
provides a motor vehicle for the general use, pleasure, 
and convenience of the family, and a family member is 
using the car with the express or implied consent or 
permission of the owner, the negligence of the family 
member driver is imputed to the head of the family.” 
(Emphasis supplied.) Joint ownership of the vehicle is 
not by itself a sufficient basis for imputing the negli- 
gence of a family member. As we held in Marcus, in 
order to recover under the family purpose doctrine, 
four essential elements must be proved: “(1) that the 
defendant who is sought to be charged with liability 
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was the head of his family, (2) that he furnished the 
car for the use and pleasure of his family, (3) that the 
driver of the automobile was a member of his family 
and one for whose use or pleasure the car was fur- 
nished, and (4) that the driver was, at the time of the 
accident, using the car for which it was furnished with 
the authority, expressed or implied, of the head of the 
family.” 

In the Marcus case we stated in language that re- 
quires no interpretation as follows: “Although some 
jurisdictions do not require that the one sought to be 
charged under the family purpose doctrine be the head 
of the family, it is clear under the decisions previously 
cited that it is an indispensible element to recovery un- 
der Nebraska law.” 

We reaffirm the above declaration in Marcus v. Ever- 
ett, supra, and adhere to our past decisions limiting ap- 
plication of the family purpose doctrine to the head of 
the household and refuse to extend its reach to the facts 
presented in this case. 

The decision of the District Court is correct and is af- 
firmed. 

AFFIRMED. 


B. C. CHRISTOPHER & COMPANY, A PARTNERSHIP, APPELLANT, 
v. ALBERT D, DANKER, APPELLEE. 
244 N. W. 2d 79 


Filed July 14, 1976. No. 40516. 


1. Pleadings. Pleadings perform a useful and necessary purpose. 
They frame the issues upon which the cause is to be tried 
and advise the adversary as to what he is called upon to meet. 

A pleading should be construed with reference to the 
general theory upon which it proceeds, and should not be 
uncertain as to which of two or more theories is relied on. 

8. Account Stated: Trial: Account, Action on. Ordinarily, an 
account stated should be set aside if the case is to be tried 
on the original claims upon which it is based. 
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4. Brokers: Account, Action on. Where a broker fails to execute 
a customer’s orders or executes them improperly or at variance 
with the instructions given, the customer may treat the trans- 
action as a nullity. If a customer elects to repudiate a transac- 
tion because it took place contrary to his instructions he has 
no liability to the broker as a result of the transaction. 


Appeal from the District Court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


William J. Riley of Fitzgerald, Brown, Leahy, Strom, 
Schorr & Barmettler, for appellant. 


Martin A. Cannon of Matthews, Kelley, Cannon & 
Carpenter, for appellee. 


Heard before Wuttge, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, and CLINToN, JJ. 


BosLaucuH, J. 

This case involves a controversy arising out of trans- 
actions in commodity futures. The plaintiff, B. C. 
Christopher & Company, is a member of the Chicago 
Board of Trade and operates a brokerage business in 
Omaha, Nebraska. The defendant, Albert D. Danker, 
was a customer of the plaintiff and maintained a com- 
modity trading margin account with the plaintiff. On 
Friday, April 26, 1974, the defendant had no position in 
the market and his account with the plaintiff had a 
credit balance of $75. 

On April 26, 1974, the defendant placed two trading 
orders by telephone with Douglas Brown, an employee 
of the plaintiff. The evidence is in conflict and there 
is a dispute between the parties as to the nature of 
these transactions. According to the defendant, he told 
Brown to buy 50,000 bushels of July soybeans at $5.80 
for his account and sell 50,000 bushels of May soybeans 
at the market price, which was then about $5.90. Brown 
testified that the defendant ordered him to sell 50,000 
bushels of July beans at $5.91. The sell order was not 
executed because July beans did not reach $5.91 that day. 
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The buy order was executed at $5.80. As the market 
price continued to fall a second buy order for 50,000 
bushels of July beans was executed at $5.66. Late in 
the day an order to sell 100,000 bushels of May beans 
was executed. These last two transactions were made 
after the defendant learned his first sell order had not 
been executed, and were designed to avoid or minimize 
his losses. 

The defendant also claims Brown failed to execute 
an order to sell 100,000 bushels of July beans at $5.73. 
Brown claims the defendant placed a stop sell order for 
100,000 bushels of July beans at $5.73 which was not 
executed because a stop sell order can not be executed 
until the market reaches a higher price. July beans did 
not go above $5.73 that day, although there were some 
traded at $5.73. The defendant also claims he placed a 
later order to sell 100,000 bushels of July beans at any 
price over $5.70 which was not executed. Brown denies 
such an order was placed. 

On the following Monday, April 29, the plaintiff de- 
manded $21,000 from the defendant in order to hold his 
position in the market. The defendant then delivered a 
check for $21,000 to Brown. A buy order and sell order 
for 100,000 bushels each of May soybeans were executed 
on Monday for the defendant’s account. There is no 
dispute concerning these transactions which resulted in 
a loss of $2,400 to the defendant. 

On May 1, the $21,000 check was returned to the plain- 
tiff as an insufficient fund check. The defendant told 
the plaintiff he could not make the check good. The 
plaintiff then closed out the account by buying 100,000 
bushels of May beans for the defendant’s account and 
selling 100,000 bushels of July beans. Brown advised 
the defendant he owed the plaintiff $13,025 as a result 
of these transactions and the defendant delivered a 
check in the amount of $13,025 to Brown. The defend- 
ant testified that he told Brown the check was no good 
at the time he delivered it to Brown. The defendant 
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then consulted a lawyer and stopped payment on both 
checks. 

The petition alleged the defendant maintained a com- 
modity trading account with the plaintiff, a copy of 
which was attached to the petition showing a $13,025 
balance due the plaintiff. The petition further alleged 
the defendant had tendered the $21,000 check for credit 
to his account, and the $13,025 check in payment of the 
“stated amount” of his account, both of which were re- 
turned for insufficient funds. The petition then alleged 
there was $13,025 due the plaintiff and prayed for judg- 
ment in that amount. 

The answer admitted the plaintiff was engaged in the 
brokerage business and that the cause of action arose 
out of business transacted in Nebraska. It contained a 
general denial and further alleged that the balance due 
as shown on the account alleged in the petition was not 
true and correct; that the plaintiff had not followed the 
defendant’s instructions, and the defendant would have 
sustained no trading losses if the plaintiff had followed 
the defendant’s instructions. 

At the close of the evidence there was an instruction 
conference in chambers. The plaintiff took the position 
that under the allegations of the petition it could re- 
cover upon the theory of an open account, an account 
stated, or upon the $13,025 check, and contended that all 
three theories of recovery should be submitted to the 
jury. The trial court construed the petition as alleging 
an action upon an open account and submitted the case 
to the jury on that theory only. 

The petition was susceptible to the construction placed 
on it by the trial court. Although the petition referred 
to a “stated amount,” the petition pleaded the trans- 
actions in detail by incorporating a copy of the account 
in the petition. It was in the usual form of a petition 
alleging a cause of action on an open account. See, § 
25-837, R. R. S. 1943; Moore v. Schank, 148 Neb. 228, 27 
N. W. 2d 165. Most of the allegations in the petition 
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were surplusage if the plaintiff intended to sue on the 
$13,025 check. 

Pleadings perform a useful and necessary purpose. 
They frame the issues upon which the cause is to be 
tried and advise the adversary as to what he is called 
upon to meet. Pinkerton v. Leonhardt, 184 Neb. 430, 
168 N. W. 2d 272. A pleading should be construed with 
reference to the general theory upon which it proceeds, 
and should not be uncertain as to which of two or more 
theories is relied on. Fellers v. Howe, 106 Neb. 495, 
184 N. W. 122. 

Ordinarily, an account stated should be set aside if 
the case is to be tried on the original claims upon which 
it is based. Andrews Electric Co. v. Farm Automation, 
Inc., 188 Neb. 669, 198 N. W. 2d 463. Here the plaintiff 
elected to try the case upon the theory of an open ac- 
count by producing testimony in its case-in-chief as to 
the transactions between April 26 and May 1. The de- 
fendant produced testimony concerning the same trans- 
actions and claimed he was not indebted to the plaintiff 
in any amount. 

There was no dispute as to whether purchases and 
sales had been made for the defendant’s account. The 
issue was whether the plaintiff had followed the de- 
fendant’s instructions in regard to orders that were not 
executed. As a practical matter, the defendant’s evi- 
dence, if believed, prevented a recovery by the plaintiff 
on any theory. See, McKinster v. Hitchcock, 19 Neb. 
100, 26 N. W. 705; 6 Williston on Contracts, § 1684, p. 
5236. We conclude there was no prejudicial error in 
submitting the case to the jury on the theory of an open 
account. 

The plaintiff also objected to instruction No. 13 which 
was as follows: “You are instructed that, where the 
stockbroker or commodities broker fails to execute the 
customer’s orders or executes them improperly or at 
variance with the instructions given, the customer may 
rescind his agreement or treat the transaction as a 
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nullity, and the customer may recover back any money 
he has deposited with the broker, regardless of whether 
or not the customer has sustained a loss. You are further 
instructed that, if the customer elects to, and does, re- 
pudiate such a transaction, he is entitled to immunity 
from liability to the broker; and, the customer has the 
right to repudiate a transaction whenever facts come to 
his knowledge or attention showing that the transaction 
took place contrary to his instructions, regardless of how 
long that may be after the transaction occurred.” 

The instruction appears to have been based upon lan- 
guage appearing in 12 Am. Jur. 2d, Brokers, § 121, p. 
868, and is supported by Clothier v. Beane, 187 Okla. 
693, 105 P. 2d 752; Baldwin v. Peters, Writer & Christen- 
sen, 141 Colo. 529, 349 P. 2d 146; Krinsky v. Whitney, 
315 Mass. 661, 54 N. E. 2d 36. 

Although the instruction given may have been some- 
what broader than was required under the facts in this 
case, we find no prejudicial error in the instruction. 
The trial court was required to instruct the jury as to 
the rights of the defendant if it found that the plaintiff 
had failed to execute the defendant’s orders or had 
executed them improperly. The instruction given was 
a correct statement of the law so far as it was material 
to the issues in this case. 

It is unnecessary to discuss the other assignments of 
error. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. ROBERT J. COHEN, 
APPELLANT. 
243 N. W. 2d 782 


Filed July 14, 1976. No. 40520. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 
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T. Clement Gaughan and George R. Sornberger, for 
appellant. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropkEy, JJ. 


McCowy, J. 

Defendant pleaded guilty to a felony charge of second 
offense petit larceny and was sentenced to 1 year im- 
prisonment. The only issue on appeal is whether or not 
the sentence was excessive. 

The statutory penalty for petit larceny second offense 
is imprisonment for not less than 1 year nor more than 
2 years. See § 28-512, R. S. Supp., 1974. The only al- 
ternative disposition is probation. Although the stolen 
property involved in the specific charge here was of 
comparatively small value, there were prior convictions, 
both in this state and elsewhere, on petit larceny charges. 
In this case also, as a result of plea bargaining, another 
petit larceny charge was dismissed. 

The defendant’s criminal record dates back to 1961, 
when the defendant was convicted of assault and battery 
on a deputy sheriff. His record includes a federal con- 
viction in 1968 for selling sealed grain, for which he was 
sentenced to 4 months imprisonment and placed on pro- 
bation for 3 years. His record also includes numerous 
check charges and includes an extensive number of al- 
cohol related offenses. He had also been committed to 
the Lincoln Regional Center in 1971 and again in 1972. 

The record establishes that the defendant was not a fit 
subject for probation. The trial court recognized the 
difficulties involved in the limitation of sentencing al- 
ternatives and imposed the statutory minimum sentence. 

A sentence within statutory limits will not be disturbed 
on appeal unless there is an abuse of discretion. State 
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v. Braasch, ante p. 240, 242 N. W. 2d 119. There was no 
abuse of discretion here. 
AFFIRMED. 


UNITED MATERIALS, INC., A CORPORATION, APPELLANT, V. 
ALBERT L. LANDRETH, APPELLEE. 
244 N. W. 2d 164 


Filed July 14, 1976. No. 40526. 


1. Workmen’s Compensation: Subrogation: Parties: Actions. Un- 
der the Workmen’s Compensation Act, an employer, to the 
extent of his liability for compensation, is subrogated to the 
rights of the employee and the dependents and may bring and 
prosecute an action against a third person for the latter’s 
negligence where it resulted in personal injury to, but not in 
the death of, the employee. 

2. Wrongful Death: Parties: Actions. An action against a wrong- 
doer for negligence resulting in the death of another person 
must be brought in the name of the latter’s personal representa- 
tive who is the administrator of decedent’s estate. 

3. Workmen’s Compensation: Wrongful Death: Actions. The 
Workmen’s Compensation Act does not create a new, or any, 
cause of action against a wrongdoer for negligently causing 
the death of another person, nor authorize the widow of a 
deceased workman nor the dependents nor the administrator 
nor the employer to bring or prosecute such an action. 

4. Limitation of Actions: Wrongful Death. A wrongful death 
action cannot be maintained under the provisions of sections 
30-809 and 30-810, R. R. S. 1948, unless commenced within 2 
years of the death. : 


Appeal from the District Court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed. 


Michael V. Smith of Smith & King, and Harry R. 
Henatsch of Katskee & Henatsch, for appellant. 


Fisher & Fisher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLinton, and BropkKeEy, JJ. 
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McCown, J. 

The plaintiff employer filed its petition on August 23, 
1974. One cause of action sought to recover amounts 
paid and to be paid as death benefits under the Work- 
men’s Compensation Act for the death of an employee 
on April 10, 1972, resulting from an automobile accident 
allegedly caused by the negligence of the defendant. The 
District Court sustained defendant’s demurrer and dis- 
missed the cause of action. 

The parties have agreed to a case stated, duly certi- 
fied by the trial court. On April 10, 1972, a truck owned 
by the plaintiff, United Materials, Inc., a corporation, 
and operated by Joseph L. Westman, an employee of the 
plaintiff, was involved in an accident with the defendant, 
Albert L. Landreth, the owner and operator of a pickup 
_ truck, on State Highway No. 87 in Sheridan County, 

Nebraska. As a result of that accident, Joseph L. West- 
man died. No administration of the estate of Joseph L. 
Westman was initiated in any court, and no personal 
representative was appointed to represent Elizabeth 
Westman, his surviving spouse, or any of his next of kin. 
No action for wrongful death was filed by any party at 
any time. 

Under the provisions of the Nebraska Workmen’s 
Compensation Act, plaintiff became obligated to, and did, 
pay benefits to the widow of Joseph L. Westman, which 
obligation continues throughout her lifetime. 

The plaintiff’s first cause of action was for the dam- 
ages to its truck, and the second cause of action was for 
the death benefits paid and to be paid under the Ne- 
braska Workmen’s Compensation Act. The defendant 
demurred upon grounds inter alia that the petition did 
not state facts sufficient to constitute a cause of action, 
and that the plaintiff had no legal capacity to sue. 
The District Court sustained the demurrer as to the 
second cause of action, holding that the type of action 
which may be initiated by an employer pursuant to sec- 
tion 48-118, R. R. S. 1943, for recovery of death benefits 
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paid pursuant to the Workmen’s Compensation Act by 
subrogation to the right of the deceased employee or 
his dependents, could not be maintained unless a per- 
sonal representative of the deceased employee had first 
filed a wrongful death action within 2 years of the death 
of the deceased employee. 

The plaintiff contends that section 48-118, R. R. S. 
1943, provides for a separate action by an employer 
against a third party for death benefits paid to the fam- 
ily of a deceased employee, and that such an action is 
not dependent upon a wrongful death action being first 
filed by the legal representative of the deceased em- 
ployee within the 2-year statute of limitations provided 
for wrongful death actions. 

Section 48-118, R. R. S. 1943, provides, among other 
things, that: “Where a third person is liable to the em- 
ployee or to the dependents, for the injury or death, the 
employer shall be subrogated to the right of the em- 
ployee or to the dependents against such third person 
ew DD 

Section 30-810, R. R. S. 1943, provides that every 
wrongful death action “shall be commenced within two 
years after the death of such person. It shall be brought 
by and in the name of his personal representatives, for 
the exclusive benefit of the widow or widower and next 
of kin.” 

This court, in construing the provisions of the Work- 
men’s Compensation Act and the wrongful death statutes 
together to give effect to both, has held that an em- 
ployer can bring an action directly against a third 
party tort-feasor for injuries suffered by an employee 
but that only the personal representative of the deceased 
employee can bring an action for wrongful death. The 
leading case is Luckey v. Union Pacific R.R. Co., 117 
Neb. 85, 219 N. W. 802. In that case we said: “Under 
the workmen’s compensation law, an employer, to the 
extent of his liability for compensation, is subrogated to 
the rights of the employee and the dependents and may 
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bring and prosecute an action against a third person for 
the latter’s negligence where it resulted in personal in- 
jury to, but not in the death of, the employee. * * * An 
action against a wrongdoer for negligence resulting in 
the death of another person must be brought in the 
name of the latter’s personal representative who is the 
administrator of decedent’s estate. * * * The work- 
men’s compensation law does not create a new, or any, 
cause of action against a wrongdoer for negligently 
causing the death of another person, nor authorize the 
widow of a deceased workman nor the dependents nor 
the administrator nor the employer to bring or prosecute 
such an action.” 

The plaintiff contends that the Luckey case did not 
contemplate the situation where the dependents of a de- 
ceased employee failed, neglected, or refused to have a 
personal representative appointed for the estate of the 
deceased employee. The argument is that under such 
circumstances the employer has no standing to seek dam- 
ages from a negligent third party and, therefore, is ef- 
fectively deprived of the subrogation right granted to 
him. 

That argument assumes that the employer has no 
right or authority to bring any proceeding for the ap- 
pointment of an administrator in the estate of the de- 
ceased employee. Under section 30-315, R. R. S. 1943, if 
no application for administration has been filed by a 
widow or next of kin for 30 days after death, the ad- 
ministration may be granted to one or more of the 
principal creditors if any are competent and willing to 
take it, or may be committed to such other person or 
persons as the judge of probate may think proper. If 
the employer deemed it advisable to bring an action for 
wrongful death to recover death benefits paid or pay- 
able, there was nothing to prevent the filing of a petition 
for the appointment of an administrator of the deceased 
employee’s estate. 

An employer’s subrogation rights with respect to a 
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statute of limitations can be no better than the rights of 
those through whom he is subrogated. A wrongful 
death action cannot be maintained under the provisions 
of sections 30-809 and 30-810, R. R. S. 1943, unless it is 
commenced within 2 years after the death. 

The judgment of the District Court was correct and is 
affirmed. 

AFFIRMED. 
CuinTon, J., concurs in the result. 


JoHN GUNSET ET AL., APPELLANTS, v. DAvIn MossMAN, 


APPELLEE, 
243 N. W. 2d 783 


Filed July 14, 1976. No. 40527. 


1. Contracts. A contract must receive a reasonable construction 
consistent with the intention of the parties existing at the time 
it was entered into. 

Through construction, the court seeks to enforce the 

contract made by the parties, not to create a new one. 


Appeal from the District Court for Douglas County: 
Joun E. CLarK, Judge. Affirmed. 


Warren C. Schrempp, Thomas G. McQuade, and 
Richard E. Shugrue of Schrempp, Dinsmore & McQuade, 
for appellants. 


Warren S. Zweiback and Mark L, McLaughlin of Zwei- 
back & Laughlin, for appellee. 


Heard before Wuitre, C. J., SPENCER, BOoSLAuGH, 
McCown, NEwTon, CLINTON, and BRopKEy, JJ. 


WHITE, C. J. 

This is an action for breach of contract arising from 
a clause in a purchase agreement for the sale of the 
defendant’s home to the plaintiffs. The suit originated 
in the municipal court of the City of Omaha, Nebraska, 
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where judgment was entered for the plaintiffs in the 
amount of $2,400 damages. The defendant appealed to 
the District Court for Douglas County, Nebraska, where 
the court tried the case de novo on the record. The 
District Court entered judgment for the defendant and 
subsequently overruled the plaintiffs’ motion for a new 
trial. We affirm the judgment of the District Court. 

The essential facts of this case are not in dispute. 
On August 25, 1972, the plaintiffs, John and Veronica 
Gunset, entered into a purchase agreement with the de- 
fendant to buy a home located at 301 South Fifty- 
seventh Street, Omaha, Nebraska. The defendant and 
his family had lived in the home for approximately 7 
years. During that period, the boiler, the subject mat- 
ter of this contract dispute, was checked annually by a 
heating and plumbing contractor and flushed in ac- 
cordance with maintenance directions. Although the 
boiler admittedly leaked throughout the 7 years the de- 
fendant resided there, it continued to provide adequate 
heat through the date of the home’s sale to the plain- 
tiffs. 

Among the provisions embodied in the standard agree- 
ment was the following clause: ‘Seller agrees to main- 
tain, until delivery of possession, the heating, air con- 
ditioning, water heater, sewer, plumbing and electrical 
systems and any built-in appliances in working con- 
dition.” (Emphasis supplied.) 

Shortly after taking possession of the house, Mr. Gun- 
set called the Metropolitan Utilities District, requesting 
inspection of the furnace’ boiler. On September 22, 1972, 
an employee of the Metropolitan Utilities District in- 
spected the boiler, affixing a “red-tag”’ to the unit. 
Pertinent language on the tag stated that the boiler 
was leaking water and that “correction of the above 
condition is required by our rules and regulations.” 

Within a short time following this inspection, the 
plaintiffs and the real estate company, N. P. Dodge 
Company, contacted the defendant, notifying him of the 
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leak in the boiler. Sometime in October 1972, the plain- 
tiffs employed a licensed heating and air conditioning 
contractor to examine the boiler. Upon learning the 
estimated expenses necessary to replace the boiler, the 
plaintiffs filed suit. Nothing was apparently done to 
remedy the condition and, for the following 2 years, 
the plaintiffs continued to use the furnace while living 
in the house. 

The sole issue before this court on appeal is whether 
the defendant breached a condition in the purchase 
agreement requiring the heating system to be main- 
tained in “working condition” until the plaintiffs ob- 
tained possession of the house. No allegations of fraud 
are raised. 

This court has long followed the elementary, yet 
basic, proposition that to effectuate the purposes for 
which it is made, a contract must receive a reasonable 
construction consistent with the intention of the parties 
existing at the time it was entered into. O’Connor v. 
Burns, Potter & Co., 151 Neb. 9, 36 N. W. 2d 507; Gen- 
eral Motors Acceptance Corp. v. Blanco, 181 Neb. 562, 
149 N. W. 2d 516. Through construction, the court seeks 
to enforce the contract made by the parties, not to 
create a new one. Bushman Constr. Co. v. Sanitary 
Dist. No. 1 of Lancaster County, 138 Neb. 538, 293 
N. W. 380. We believe that an examination of the un- 
controverted circumstances in this case demonstrates 
that the plaintiffs seek to impose an unreasonable in- 
terpretation of the words “working condition” in the 
purchase agreement. 

Of particular importance in this case are the actions 
of the parties preceding the signing of the agreement 
and the reasonable expectations attending such actions. 
Under direct examination by his counsel, Mr. Gunset 
stated that the boiler looked in “excellent” condition 
when he inspected it prior to signing the purchase 
agreement. But the record shows that at no time did 
the defendant make any representations with regard to 
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its operating condition, present or future. Additionally, 
the plaintiffs made no further inquiry as to the boiler’s 
operation, notwithstanding their awareness that the 
furnace was probably as old as the house, approximately 
50 years. Under such circumstances, the plaintiffs 
could only reasonably expect to acquire the furnace in 
its existing condition. This conclusion is supported by 
the language in the purchase agreement that the plain- 
tiffs subsequently signed. The sentence immediately 
preceding the clause cited above reads: “This offer is 
based upon my personal inspection or investigation of 
the premises and not upon any representations or war- 
ranties of condition by the Seller or his agent.” 

The plaintiffs’ primary contention is that expert testi- 
mony elicited at the trial is instrumental in determin- 
ing whether the furnace was in “working condition” up- 
on transfer of possession. Based upon examination of 
the degree of calcium deposits built up on the section 
containing the leak 2 years after execution of the agree- 
ment, these experts concluded that, in their opinion, the 
boiler was not in working condition at delivery of pos- 
session. The error in the plaintiffs’ contention is that 
they seek to substitute the judgment of experts for the 
understanding of the parties existing at the date the con- 
tract was entered into. It is that understanding of 
“working condition” which is controlling. 

The only reasonable interpretation of the words 
“working condition” under the facts of this case is that 
the defendant agreed to deliver possession of the furnace 
in the same operating condition existing at the time the 
agreement was signed. The clause in dispute was not a 
warranty. Since no allegation is made that the boiler’s 
condition worsened from the date the agreement was 
signed to the date the plaintiffs obtained possession, the 
plaintiffs received all they bargained for. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 
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DorotHy M. MALEc, APPELLEE, V. JERRY P. MALEC, 


APPELLANT. 
244 N. W. 2d 82 


Filed July 14, 1976. No. 40532. 


1. Contempt. Contempt proceedings are in their nature criminal 
and no intendments will be indulged in to support a conviction. 

2. Contempt: Pleadings: Affidavits. The affidavit must state the 
acts of the asserted contempt with as much certainty as is 
required in a statement of an offense in a prosecution of a 
crime. 

3. Contempt: Pleadings: Motions, Rules, and Orders. In a con- 
tempt proceeding for disobedience of an order, language of 
duty in the order is not expandable beyond a reasonable in- 
terpretation in light of the purposes for which the order was 
entered. 

4, Contempt: Evidence. Before a person may be said to be in 
eontempt of court for failure to comply with a restraining order, 
the evidence must disclose not only the failure to comply with 
the order but also that the failure was willful. : 

5. Contempt: Evidence: Motions, Rules, and Orders. <A party 
is not in contempt of court for failure to comply with an 
order directing him to pay money unless it is shown that he 
had sufficient ability to pay, and that his refusal was willful, 
contumacious, and without just and reasonable grounds. 


Appeal from the District Court for Douglas County: 
LAWRENCE C. KRELL, Judge. Judgment reversed. Con- 
tempt proceedings dismissed. 


Thomas P. Leary, for appellant. 
Lathrop & Albracht, for appellee. 


Heard before Wuitrt, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BroDkKeEy, JJ. 


McCown, J. 

The respondent, Jerry P. Malec, was found guilty of 
willful contempt of a temporary restraining order in a 
divorce proceeding and sentenced to 30 days in the 
county jail. 

Dorothy M. Malec and Jerry P. Malec were married 
July 11, 1973. On May 8, 1974, Dorothy filed a petition 
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for dissolution of marriage against Jerry, the respond- 
ent. On June 25, 1975, a second amended and supple- 
mental petition was filed. It alleged, among other 
things, that the respondent was providing the petitioner 
with a rental car from Custom Leasing, Inc., and re- 
quested that he be restrained and enjoined from dis- 
turbing petitioner’s possession of the automobile. The 
respondent filed his answer on July 8, 1975, joining in 
the prayer for the dissolution of the marriage but al- 
leging that the petitioner was not entitled to mainte- 
nance, alimony, or property division because of the terms 
of an antenuptial agreement, a copy of which was at- 
tached to the pleading. 

On the 8th day of October 1975, the petitioner filed a 
verified application alleging that respondent had sold 
petitioner’s car for $1,000 and kept the money, and to 
replace it, a 1973 Datsun automobile had been leased by 
respondent for petitioner’s use; that respondent had 
stopped making the lease payments on the vehicle; and 
had insisted that the leasing company capture the car 
and turn it over to him. She prayed for a restraining 
order “restraining and enjoining the respondent from 
disturbing her possession and custody of the 1973 Dat- 
sun.” The District Court on that date entered its ex 
parte temporary order accordingly. The court set hear- 
ing on the order for October 16, 1975. On hearing the 
court continued the temporary order in effect, and or- 
dered that the respondent be “restrained and enjoined 
from disturbing the petitioner’s possession and use of 
the 1973 Datsun 240Z automobile or causing her pos- 
session and use of said automobile to be disturbed in 
any way.” 

The evidence shows without dispute that the Datsun 
automobile was leased by Custom Leasing, Incorporated, 
to Malco Engineering Co., Inc., on July 6, 1973. Malco 
Engineering Co., Inc., is a corporation, the stock of 
which is owned by the respondent husband, who is its 
president. In September 1975, the monthly lease pay- 
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ments for August and September 1975, of $152.95 each 
were delinquent, and the total balance still due Custom 
Leasing on the lease was $1,690. 

About September 27, 1975, petitioner’s counsel tendered 
a check for $500 to Custom Leasing to bring the lease 
payments up to date, but, on advice of Custom Leasing 
counsel, it was returned. In September 1975, the re- 
spondent made arrangements to obtain a loan of $3,600 
from North Side Bank on the Datsun automobile. The 
loan was made October 20, 1975, by the bank by a bank 
check which was valid only if the car title was attached. 
On October 20, 1975, Malco Engineering Co., Inc., through 
Malec, the respondent, paid Custom Leasing, Incorpo- 
rated, the balance due on the Datsun lease of approxi- 
mately $1,700, and received the title from Custom Leas- 
ing. The title received and attached to the North Side 
Bank check was in the name of Malco Engineering Co., 
Inc. Malec also paid off other leases from Custom Leas- 
ing covering equipment used in the Malco plant in the 
amount of $1,139.67, and received title to them. There 
is no evidence as to the use made of the balance of the 
$3,600 loan from North Side Bank. The North Side 
Bank lien on the Datsun was recorded on October 21, 
1975. On November 19, 1975, the respondent advised 
the North Side Bank that he was unable to make the 
payments on the Datsun loan and told the bank where 
the car could probably be found. During all the times 
mentioned the car had been continuously in the pos- 
session of the petitioner wife. The North Side Bank 
repossessed the automobile from a parking lot on No- 
vember 19, 1975. 

On November 24, 1975, the petitioner filed an applica- 
tion for an order to show cause why the respondent 
should not be punished for contempt for deliberate and 
willful disregard of the order restraining and enjoining 
him from disturbing the petitioner’s possession and use 
of the Datsun automobile. On December 9, 1975, hear- 
ing was held on that application. The evidence affirm- 
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atively established that respondent had paid the peti- 
tioner the $1,000 sale price for her original car, and that 
the $1,000 had been deposited in petitioner’s personal 
bank account. That evidence flatly contradicted specific 
allegations of the petitioner in her application for the 
restraining order. It should be noted also that the evi- 
dence at the hearing as to the financial condition of the 
respondent and the Malco Company was uncontradicted. 

Malco Engineering Co., Inc., was a production machine 
shop for the manufacture of airline components and air 
valves. It had lost $35,000 over the preceding 2 years. 
Its October 31, 1975, balance sheet showed no cash, but 
only accounts receivable and inventory in current as- 
sets. Attempts to sell it for many months had been un- 
successful. The stockholders equity of some $41,000 in 
the balance sheet was obviously speculative, and the 
tangible property and equipment of the company was 
mortgaged to banks or other creditors. The principal 
creditor, who held the mortgage on the machinery and 
equipment, had refused any additional loans. Stock- 
holders, presumably respondent, had previously loaned 
the company over $53,000. The company owed the In- 
ternal Revenue Service on withholding and social se- 
curity taxes approximately $12,000. 

Respondent’s personal finances reflected the condition 
of his company. Respondent had drawn no salary from 
the company for about 3 years. Any automobiles or 
recreational equipment used by the respondent were 
owned by the company and encumbered by mortgages 
or liens. Respondent’s only personal income was $52 
a month from an annuity. He had borrowed money 
from the business, but his apartment rent of $205 a 
month was a month and a half delinquent. The joint in- 
come tax return of the petitioner and respondent for 
1974 disclosed total gross income of $12,479, of which 
$12,241 was the wife’s salary. 

The District Court found the respondent guilty of a 
willful violation of the restraining order and sentenced 
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him to 30 days in the county jail. This appeal followed. 
Initially, there is a serious question as to the court’s 
power and authority to enter an order with respect to 
property which was not the property of either party to 
the divorce action, but even aside from that issue, it is 
obvious that the contempt conviction here must be re- 
versed. 

It has long been established in this state that con- 
tempt proceedings are in their nature criminal and no 
intendments will be indulged in to support a conviction. 
Halverson v. Halverson, 189 Neb. 489, 203 N. W. 2d 452. 

As early as 1937, we held that strict rules of con- 
struction applicable to criminal proceedings are to govern 
and that: “‘The affidavit must state the acts of the 
asserted contempt with as much certainty as is required 
in a statement of an offense in a prosecution of a 
crime.’” Thomas v. Thomas, 132 Neb. 827, 273 N. W. 
483. In the case before us, the language of the order 
_ simply restrained the respondent from doing any af- 
firmative act which would cause the petitioner’s pos- 
session and use of the car to be disturbed. It did not 
require the respondent to make any payment on any 
contract. In a contempt proceeding for disobedience 
of an order, language of duty in the order is not ex- 
pandable beyond a reasonable interpretation in light of 
the purposes for which the order was entered. Drake v. 
Drake, 183 Neb. 677, 163 N. W. 2d 598. No reasonable 
interpretation can expand the order here to require re- 
spondent to make any payments on any car loan or 
contract. 

Even if the restraining order here could be reasonably 
interpreted to require the respondent to make the car 
payment involved, his failure to do so must still be will- 
ful. The rule is well settled in this state that before a 
person may be said to be in contempt of court for failure 
to comply with a restraining order, the evidence must 
disclose not only the failure to comply with the order 
but also that the failure was willful. Halverson v. Hal- 
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verson, supra; Frye v. Frye, 158 Neb. 694, 64 N. W. 2d 
468. 

A party is not in contempt of court for a failure to 
comply with an order directing him to pay money un- 
less it is shown that he had sufficient ability to pay, 
and that his refusal was willful, contumacious, and 
without just and reasonable grounds. Wright v. Wright, 
132 Neb. 619, 272 N. W. 568. The evidence here is un- 
contradicted that the respondent was financially unable 
to make the car payment and his failure was therefore 
not willful. 

The conviction and sentence of the respondent for 
civil contempt was arbitrary and erroneous. The judg- 
ment is reversed and the proceedings for contempt dis- 
missed. 

JUDGMENT REVERSED. CONTEMPT 
PROCEEDINGS DISMISSED. 


FARMLAND SERVICE Coop, INC., A COOPERATIVE CORPORA- 
TION, APPELLANT, V. RAYMOND D. KLEIN, ET AL., APPELLEES. 
244 N. W. 2d 86 


Filed July 14, 1976. No. 40573. 


1. Summary Judgments. The burden is upon-the party moving 
for a summary judgment to show that no issue of fact exists, 
and unless he can conclusively do so, the motion must be over- 


ruled. 

2. Upon a motion for summary judgment, the court 
examines the evidence, not to decide any issue of fact, but to 
discover if any real issue of fact exists. 

3. In considering a motion for summary judgment, the 


court views the evidence in the light most favorable to the 
party against whom it is directed, giving to that party the 
benefit of all favorable inferences that may be reasonably 
drawn therefrom. 

4, Equity: Frauds, Statute of. Equity will not allow the statute 
of frauds to be used as an instrument of fraud. 

5. Contracts: Frauds, Statute of: Waiver: Estoppel. Where a 
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party to a written contract within the statute of frauds induces 
another to waive some provision upon which he is entitled to 
insist and thereby change his position to his disadvantage be- 
cause of that party’s inducement, the inducing party will be 
estopped to claim that such oral modification is invalid because 
not in writing. 

Promissory estoppel applies 
only in cases where there is a promise or representation as 
to an intended abandonment by the promisor of a legal right 
which he holds or will hold against the promisee. 


Appeal from the District Court for Frontier County: 
Jack H. Henprix, Judge. Affirmed. 


Crosby, Guenzel, Davis, Kessner & Kuester, for appel- 
lant. 


Padley & Dudden and James M. Tyler, for appellees. 


Heard before Wurst, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTon, CLINTON, and BrRopKEy, JJ. 


SPENCER, J. 

Plaintiff seeks damages for the breach of an oral 
agreement to sell 90,000 bushels of corn. The District 
Court sustained a motion for summary judgment on the 
ground that the plaintiff’s action was barred by the 
statute of frauds. Plaintiff premises this appeal on its 
theory that fact issues are present which are not de- 
terminable at a hearing on a motion for summary judg- 
ment, We affirm. 

Plaintiff-appellant, Farmland Service Coop, Inc., here- 
inafter referred to as Coop, alleges that Ross Klein, 
acting on behalf of the defendants collectively, agreed 
to sell it 90,000 bushels of corn. The corn was to be 
No. 2 yellow corn and the sale price was $1.39 per 
bushel, with delivery during June, July, and August. 
Coop further alleges defendants knew it would rely on 
defendants’ agreement and immediately enter into resale 
agreements with others. 

The alleged sale agreement was entirely an oral tele- 
phone transaction. No written memorandum of any 
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nature was prepared or signed by the parties. Nor was 
any letter confirming the transaction sent to the de- 
fendants. The evidence does refer to a letter sent to 
the defendants after the repudiation of the alleged con- 
tract. That letter, however, while referred to in a 
deposition, was never offered or received in evidence. 
Defendants denied the existence of a contract. In their 
motion for summary judgment defendants contend that 
because the agreement alleged by Coop was an oral 
agreement for the sale of goods for the price of $500 
or more, the contract, if one existed, was not enforce- 
able due to the statute of frauds. 

Uniform Commercial Code, section 2-201, provides as 
follows: ‘“(1) Except as otherwise provided in this sec- 
tion a contract for the sale of goods for the price of 
five hundred dollars or more is not enforceable by way 
of action or defense unless there is some writing suf- 
ficient to indicate that a contract for sale has been 
made between the parties and signed by the party 
against whom enforcement is sought or by his author- 
ized agent or broker. A writing is not insufficient be- 
cause it omits or incorrectly states a term agreed up- 
on but the contract is not enforceable under this para- 
graph beyond the quantity of goods shown in such writ- 
ing. 

“(2) Between merchants if within a reasonable time 
a writing in confirmation of the contract and sufficient 
against the sender is received and the party receiving 
it has reason to know its contents, it satisfies the re- 
quirements. of subsection (1) against such party unless 
written notice of objection to its contents is given with- 
in ten days after it is received. 

“(3) A contract which does not satisfy the require- 
ments of subsection (1) but which is valid in other re- 
spects is enforceable 

“(a) if the goods are to be specially manufactured 
for the buyer and are not suitable for sale to others 
in the ordinary course of the seller’s business and the 
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seller, before notice of repudiation is received and under 
circumstances which reasonably indicate that the goods 
are for the buyer, has made either a substantial begin- 
ning of their manufacture or commitments for their 
procurement; or 

“(b) if the party against whom enforcement is sought 
admits in his pleading, testimony or otherwise in court 
that a contract for sale was made, but the contract is 
not enforceable under this provision beyond the quantity 
of goods admitted; or 

“(c) with respect to goods for which payment has 
been made and accepted or which have been received 
and accepted (section 2-606).” 

In support of their motion, defendants offered the 
depositions of Louis, Ross, and Raymond Klein, all of 
whom denied committing any grain to the Coop or the 
existence of any contract with it. Defendants also of- 
fered the deposition of Howard Houser, Coop’s grain 
division manager, who testified that he was “relatively 
sure” that defendants, after obtaining an offer from 
the Coop, had phoned and accepted an offer of $1.39 
per bushel for 90,000 bushels of corn. To show reliance 
on the sale agreement, Houser also identified exhibit 1, 
a confirmation of purchase by Far-Mar-Co., Inc., from 
Farmland Service Coop, Inc., of 102,000 bushels of corn, 
dated March 31, 1973. This carries a notation “Klein 
Corn, 90000 Bu.” He concedes, however, that this no- 
tation was made by Coop sometime after the confirma- 
tion form was received by it from Far-Mar-Co. 

Coop produced no evidence in opposition to the motion 
for a summary judgment. The District Court sustained 
the motion “for the reason that the action is barred by 
the Statute of frauds and for that reason no issue re- 
mains.” Coop, which made no showing by affidavit or 
otherwise in opposition to the motion for summary judg- 
ment, now urges that its cause of action is based on 
promissory estoppel and under that claim defendants’ 
defense of the statute of frauds raises many issues of 
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fact, which preclude the sustaining of a summary judg- 
ment motion. There is no merit to these contentions. 

The burden is upon the party moving for a summary 
judgment to show that no issue of fact exists, and unless 
he can conclusively do so, the motion must be overruled. 
Upon a motion for summary judgment, the court exam- 
ines the evidence, not to decide any issue of fact, but to 
discover if any real issue of fact exists. In considering 
a motion for summary judgment, the court views the 
evidence in the light most favorable to the party against 
whom it is directed, giving to that party the benefit of 
all favorable inferences that may be reasonably drawn 
therefrom. See Pfeifer v. Pfeifer (1976), 195 Neb. 369, 
238 N. W. 2d 451, 

Applying these rules, we are at a loss to see what 
factual issues Coop believes exist in the record before 
us. The sale was for much more than $500. It was not 
in writing. There was no written confirmation of the 
contract. It was not within any of the exceptions enum- 
erated in section 2-201(3), U.C.C. On the record, the 
trial court properly sustained the motion for summary 
judgment. 

Coop urges that equity will not allow the statute of 
frauds to be used as a shield for wrongdoing. In sup- 
port of this point, it quotes the following from Hecht 
v. Marsh (1920), 105 Neb. 502, 181 N. W. 135,17 A. L. R. 
1: “In Simonton, Jones & Hatcher v. Liverpool, London 
& Globe Ins. Co., 51 Ga. 76, the following rule is an- 
nounced: ‘Equity will not allow the statute of frauds 
to be used as an instrument of fraud, and will decree 
specific performance or hold the maker of a parol con- 
tract estopped from denying it when the other party, by 
virtue of it, and under and in pursuance of it, has so far 
acted as that it would be aiding in a fraud to permit 
the contract to be repudiated. And what equity would 
do, our courts of law, under proper allegations, will also 
do.’ 2) 

Hecht v. Marsh, supra, involved a sale and exchange 
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of lands. The seller refused to sign the contract unless 
the buyer put up forfeit money as evidence of good 
faith. To induce the seller to waive this requirement, 
the broker orally agreed to waive his commission if the 
transaction was not completed. When the contract was 
not performed, the broker sued for his commission. This 
court held that equity will not allow the statute of 
frauds to be used as an instrument of fraud. Where a 
party to a written contract within the statute of frauds 
induces another to waive some provision upon which he 
is entitled to insist and thereby change his position to 
his disadvantage because of that party’s inducement, the 
inducing party will be estopped to claim that such oral 
modification is invalid because not in writing. This, 
however, is not the situation in the instant case. 

Coop is laboring under a misapprehension. It is clear 
to us that the mere breach or violation of an oral agree- 
ment which is specifically covered by the statute of 
frauds by one of the parties thereto or the mere denial 
of an agreement or refusal to perform it is not of itself 
a fraud either in equity or in law for which the court 
should give relief. The mere pleading of reliance on the 
contract to his detriment should not be sufficient to 
permit a party to assert rights and defenses based on a 
contract barred by the statute of frauds. If he were 
permitted to do so, the statute of frauds would be rend- 
ered meaningless and nugatory. The mere failure to 
perform an oral contract within the statute where no 
relation of trust and confidence exists does not con- 
stitute fraud authorizing the right to relief. In Hecht 
v. Marsh, supra, the broker induced the seller to waive 
specific provisions of a written contract on his oral agree- 
ment to waive his fee. To have permitted the broker to 
have used the statute on his oral inducing agreement 
would have constituted a fraud on the seller. 

The plaintiff's petition is framed on the theory of 
promissory estoppel, which generally is a promise by one 
party upon which another relies to his detriment, and 
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which the promisor should reasonably have foreseen 
would cause the promisee to so rely. It operates not in 
regard to a part or presently existing state of facts but 
rather to a situation which one party promises will be 
true in the future. Unlike equitable estoppel, it gives 
rise to a cause of action for damages. In determining 
whether promissory estoppel establishes a defense to the 
statute of frauds, as contended by Coop, it is necessary 
to analyze the doctrine of promissory estoppel. 

Section 90 of Restatement, Contracts 2d, Tent. Dr. 
No. 2 (1965), states the doctrine of promissory estoppel 
in the following terms: “A promise which the promisor 
should reasonably expect to induce action or forbearance 
on the part of the promisee or a third person and which 
does induce such action or forbearance is binding if in- 
justice can be avoided only by enforcement of the 
promise. The remedy for breach may be limited as 
justice requires.” 

Traditionally, the promissory estoppel claim has been 
used to supply the element of consideration where to 
refuse enforcement of a promise unsupported by a con- 
sideration would work an injustice to the party who re- 
lied to his detriment on the promise. Calamari & Perillo, 
The Law of Contracts, §§ 99 to 105 (1970). We do not 
have such situation here. 

We note that section 2-201, U.C.C., contains no prom- 
issory estoppel exception to the statute of frauds. The 
statute of frauds is still operative in this jurisdiction. 
It applies to the enforcement of oral contracts except 
as otherwise provided by section 2-201, U.C.C. The 
position we take is that promissory estoppel usually ap- 
plies only in cases where there is a promise or repre- 
sentation as to an intended abandonment by the prom- 
isor of a legal right which he holds or will hold against 
the promisee. This was the situation present in the 
Hecht case. This also is the interpretation which gives 
full effect to the statute of frauds rather than rendering 
it nugatory as the interpretation urged by Coop would 


Vow. 196] JANUARY TERM, 1976 545 


Von Seggern v. Von Seggern 


do. In reference to this position, we determine section 
90 of Restatement, Contracts 2d, Tent. Dr. No. 2 (1965), 
is limited in scope to informal contracts of a unilateral 
nature and its purpose in such instances is to dispense 
with the requirements of consideration to support the 
promise where it applies. 

The motion for summary judgment was properly sus- 
tained. The judgment is affirmed. 

AFFIRMED. 


H. DaLE Von SEGGERN, APPELLANT, Vv. JOHN VON SEGGERN 
ET AL., APPELLEES. 
244 N. W. 2d 166 


Filed July 21, 1976. No. 40365. 


1. Partnership: Accounting: Trial. In an accounting action be- 
tween partners, the burden is upon the plaintiff to establish 
his right to the accounting and his right to a credit on dis- 
puted items. 

2. Equity: Appeal and Error: Trial. In actions in equity, it is 
the duty of the Supreme Court to try the issues of fact de 
novo on the record and to reach an independent conclusion with- 
out reference to the findings of the District Court. Such in- 
dependent conclusions of fact must be determined by the Su- 
preme Court in accordance with ordinary rules governing the 
burden of proof, and competency and materiality of the evi- 
dence. 

3. Appeal and Error: Evidence: Witnesses. When credible evidence 
on material questions of fact is in irreconcilable conflict, this 
court will, in determining the weight of the evidence, consider 
the fact that the trial court observed the witnesses and their 
manner of testifying, and must have accepted one version of 
the facts rather than the opposite. 

4. Appeal and Error: Trial. Even when the case is triable de 
novo, the superior position of the original trier of facts is to 
be respected and accorded great weight. 


Appeal from the District Court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


Hurt & Gallant and Daniel A. Smith, for appellant. 
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Neil W. Schilke of Sidner, Svoboda, Schilke, Wiseman 
& Thomsen, for appellees. 


Heard before WuiTE, C. J., SPENCER, McCown, NEwTOoN, 
CLINTON, and BropKEy, JJ., and Kuns, Retired District 
Judge. 


BRODKEy, J. 

This case involves three brothers, two partnerships, 
and a family dispute. Appellant, H. Dale Von Seggern, 
who is referred to as Dale in both the record and in this 
opinion, brought this action in the District Court for 
Dodge County on April 19, 1973, alleging the existence of 
a farming partnership between himself and his brother, 
John Von Seggern; and also a trucking partnership be- 
tween himself and his brothers, John and Egbert. In 
his petition, Dale prayed for the dissolution of both part- 
nerships, an accounting and distribution of the assets, 
and the appointment of a receiver. John and Egbert 
filed a joint answer in which they denied that a farming 
partnership existed between Dale and John, contending, 
instead, that a joint venture existed as to part of the 
farming activities. They admitted existence of a truck- 
ing partnership between the three brothers. In what 
they term a cross-petition, but which is actually part of 
the prayer of their answer, the defendants also prayed 
that the court dissolve the trucking partnership and de- 
termine the obligation of each party to the other arising 
out of the joint farming venture. Following numerous 
hearings, extending from February 21, 1974, to July 28, 
1975, the court entered its final decree containing many 
specific findings of fact and ordering “that the partner- 
ships are dissolved and terminated in accordance with 
the findings herein and that the Clerk of the District 
Court make the necessary payments as set forth herein; 
that the plaintiff has no legal ownership in the real estate 
described herein and the costs herein are taxed equally to 
H. Dale Von Seggern and John Von Seggern.” 

Dale’s motion for new trial was overruled and he then 
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perfected his appeal to this court. The record in this 
case is rather lengthy, consisting of 632 pages of testi- 
mony, 102 exhibits, and 85 pages of transcript composed 
principally of the pleadings, orders, and decrees of the 
court, and miscellaneous items. It is clear from the as- 
signments of error and his argument, both written and 
oral, that Dale’s appeal is concerned almost exclusively 
with matters relating to the farming partnership, not 
the trucking partnership, and we shall likewise confine 
our discussion to these matters as assigned and argued 
by Dale to this court. 

In his brief, Dale assigns 14 alleged errors which he 
claims were prejudicial, but only argues 4 of them, all 
referable to the farming partnership. These are: (1) 
The court erred in finding that a certain farm pur- 
chased by John was not partnership property and in 
failing to require an accounting of partnership funds 
which went into the purchase of the farm; (2) the court 
improperly and unfairly distributed the proceeds from 
sales of partnership hogs and grain; (3) John did not 
comply with an interlocutory order entered by the Dis- 
trict Court requiring the performance of certain acts; 
and (4) Dale and John did not receive equal treatment 
by the court in the allowance of partnership expenses 
and the disallowance of items of personal expense. 

It is clear from a reading of the record that most, if 
not all, of the problems that have arisen in this case re- 
sult from the lack or inadequacy of records relative to 
the operation of the farm partnership over the years in- 
volved in this accounting action, as well as from the con- 
flicting nature of the testimony. In deciding this case, 
we must keep in mind the general rule that, as in other 
civil cases, the burden is on the plaintiff in an action be- 
tween partners to prove every material allegation and 
issue that is necessary to establish his cause of action, 
and general rules as to presumptions are applied. 68 
C. J. S., Partnership, § 130, p. 566, et seq. This court 
has held that in an accounting action between partners, 
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the burden is upon the plaintiff to establish his right to 
the accounting and his right to a credit on disputed 
items. Barthuly v. Barthuly, 192 Neb. 610, 223 N. W. 2d 
429 (1974). 

By way of background, it appears that prior to 1965, 
John and Dale were associated in farming under a 
loose arrangement exchanging labor and machinery, and 
sharing the use of their father’s machinery. Each fi- 
nanced his own operations through Production Credit 
Association (P.C.A.), Fremont, Nebraska, and each had 
his separate account. In February 1965, P.C.A. required 
that they merge their accounts into one, indicating it 
would not continue financing unless this was done. There 
is evidence that P.C.A. had misgivings about Dale’s fi- 
nancial stability, and insisted upon the merger to make 
both Dale and John liable. Dale contends that he and 
John became partners in everything as of that date. 
John contends that there was no farming partnership, 
although there was a trucking partnership. The trial 
court found that there were partnerships existing as to 
both the farming and trucking operations, and this was 
not an issue in this appeal. 

No formal partnership agreement relating to the farm- 
ing operations was ever entered into, setting forth rights 
and liabilities of the partners specifying their capital 
contributions or division of profits. The only actual 
evidence of this partnership were the records of P.C.A., 
which referred to their relationship as a partnership. 
The records of the farming partnership were principally 
kept by John and his wife, Billie Jean, on their farm. 
There is no evidence in the record as to the nature and 
extent of these records, although it seems fairly clear 
that there was no capital contributions account for the 
partners. Both John and Dale maintained checking ac- 
counts showing, among other things, the checks drawn 
on their private accounts in payment of partnership ob- 
ligations. While partnership income tax returns were 
filed with reference to the operations of the trucking 


VoL. 196] JANUARY TERM, 1976 549 


Von Seggern v. Von Seggern 


partnership, both parties testified that there were no 
partnership returns filed during the years in question 
for the farming partnership. The individual returns of 
the partners were filed purportedly disclosing informa- 
tion on income from the farm partnership and details 
with reference to crops and livestock raised and sold by 
the partnership. In the brief filed by counsel for Dale, 
it is repeatedly claimed that John and his wife refused 
to allow Dale to see the partnership books and records. 
This is clearly refuted by Dale’s own testimony and ad- 
missions in the record. He testified that at one time he 
and his wife offered to take care of the books, but ad- 
mitted that there was no flat refusal by John. Later in 
his testimony he again testified that during an audit of 
his income tax return by the Internal Revenue Service, 
he had requested permission to take the books to his 
home, and that John refused to allow him to do so. 
However, he admitted that John and his wife told him 
that he could send a lawyer around to examine the books 
in their home, or at an attorney’s or accountant’s office. 
In any event, there is nothing to indicate why Dale 
could not have obtained the partnership records for use 
at the trial by discovery proceedings. 

Both partners had the right to, and did, draw upon 
P.C.A. for money, some of which was applied to partner- 
ship obligations, and some to personal expenditures. The 
records of P.C.A., received in evidence, show withdrawals 
from the joint account of the partners, but do not 
clearly indicate what was withdrawn by whom, and for 
what purpose. The evidence and exhibits relating to the 
partners’ respective draws for the years 1964 through 
1973, were hopelessly muddled and confused. In order to 
clarify these matters for trial, both parties stipulated to 
retaining an accounting firm to examine the available 
records. The accountant handling the matter for that 
firm testified at the trial that by comparing the loan 
balance sheets at P.C.A. for the “partnership account” 
with deposits in Dale and John’s individual savings and 
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checking accounts, and also the income tax returns for 
the individual partners, he was able to reach certain 
conclusions about each party’s draws since the inception 
of the partnership, but he was not able to reconcile all 
the items shown on the records. His figures were ac- 
cepted by the District Court and incorporated in its final 
decree, charging John with withdrawals of $108,643.14, 
and Dale with withdrawals of $74,145.93. Although 
Dale did not agree with the accountant’s figures, he 
never supplied any figures of his own to contradict them. 

The trial court also accepted without change John’s 
estimate of his partnership expenses over the years in 
the amount of $115,729.54. Dale contends some of the 
items were for personal expenses, but this was denied 
by John and his wife in their testimony. The court 
allowed Dale $56,000 for expenses, although Dale claimed 
the amount of $62,195.38 for that purpose. The testimony 
indicated that most of the livestock maintenance and 
feeding took place at John’s farm and that he handled 
most of the disbursements for these activities. The rec- 
ord also reveals that Dale’s income tax records and ex- 
pense records were conflicting, and he also admitted on 
cross-examination that he had improperly listed certain 
other items as expenses. This casts some doubt on the 
reliability of Dale’s claims. The decree of the court, 
among other things, also required that John repay the 
excess amount from sales made in winding up the farm- 
ing operations, and allowed him a credit for feeding 
the livestock before they were sold. 

Dale’s first assignment of error is that a farm pur- 
chased in 1967, by John and his wife Billie Jean, under 
an installment contract, was actually purchased with 
partnership funds, and is, therefore, partnership prop- 
erty. There is no question that the evidence fully sup- 
ports the trial court’s conclusion that the farm in ques- 
tion was owned by John and his wife. Egbert, in his 
testimony, related the conversations between the broth- 
ers about buying the farm, and testified that both he 
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and Dale told John they wanted no part of the farm 
and that John would have it as his own. However, there 
was some testimony to the effect that John promised to 
assist Dale in buying a farm at some later date. Dale 
claims, however, that part of the payments for the farm 
were taken from partnership funds, and should be ac- 
counted for. We believe the court was correct in finding 
that the farm was purchased with funds drawn in the 
most part from the trucking partnership, which the 
court in its decree found was owing to the partnership 
by John. The downpayment on the farm was made by 
John out of proceeds from the sale of his own Class 
A, P.C.A. stock. The proceeds from the crops grown on 
his land were to go toward payment of the purchase 
price, and, for the most part, were placed in the broth- 
ers’ joint P.C.A. account, at P.C.A.’s insistence. Taxes 
were paid out of the transfers from the P.C.A. account 
to John’s personal checking account. 

The history of this partnership indicates that various 
transfers were made out of the P.C.A. account to the 
partners’ personal accounts with few records being kept 
as to their ultimate use, partnership or personal. Egbert 
was adamant that none of the advances from the truck- 
ing company used for the farm payments indicated that 
the farm was partnership property. Dale testified that 
he knew if John did not complete the installment con- 
tract, he, Dale, would not be liable for any payments 
and that the seller would retain the farm. The evidence 
indicates that, despite Dale’s current perceptions to the 
contrary, the farm was not bought with partnership 
funds nor was it ever intended to be partnership prop- 
erty. 

Appellant’s second assignment of error is that the court 
incorrectly determined the parties’ shares of the pro- 
ceeds of the sale of the partnership hogs and grain. In 
its decree, the court found that John had disposed of 
partnership livestock, cattle, and hogs, in a total value 
of $54,715.95, of which $41,785 was applied to P.C.A.’s 
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indebtedness, leaving $12,920.95 owing to the partnership. 
Appellant contends that “by the arbitrary ruling of the 
trial court,” in effect, all the hogs ceased to be partner- 
ship hogs on September 1, 1973. The partnership ceased 
operation as a partnership in December 1972, as found 
by the court in its decree. At that time, the partnership 
owned 293 hogs of various ages and varieties. The cattle 
and grain sales accounted for almost $14,000 of the 
$54,715.95 of sales. The court apparently attributed ap- 
proximately $40,000 to hog sales for 1973. John testified 
that the proceeds were applied, as ordered, to P.C.A. in- 
- debtedness. Dale’s counsel disputes this, arguing that, as 
is apparent from the P.C.A. loan summary sheet for 
1973, $877.01 from a July 19, 1973, sale of sows was not 
applied to the P.C.A. account. It is true that the $877.01 
is not credited as a payment for July 19, but the sheet 
shows that on that date $877.01 was applied to interest 
on the partnership loan. Few of the deposits in the 
P.C.A. account coincide exactly with the amounts re- 
portedly received in payment for the hogs, as shown by 
the parties’ testimony and exhibits. However, totalling 
and comparing the amounts of the sales reported by 
John, the amount shown by Dale, and the amounts de- 
posited in the P.C.A. account, convinces us that the Dis- 
trict Court’s findings were correct. The court’s decision 
to select a date of September 1, 1973, nearly three- 
quarters of a year after the breakup of the partner- 
ship, as a cutoff point for determining the ownership 
of the partnership hogs was, we believe, proper. Given 
the natural geometric growth pattern and the life cycle 
of the animals, a cutoff date was absolutely essential in 
order to make an accounting between the partners. The 
partnership was credited with proceeds from the sale of 
upwards of 300 hogs, which we find to be substantially 
correct. 

The final decree found $15,528.97 owed to the partner- 
ship by John as proceeds from grain sales which had not 
been applied to P.C.A. indebtedness. Appellant argues 


Vow. 196] JANUARY TERM, 1976 553 
Von Seggern v. Von Seggern 


that the District Court allowed John to convert the pro- 
ceeds of grain and soybeans, but cites no persuasive evi- 
dence of a conversion. Counsel for Dale refers to some 
50 tons of ensilage also allegedly converted by John, but 
offers no proof of this allegation. John, on the contrary, 
testified that a substantial portion of the ensilage was 
probably used to feed the partnership cattle before their 
sale. In any event, the amount assessed against John 
for alleged grain sales appears to be greater than the 
amount of grain and soybean sale proceeds shown at the 
trial. 

Appellant’s third assignment of error is also without 
merit. The court’s interlocutory order of May 2, 1973, 
did direct that the excess funds derived from the sale of 
livestock and grain be deposited in a savings account in 
a financial institution in Fremont, Nebraska, “in the 
names of H. Dale Von Seggern and John Von Seggern 
in such manner that the funds cannot be pledged or 
withdrawn without the signature of both parties here- 
to.” While it is true that the record reveals that John 
deposited such proceeds in a special account in his own 
name, nevertheless, we feel that this is a matter that 
should have been thrashed out, if necessary, in a con- 
tempt proceeding in the trial court. We do not find that 
Dale was prejudiced by this technical violation, as the 
trial court adjusted the parties’ rights by requiring John 
to pay the partnership the proceeds of the sales not de- 
posited as ordered by the court. 

Appellant’s final assignment of error is that he and 
John were treated differently in the court’s decree as to 
the allowance of expenses. As previously stated, there 
was considerable dispute in the record as to the nature 
of certain expenditures. For example, Dale contends that 
the District Court improperly awarded John compensa- 
tion for winding up the affairs of the farming operation, 
which, of course, would be improper. The decree, how- 
ever, does not state that any such compensation was in- 
cluded in the division of partnership funds. In this case, 
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the accountant testified that the livestock operation was 
evidently based on a fifty-fifty distribution of proceeds, 
but that he could discern no pattern in the distribution 
of the grain proceeds. Dale stated he believed that the 
entire farm operation was on a fifty-fifty basis. The 
trial court in its decree divided the total credit in the 
partnership equally between John and Dale, after allow- 
ing the approved expenditures of each. It does not ap- 
pear that John was given any extra consideration apart 
from the allowance of partnership operating costs. It 
is possible, however, that since John’s personal skill and 
services in managing the operation after dissolution re- 
sulted in additional partnership income, the court might 
well have considered that fact in apportioning the broth- 
ers’ shares. 

In actions in equity, it is the duty of the Supreme Court 
to try the issues of fact de novo on the record and to 
reach an independent conclusion without reference to the 
findings of the District Court. Such independent con- 
clusions of fact must be determined by the Supreme 
Court in accordance with ordinary rules governing the 
burden of proof, and competency and materiality of the 
evidence. Shirk v. Schmunk, 192 Neb. 25, 218 N. W. 2d 
433 (1974). We have also held that when credible evi- 
dence on material questions of fact is in irreconcilable 
conflict, this court will, in determining the weight of 
the evidence, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. Pinney v. Hill, 191 Neb. 844, 218 N. W. 
2d 212 (1974); Scripter v. Scripter, 188 Neb. 576, 198 
N. W. 2d 201 (1972). This court has also held many 
times that even when the case is triable de novo, the 
superior position of the original trier of facts is to be 
respected and accorded great weight. Crete Education 
Assn. v. School Dist. of Crete, 193 Neb. 245, 226 N. W. 2d 
752 (1975); Klecan v. Schmal, ante p. 100, 241 N. W. 2d 
529 (1976). 
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Counsel for Dale urges this court to remand this case 
to the District Court “to complete the accounting.” As 
previously stated, the burden of proof in this action is 
upon the appellant. He has already had one trial on the 
issues. If additional evidence was needed and available, 
it should have been obtained prior to the trial and in- 
troduced below. While appellant alleges error in the 
District Court’s accounting and requests further action, 
nowhere does he specifically indicate what the correct 
figures should be. 

The trial judge used great diligence and effort to bring 
order out of chaos and to adjust equitably the interests 
of the partners, so far as possible from the evidence and 
records before him. We find no reason to depart from 
his conclusions and, therefore, affirm the judgment be- 
low. 

AFFIRMED. 


Royce KOLLBAUM ET AL., APPELLANTS, Vv. K & K CHEVROLET, 
INC., A CORPORATION, ET AL., APPELLEES. 
244 N. W. 2d 173 


Filed July 21, 1976. No. 40409. 


1. Trusts: Words and Phrases. Although the term “resulting trust” 
has been broadly defined as a trust which is raised or created 
by the act or construction of law, in its more-restricted sense 
and contradistinguished from constructive trusts a resulting 
trust has been defined to be one raised by implication of law 
and presumed always to have been contemplated by the parties, 
the intention as to which is to be found in the nature of their 
transaction, but not expressed in deed or instrument of con- 
veyance. 


Resulting trusts are also called “presumptive” 
trusts, and are frequently defined in terms of or in connection 
with the character of the transaction out of which they most 
frequently arise, namely, where one person pays the consider- 
ation for a purchase and the title is taken in the name of 
another. 
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8. Corporations: Dissolution: Statutes. Section 21-2096, R. R. S. 
1948, provides that the District Court has the power to dis- 
solve any corporation when, in an action brought by a share- 
holder, it is established that the directors are deadlocked in 
the management of the corporate affairs and the shareholders 
are unable to break the deadlock, and that irreparable injury 
to the corporation is being suffered. 


Appeal from the District Court for Dakota County: 
Francis J. Kneiri, Judge. Affirmed. 


Norris G. Leamer, for appellants. 
Smith, Smith & Boyd and Don A. Fitch, for appellees. 


Heard before Wuirr, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINton, and Bropkey, JJ. 


Wuirte, C. J. 

The appellants, minority shareholders in the defendant 
corporation, originally brought this action to dissolve 
K & K Chevrolet, Inc. (hereinafter referred to as K & K, 
Inc.), and liquidate its assets. The defendants, K & K, 
Inc., and Marvin M. Engel, the majority shareholder of 
K & K, Inc., cross-petitioned to have the appellants exe- 
cute a deed to certain realty to K & K, Inc., before the 
corporation was dissolved. By agreement, the District 
Court first decided the defendants’ cross-petition and de- 
termined that the real estate in question belonged to 
K & K, Inc. The appellants then dismissed their orig- 
inal petition. The defendants then amended their cross- 
petition and prayed for the dissolution of K & K, Ince. 
The District Court then entered an order dissolving 
K & K, Inc., and appointed a receiver to liquidate the 
assets of the corporation and distribute the net proceeds 
to the stockholders. The appellants challenge the Dis- 
trict Court’s order requiring the appellants to execute a 
deed of the realty to the defendants and also the order 
of the District Court dissolving the corporation. We 
affirm the judgment of the District Court. 

Royce Kollbaum, one of the plaintiffs, and Wilfred 
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J. Kamrath were employees of Verzani Chevrolet Com- 
pany of Ponca, Nebraska. The owner of Verzani Chev- 
rolet Company died on July 30, 1970, and on June 24, 
1971, Kollbaum and Kamrath entered into a contract 
with Verzani’s heirs to purchase the business, including 
the real estate, fixtures, and equipment of the business. . 
However, Kollbaum and Kamrath did not have the mon- 
ey to complete the contract, so they sought help from 
the defendant, Engel. Engel agreed to provide the mon- 
ey needed to complete the contract, approximately 
$18,100, but in consideration for the money, the business 
was incorporated and Engel was given 55 percent of the 
stock. Kamrath owned 25 percent of the stock, and Koll- 
baum owned the remaining 20 percent of the stock. A 
stockholders’ agreement was signed and Kollbaum and 
Kamrath were given the option to buy out Engel’s shares 
after a 5-year period had expired. The agreement pro- 
vided that when the option was exercised, Engel was en- 
titled to $18,100, plus 55 percent of the net profits, plus 
9 percent per annum interest on his $18,100 investment. 

The new business obtained a Chevrolet franchise in 
August 1971 with Kamrath as the franchise dealer. All 
bills were paid by K & K, Inc., including the payments 
on the purchase contract with the Verzani heirs. On 
January 20, 1973, Wilfred Kamrath died. Elmer Kam- 
rath, the administrator of his estate, is a plaintiff in this 
case along with Kollbaum. 

Since Wilfred Kamrath had been the franchise dealer, 
it was necessary to pick a new dealer to represent 
K & K, Inc., with the Chevrolet corporation. Kollbaum 
desired to be the new dealer, but Engel felt that Chev- 
rolet would not accept him, and therefore Engel sug- 
gested a William Wente be allowed to buy Kamrath’s 
stock and then be appointed dealer. Kollbaum and En- 
gel could not agree on a dealer, and subsequently K & K, 
Inc., lost its Chevrolet franchise. Hard feelings devel- 
oped between Engel and Kollbaum. Kollbaum opened 
up his own repair shop on part of K & K, Inc., property 
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and Wente operated a new Chevrolet franchise out of 
the remainder of K & K, Inc., property which he leased 
from K & K, Ine. 

Kollbaum and the administrator of Kamrath’s estate 
brought this action to dissolve K & K, Inc., on the theory 
that the real estate which K & K, Inc., had used was the 
appellants, since they had the legal title to it. When 
the District Court held that the land was owned by 
K & K, Inc., the appellants did not desire to dissolve the 
corporation, but rather attempted to enforce their op- 
tion to buy out Engel. However, the District Court 
ordered that K & K, Inc., be dissolved and appointed a 
receiver to distribute the proceeds from the sale of the 
assets. 

The appellants’ first contention is that the District 
Court was in error in finding on the cross-petition that 
a resulting trust was created in the real estate and that, 
therefore, K & K, Inc., should be declared the owner of 
said real estate. The appellants insist that the legal 
title was in the appellants and that the statute of frauds 
requires a transfer of title to real estate (section 36-103, 
R. R. S. 1943), and can only be accomplished by a written 
instrument signed and acknowledged by the grantor. It 
is settled law that where the evidence is clear and 
convincing that a resulting trust has been established, 
the statute of frauds is not applicable. The District 
Court found that a resulting trust had been established 
by virtue of the agreement between the parties and the 
circumstances surrounding the performance of the agree- 
ment, and decreed title in K & K, Inc. From an analysis 
of the agreement, the evidence, and the attending cir- 
cumstances, we are convinced, as was the District Court, 
that a resulting trust was created. 

We stated in the very recent case of Campbell v. 
Kirby, 195 Neb. 610, 239 N. W. 2d 792, as follows: “We 
said in Reetz v. Olson (1945), 146 Neb. 621, 20 N. W. 2d 
687: ‘Although the term has been broadly defined as 
a trust which is raised or created by the act or con- 
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struction of law, in its more restricted sense and con- 
tradistinguished from constructive trusts a resulting 
trust has been defined to be one raised by implication 
of law and presumed always to have been contemplated 
by the parties, the intention as to which is to be found in 
the nature of their transaction, but not expressed in deed 
or instrument of conveyance * * *. Such trusts are also 
called “presumptive” trusts, and are frequently defined 
in terms of or in connection with the character of the 
transaction out of which they most frequently arise, 
namely, where one person pays the consideration for a 
purchase and the title is taken in the name of another, 
* * #7” (Emphasis supplied.) 

The pertinent facts and the inferences to be drawn 
therefrom are undisputed. The stockholders’ agreement 
of July 23, 1971, provided for the formation of a corpo- 
ration and clearly contemplated that the property and 
the business of operating the Chevrolet franchise was to 
be conducted in a corporate form. The basic scheme 
or pattern of operation was reaffirmed, when subse- 
quently a new page two of the stockholders’ agreement 
was prepared and executed in order to satisfy the re- 
quirements of the Chevrolet motor company as to the 
extension of time for the option agreement. Immedi- 
ately following the execution of this agreement, the 
business commenced operation under the new manage- 
ment about August 1, 1971. The actions, the conduct, 
and the performance under this agreement demonstrate 
conclusively that it was the intention that the new 
K & K, Inc., should be the owner of the assets of the 
corporation, including the title to the land. K & K, 
Inc., made the payments under the contract which con- 
veyed the real estate to the appellants. K & K, Inc., 
paid the taxes on the property. K & K, Inc., never paid 
rent on the property, but carried the property as an as- 
set on its books. The operations of K & K, Inc., and 
the execution of these acts and the bookkeeping involved 
was under: the control of the appellants. Their own 
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actions indicate clearly their intentions that the owner- 
ship of the real estate should be in the corporation. 
The appellants did not show the land as an asset on 
their personal tax returns. Although not officially in- 
corporated until January 1972, all business was carried 
on under the name of K & K Chevrolet, Inc. The late 
incorporation has no significance so far as the parties 
are concerned. Putting all these facts together, we feel 
that the evidence is clearly convincing, as the District 
Court did, that it was the intent of the parties that 
K & K, Inc., provide the consideration for the purchase 
of the land; that K & K, Inc., actually did furnish the 
consideration for the land; and it was their continued 
intention to treat the land as though K & K, Inc., was 
the owner. The consideration for the purchase was 
paid by K & K, Inc., and the intention of the parties and 
the performance of their agreement leave no other con- 
clusion but that the ownership of the land should be 
vested in the corporation which was formed for the 
very purpose of acquiring and operating the assets neces- 
sary to acquire the franchise of the Chevrolet motor 
company. Under these circumstances, equity will not 
permit the appellants to assert independent ownership 
of their naked record title. The District Court was cor- 
rect in declaring a resulting trust and holding that 
K & K, Inc., was the owner of the real estate involved. 

The record reveals that the basic issue upon which this 
case was tried to the District Court was the ownership 
of the real estate involved. What we have said disposes 
of that issue. Nevertheless, on oral argument and in the 
conclusion of their brief, the appellants request the court 
to enforce the stock option agreement and permit the 
appellants to buy out Engel’s stock for $18,100. This is 
based on the provision in the shareholders’ agreement 
that the minority stockholders, after a 5-year period has 
expired, have the right to buy out Engel’s stock. This 
option agreement does not expire until July 23, 1976, and 
so is premature. We observe that the appellants have 
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assigned no error in the decision of the District Court 
dissolving the corporation. The only assignments of er- 
ror made in this case are the general ones that the de- 
cision of the court is not sustained by the evidence; that 
it is contrary to law; and that there were errors of law 
occurring at the trial. The validity of the court’s action 
in dissolving the corporation is not specifically attacked 
in argument or in any proposition of law upon which 
they rely. The brief reveals that the whole real issue 
in this case is the title to the real estate. The appellants 
themselves originally pleaded for dissolution of the cor- 
poration, then withdrew it, and stipulated that the issue 
of the ownership of the real estate should be the real 
issue to be tried first by the court. It is doubtful that 
the issue of the dissolution of the corporation is properly 
presented under the assignments of error, and the argu- 
ment in the brief. Be that as it may, shortly before this 
case was tried, the court gave the appellants an opvor- 
tunity to file an amended answer to the defendant’s 
cross-petition herein. In this amended answer to the de- 
fendants’ cross-petition the appellants herein prayed as 
follows: “3. That the appointment of a Receiver be 
denied or in the alternative that should the Court de- 
termine that Plaintiffs are not entitled to exercise the 
stock option to purchase the shares of Marvin M. Engel, 
that a Receiver then be appointed to liquidate said cor- 
poration after a full and complete accounting of all the 
assets due to the corporation; * * *.” (Emphasis sup- 
plied.) Thus, by the terms of their own amended cross- 
petition and prayer, the appellants presented to the court 
an alternative disposition for the case, and the court 
followed it by dissolving the corporation and ordering 
an accounting between the parties. It is settled law that 
the parties are bound by the theory upon which the 
case was tried from the pleadings. We come to the 
conclusion that the trial court’s action in dissolving the 
corporation, under all the circumstances, was proper, 
especially considering the appellants’ original contention 
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that the corporation should be dissolved and then the 
renewal of that position by requesting alternative relief 
in their final amended answer. 

Although not briefed by the parties, the action of the 
court in dissolving the corporation was amply justified 
under the statute. Section 21-2096, R. R. S. 1943, pro- 
vides that the District Court has the power to dissolve 
any corporation when, in an action brought by a share- 
holder, it is established that “the directors are dead- 
locked in the management of the corporate affairs and 
the shareholders are unable to break the deadlock, and 
that irreparable injury to the corporation is being suf- 
fered * * *.” The meaning of the term “deadlocked” 
within the context of this statute is a corporation which, 
because of decision or indecision of the stockholders, can- 
not perform its corporate powers. Murray-Baumgart- 
ner Surgical Instrument Co. v. Requardt, 180 Md. 245, 
23 A. 2d 697; RKO Theatres, Inc. v. Trenton-New 
Brunswick Theatres Co., 9 N. J. Super. 401, 74 A. 2d 914. 
We come to the same conclusion that the trial court did 
in examining the undisputed facts in this case. Man- 
agement and the majority stockholder were hampered 
in the effective operation of the business as evidenced 
by the failure on the part of the appellants to agree on 
an arrangement to save the Chevrolet franchise. The 
appellants would not agree to the Wente lease which 
ultimately fell in the decision of the District Court. Ap- 
pellant Kollbaum even moved into the rear portion of 
the building premises and operated separately and dis- 
tinctly from the corporation. The Board of Directors is 
likewise split, with Engel and Wente voting one way 
and Kollbaum voting the other way. It is undisputed 
that hard feelings exist between the shareholders and 
this litigation demonstrates that the corporation can no 
longer function in a viable fashion. It, therefore, ap- 
pears that the District Court’s determination to dis- 
solve the corporation, to have a full accounting between 
the parties, and determine the title of the real estate 
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was correct and followed precisely the very purpose of 
the dissolution statute, section 21-2096, R. R. S. 1943. 
The decision of the District Court is correct and is 
affirmed. 
AFFIRMED. 
NEwTOoN, J., not participating. 
BosLauGu, J., concurs in result. 


State oF NEBRASKA, APPELLEE, Vv. JAMES GILLHAM, 
APPELLANT, 
244 N. W. 2d 177 


Filed July 21, 1976. No. 40428. 


Criminal Law: Sentences. In the absence of an abuse of dis- 
cretion a sentence imposed within statutory limits will not be 
disturbed on appeal. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for 
appellant. 


Paul L. Douglas, Attorney General, and Chauncey C. 
Sheldon, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropKkey, JJ. ; 


WHITE, C. J. 

The sole assignment of error in this case is the ex- 
cessiveness of the sentence imposed upon the defendant. 

On January 20, 1975, the defendant and an accomplice 
robbed at gun point the F.O.E. #38 in Omaha, Nebraska. 
After obtaining entrance to the establishment, defend- 
ant and his accomplice displayed their weapons and 
forced the manager and a clean-up man to lie on the 
floor while they took the money. Approximately $5,000 
was taken. Defendant plead guilty to this robbery. 
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Pursuant to a plea bargain, another charge, use of a 
firearm in the commission of a felony, was dismissed. 
The District Court sentenced the defendant to a term 
of 15 to 50 years imprisonment in the Nebraska Penal 
and Correctional Complex. 

The defendant first notes the power given this court 
by virtue of section 29-2308, R. R. S. 1943, to reduce 
sentences rendered by the District Court when in our 
opinion they are excessive, and then proceeds to cite to 
us a number of recent cases in which we exercised this 
power and reduced sentences. 

While this review of past cases wherein this court 
exercised its power to reduce sentences is always helpful, 
it necessarily remains true that when excessiveness of a 
sentence is alleged as error, this court must review each 
case on an individual basis. Our determination of 
whether or not a particular sentence in a given case is 
excessive rests solely upon the facts and circumstances 
of that case as revealed by the record. 

The record in this case reveals that previous to this 
conviction, the defendant had been charged with robbery 
in Hastings, Nebraska. This incident involved violence. 
Pursuant to a plea bargain, the robbery charge was re- 
duced to one of larceny from a person. Defendant was 
sentenced to 1 year’s probation on this charge. De- 
fendant immediately violated the terms of his proba- 
tion. In fact, he never even reported once to his pro- 
bation officer. In addition to this, the presentence re- 
port reveals a lengthy and consistent report of other 
more minor offenses, ranging from numerous and varied 
traffic offenses to repeated occasions of public drunk- 
enness, 

The sentence imposed by the District Court fell within 
the statutory limits. As such, it will not be disturbed 
on appeal absent an abuse of discretion. State v. 
Ralls, 192 Neb. 621, 223 N. W. 2d 432 (1974); State v. 
Howard, 194 Neb. 521, 233 N. W. 2d 573 (1975). We 
have carefully reviewed the record in this case and find 
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no abuse of discretion by the District Court in imposing 
the sentence that it did. 
The judgment and sentence of the District Court are 
correct and are affirmed. 
AFFIRMED. 


STATE OF NEBRASKA EX REL.CLARENCE A. H. MEYER, ATTOR- 
NEY GENERAL OF THE STATE OF NEBRASKA, APPELLEE, V. 


County oF BANNER, NEBRASKA, APPELLANT. 
244 N. W. 2d 179 


Filed July 21, 1976. No. 40435. 


1. Statutes. Statutes pertaining to the same subject matter should 
be construed together as if they were one law and effect given 
to every provision. 

2. Taxation: Constitutional Law: Legislature. In order for the 
state Constitution to restrict plenary power of the Legislature 
to tax, the language of the restriction must be clear. 

3. Taxation: Constitutional Law: Statutes: Governmental Sub- 
divisions. A statute authorizing or requiring a county to levy 
a property tax for purposes substantially local does not con- 
travene the prohibitions of Article VIII, section 1A, Nebraska 
Constitution, although the statute commingles state and local 
purposes. 

4, Taxation: Governmental Subdivisions. The levy of a property 
tax by a local governmental unit should not be treated as a 
state levy for state purposes merely because the Legislature 
has authorized or required the local governmental unit to make 
the levy. 

5. Taxation: Constitutional Law: Governmental Subdivisions. The 
adoption of Article VIII, section 1A, Constitution of Nebraska, 
was not intended to disturb traditional and historical property 
tax support from counties or other local taxing subdivisions for 
continuing governmental activities commingling state and local 
purposes: 


Statutory provisions requiring the 
counties to pay the costs and expenses of maintaining a county 
court; a District Court; prosecuting criminal law violations; 
and conducting state and national elections do not contravene 
Article VIII, section 1A, Constitution of Nebraska, prohibiting 
the State from levying a property tax for state purposes. 
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Appeal from the District Court for Banner County: 
JouHn D. Knapp, Judge. Affirmed. 


Robert G. Simmons, Jr., for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BosLAuGH, McCown, NEwTon, 
CLINTON, and Bropkey, JJ., and Ronin, District Judge. 


McCown, J. 

The State of Nebraska brought this action against 
Banner County to recover funds alleged to be due for 
the period of December 1, 1969, to December 31, 1972, 
to the Nebraska Retirement Fund for Judges with re- 
spect to the county judge of Banner County. Banner 
County denied liability and by counterclaim and cross- 
petition sought reimbursement for costs and expenses 
paid by the county for maintaining the county court 
and District Court; for prosecuting persons for state 
crimes; and for conducting state and national elections. 
Such payments by the county are alleged to be uncon- 
stitutional under Article VIII, section 1A, of the Ne- 
braska Constitution, prohibiting the state from levying 
a property tax for state purposes. 

The District Court entered judgment for the State in 
the sum of $493.33 upon the cause of action set out in 
the petition; found against the county on the causes of 
action set out in the counterclaim and cross-petition; 
and dismissed those causes of action. The county has 
appealed. 

Virtually all facts are stipulated and not in dispute. 
At all times relevant to the cause of action set out in 
plaintiff’s petition the county judge of Banner County 
was an employee of the county and his salary was paid 
by the county. The cause of action set out in the pe- 
tition rests on the provisions of section 24-703.01, R. S. 
Supp., 1969. That section provided: “Counties and mu- 
nicipalities shall remit to the State Treasurer each 
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month a sum equal to the amount any county judge or 
municipal judge, as the case may be, contributes to the 
Nebraska Retirement Fund for Judges, to be placed in 
the Retirement Fund for Judges * * *.” 

Section 24-703, R. S. Supp., 1969, among other pro- 
visions, required the county clerk of each county to de- 
duct from the payroll the contribution required of the 
county judge, and to pay the amounts so deducted to the 
executive officer in charge of the judges retirement 
system to be credited to the Nebraska Retirement Fund 
for Judges. 

Banner County contends that section 24-703.01, R. S. 
Supp., 1969, was not intended to require a matching con- 
tribution from the county but only to require the county 
to remit the amount contributed by the county judge. 

Under section 24-703, R. S. Supp., 1969, the State was 
required to pay each year, in addition to contributions 
from judges and supplementary court fees received, an 
amount necessary to fully fund all unfunded accrued 
liabilities of the retirement system. That contribution 
was for the benefit of all judges, whether their salaries 
were paid by the State or by a county or a municipality. 
Section 24-703.01, R. S. Supp., 1969, simply required 
counties and municipalities, as employers, to match the 
contribution of their employee judges. 

If there were serious doubt as to the statutory mean- 
ing, it should be resolved by the fact that the amount . 
required to be deducted from the pay of the county 
judge by the county clerk in section 24-703, R. S. Supp., 
1969, was required to be paid to the executive officer in 
charge of the judges’ retirement system. The amount re- 
quired to be remitted by the county under section 24- 
703.01, R. S. Supp., 1969, was required to be paid to the 
State Treasurer. The fact that separate liabilities and 
payments are required is obvious. That conclusion is 
reinforced by subsequent statutory changes which refer 
to “matching contributions.” See § 24-703(5), R. S. 
Supp., 1974. 
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Statutes pertaining to the same subject matter should 
be construed together as if they were one law and effect 
given to every provision. Crete Education Assn. v. 
School Dist. of Crete, 193 Neb. 245, 226 N. W. 2d 752. 
The District Court properly construed the statutes in- 
volved here and its judgment was correct unless it is 
affected by the constitutional issues raised in defendant’s 
counterclaim and cross-petition. 

By counterclaim and cross-petition the county seeks 
reimbursement from the State and declaratory relief 
from liability for costs and expenses required by statute 
to be paid by the county for maintaining a county 
court; for maintaining a District Court; for prosecuting 
state criminal law violations; and for conducting state 
and national elections. The county contends that these 
costs and expenses are for state purposes rather than 
local purposes and are raised by the county and paid 
from property taxes, and argues that, therefore, the 
State is indirectly levying a property tax for state pur- 
poses in violation of Article VIII, section 1A, Nebraska 
Constitution. 

Article VIII, section 1A, first adopted in 1954, became 
effective in its present form in 1966. It provides: “The 
state shall be prohibited from levying a property tax 
for state purposes.” Prior to 1966, there was no in- 
come or sales tax, and the principal tax source for the 
support of state government was a property tax, im- 
posed by a state levy, separate and distinct from the levies 
imposed by counties, cities, and other political subdivi- 
sions. The amendment became effective with the adop- 
tion of an income and sales tax by the State in 1966. 

The amendment, by its terms, prohibits only the State 
from levying a property tax, and then only for state 
purposes. It does not affect the use of property taxes 
by a county, city, or other local subdivision. Counties, 
cities, and other taxing subdivisions of state govern- 
ment have traditionally relied and still rely upon prop- 
erty taxes as their major source of revenue. Historically 
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and currently the governmental activities supported by 
a county property tax at the time the amendment was 
adopted were and are serving substantial local purposes. 
The constitutional amendment was not intended to dis- 
turb that tax structure nor effect any change in the 
use of property taxation by any governmental unit ex- 
cept the State itself. 

In three of the four areas of governmental activity 
involved here there has been no major statutory change 
in the manner of operation, nor in the manner or pro- 
portion of local tax support for a period beginning long 
prior to the adoption of the amendment. The same was 
true of the county court system until the unified system 
of county courts became operative on January 4, 1973. 
Prior to that change, the counties had been responsible 
for all costs and expenses involved in maintaining and 
operating the county courts. Under the unified system, 
the counties’ responsibility for costs and expenses has 
been reduced to establishing, furnishing, and maintain- 
ing appropriate courtroom and office facilities for the 
county court and the State has assumed all salaries and 
other expenses involved in the operation of the county 
court system. 

In all areas challenged here, the proportion of county 
tax support is either the same or smaller than it was 
when the constitutional amendment was adopted. 

In the landmark case of Craig v. Board of Equaliza- 
tion, 183 Neb. 779, 164 N. W. 2d 445, this court said: 
“The county has been viewed historically as a limited 
agency. Funding most, if not all, county functions has 
served state purposes. State government has remained 
largely free to supervise local administration of the 
property tax. Programs of state assistance to local 
units have been tied to effective, equitable use of the 
property tax by the local units themselves. Federal, 
state, and local governments have joined to combat 
conditions of common concern.” 

In that case we held: “In order for the state Con- 
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stitution to restrict plenary power of the Legislature to 
tax, the language of restriction must be clear.” We also 
held that a statute requiring a county to levy a property 
tax for purposes substantially local does not contravene 
the prohibitions of Article VIII, section 1A, Nebraska 
Constitution, although the statute commingles state and 
local purposes. That holding is controlling here. 

In Kovarik v. County of Banner, 192 Neb. 816, 224 
N. W. 2d 761, this court was dealing with a similar con- 
stitutional challenge involving payment of the costs of 
furnishing counsel to indigent defendants in the prosecu- 
tion of crime. We determined that criminal prosecu- 
tions were substantially local in purpose and benefit 
and said: “(H)istorically and traditionally the counties 
have been given the responsibility of paying for the ex- 
penses of criminal prosecution. In adopting the Duis 
amendment to Article VIII, section 1A, Constitution, 
there is no reason to believe the people intended to 
disturb the historical method of financing criminal 
prosecutions.” That same statement applies to all the 
governmental activities challenged here. The statutory 
scheme is clearly indicative of the fact that each of 
these governmental activities has always been regarded 
as being a substantial function of the counties. 

The county contends that because the areas of ex- 
penditure here involved governmental activity or gov- 
ernmental purposes, therefore they are automatically 
state purposes rather than local purposes. The same 
argument was answered by this court in R-R Realty Co. 
v. Metropolitan Utilities Dist., 184 Neb. 237, 166 N. W. 
2d 746. In that case we said: “If we were to accept 
the reasoning urged by the plaintiff, any property tax 
for governmental purposes levied by a city or county 
under legislative directions fixing a maximum amount 
and a maximum levy would become a tax levy by the 
state for state purposes. * * * The levy of a property 
tax by a local governmental unit should not be treated 
as a state levy for state purposes merely because the 
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Legislature has authorized or required the local govern- 
mental unit to make the levy. Neither should the fact 
that the tax is for a ‘governmental’ purpose make it 
automatically for state purposes rather than local.” 

In effect, the position of the county here is that if 
state purposes are involved in the activity, the constitu- 
tional amendment prohibits the use of a county or local 
property tax levy to support or fund the activity. The 
county cites State ex rel. Western Nebraska Technical 
Com. Col. Area v. Tallon, 192 Neb. 201, 219 N. W. 2d 454, 
in support of that position. That case is clearly dis- 
tinguishable. The statute there, for all practical pur- 
poses, required the imposition of a one mill property 
tax levy in every county in Nebraska for the support 
of a statewide system of technical community colleges 
controlled and primarily financed by the State. In es- 
sence, the State levied a property tax upon all property 
in the state for state purposes in violation of the con- 
stitutional amendment. In addition, that case involved 
a new technical community college system completely 
independent and separate from established educational 
systems, whether state or local. Because of its new 
and independent nature, the determination of whether 
the controlling and predominant purposes were state or 
local purposes had to be made upon the basis of an 
analysis of the statute, rather than upon the historical 
record of state or local tax support. That situation is 
not this one. 

Each of the governmental activities involved here was 
supported, either in whole or in major part, by local 
county property tax levies at the time the constitutional 
amendment became effective, at the time it was adopted, 
and at all times before that. There is no reason to be- 
lieve that the people intended to disturb that historical 
pattern. 

Statutory provisions requiring the counties to pay the 
costs and expenses of maintaining a county court; a 
District Court; prosecuting criminal law violations; and 
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conducting state and national elections do not contra- 
vene Article VIII, section 1A, Constitution of Nebraska, 
prohibiting the State from levying a property tax for 
state purposes. The determinations of the District Court 
in favor of the plaintiff on its petition and in dismissing 
the defendant’s counterclaim and cross-petition were 
correct. 

The judgment is affirmed. 

AFFIRMED. 

Bos.aucu, J., concurring. 

I concur fully in the holding that the various statutes 
challenged in this case are constitutional. 

I agree that the Duis amendment only prohibits the 
state from levying a property tax and then only for 
state purposes. It did not repeal the rest of the Con- 
stitution and it does not affect the use of property taxes 
by local subdivisions. 

This case involves a difficult area, and questions 
which relate to counties are complicated by the fact 
that a county has no private character but is govern- 
mental only and acts purely as an agent of the state. 
State ex rel. City of Omaha v. Board of County Com- 
missioners, 109 Neb. 35, 189 N. W. 639. Nevertheless, 
purposes which are substantially local may be financed 
by a property tax. Historical and traditional patterns 
are matters to be considered, but in my view they are 
not controlling. I do not interpret the Duis amendment 
as a complete restriction upon the power of the Legis- 
lature to allocate the functions and activities of govern- 
ment between the state and various local subdivisions. 

SPENCER, J., joins in this concurrence. 


StTaTE OF NEBRASKA, APPELLEE, v. GERALD L. BETTS, 


APPELLANT. 
244 N. W. 2d 195 


Filed July 21, 1976. No. 40466. 


1. Criminal Law: New Trial: Time. The time requirements of 
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section 29-2103, R. R. S. 1948, are mandatory. A motion for a 
new trial under that section must be filed within 10 days after 
the verdict is rendered, not within 10 days from the date of 
sentencing, unless the verdict and sentencing occur on the 
same day. 

It is settled law in Nebraska that a 
motion for a new trial that is not filed within the time spe- 
cified by statute is a nullity and of no force and effect. 

3. Criminal Law: Sentences. In the absence of an abuse of dis- 
cretion a sentence imposed within statutory limits will not be 
disturbed on appeal. 


Appeal from the District Court for Hall County: 
Lioyp W. KEL ty, JR., Judge. Appeal dismissed. 


Philip T. Morgan, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before WuiITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, Ciinron, and Bropkey, JJ. 


White, C. J. 

This is a direct appeal from a sentence of 18 months 
to 3 years in the custody of Director of Corrections, im- 
posed after a plea of guilty to a burglary charge. Prior 
to the submission of this case and oral argument there- 
on, the State filed a motion to dismiss the appeal be- 
cause of lack of jurisdiction in this court, and we re- 
served ruling thereon pending hearing on the merits. 
We dismiss the appeal for lack of jurisdiction. 

Defendant’s guilty plea was accepted on August 14, 
1975. He was sentenced by the District Court on Sep- 
tember 26, 1975. On October 3, 1975, he filed a motion 
for a new trial which was overruled on October 17, 
1975. He filed his notice of appeal herein on November 
10, 1975. To give this court jurisdiction of a direct ap- 
peal in a criminal case, notice of appeal must be filed 
with the clerk of the District Court within 1 month 
after the overruling of a motion for a new trial or 
sentencing, whichever is later. § 25-1912, R. R. S. 
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1943; Kennedy v. State, 170 Neb. 193, 101 N. W. 2d 853. 
In the present case, the defendant filed his notice of ap- 
peal within 1 month of the overruling of the motion for 
a new trial that he filed. But his motion for a new 
trial was filed more than 10 days after his plea of guilty 
was accepted and judgment entered thereon. In a very 
recent case, State v. Lacy, 195 Neb. 299, 237 N. W. 2d 
650, we stated as follows: “The time requirements of 
section 29-2103, R. R. S. 1943, are mandatory. A motion 
for a new trial under that section must be filed within 
10 days after the verdict is rendered, not within 10 days 
from the date of sentencing, unless the verdict and 
sentencing occur on the same day.” (Emphasis sup- 
plied.) See, also, State v. Wood, 195 Neb. 353, 238 N. W. 
2d 226 (1976). It is settled law in Nebraska that a mo- 
tion for a new trial that is not filed within the time 
specified by statute is a nullity and of no force and ef- 
fect. Ehlers v. Neal, 148 Neb. 697, 28 N. W. 2d 558. 
Consequently, since his notice of appeal was filed on 
November 10, 1975, long after a month had expired sub- 
sequent to his sentencing of September 26, 1975, this 
court has no jurisdiction of the appeal and the motion 
to dismiss for lack of jurisdiction is sustained. 

Since the case on its merits is fully briefed and we 
permitted full oral argument, we point out that there is 
no merit to the appeal. The sole issue raised is the ex- 
cessiveness of the sentence. The sentence of 18 months 
to 3 years is clearly within the statutory limits of the 
possible penalties of 1 to 10 years in the Nebraska Penal 
and Correctional Complex, and it must stand unless 
there has been an abuse of discretion by the trial judge 
in imposing the sentence. State v. Flaherty, 193 Neb. 
275, 226 N. W. 2d 631. There was an extensive pre- 
sentence investigation made in this case and the trial 
judge gave it careful consideration. The defendant is a 
grown, mature man. He is about 36 years of age. The 
defendant was a participant with several others in bur- 
glaries and thefts in Nance, Merrick, York, Hamilton, 


Vou. 196] JANUARY TERM, 1976 575 


David v. Tucker 


Hall, and Buffalo Counties. He did not act alone in the 
participation of these crimes, but rather the evidence 
supports the finding that it was a calculated, concerted, 
and continuous course of criminal conduct. Nor did the 
defendant act out of any urgent family or personal nec- 
essity. The record shows that he was making in the 
neighborhood of $1,000 per month in the trucking busi- 
ness during the same period of time of several months 
that he engaged in the different thefts over the central 
part of the State of Nebraska. There is evidence that 
the amount involved in the thefts was around $25,000, 
but by the defendant’s own admission, the amount of 
the thefts was around $6,000 or $7,000. The record also 
shows that the court, in a comprehensive statement at 
the end of the sentencing proceedings, carefully con- 
sidered all the mitigating factors that were urged by the 
defendant in imposing the sentence that it did. It is 
clear that there was no abuse of discretion on the part 
of the sentencing judge and that the asserted appeal is 
without merit. 

The motion to dismiss the appeal is sustained on the 
ground of lack of jurisdiction, and the appeal is hereby 
dismissed. 

APPEAL DISMISSED. 


LYLE E. DAVID, APPELLEE, v. ERNA TUCKER, APPELLANT. 
244 N. W. 2d 197 


Filed July 21, 1976. No. 40511. 


1. Joint Tenancy: Homesteads. Upon the death of one of the 
joint tenants, the survivor takes the entire title, and any in- 
terest that the survivor would otherwise take under the home- 
stead law is merged in the new title of the survivor. 

2. Frauds, Statute of: Contracts. The memorandum required by 
the statute of frauds is evidence of the oral contract and 
must contain the essential terms of the contract. Generally, 
the memorandum should contain the names of the parties, a 
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description of the land, the price, the general terms of the 
agreement, and the signature of the vendor. 

3. Frauds, Statute of: Contracts: Time. Ordinarily, time for 
performance is not an essential term of the contract, but it 
must be included in the memorandum to be enforceable. If 
omitted from the memorandum, the time for performance is 
not enforceable but the legal efficacy of the memorandum is 


not destroyed. 

4. Frauds, Statute of: Contracts: Evidence: Trial. Generally, 
parol evidence is admissible not to vary, contradict, or control 
the written contract of the parties, but to apply it to the sub- 
ject matter and thereby render certain that which otherwise 
would be doubtful and indefinite. 

5. Undue Influence: Trial: Evidence. A party alleging undue in- 
fluence has the burden to prove that the party influenced was 
a person who would be subject to undue influence, that there 
was an opportunity to exercise undue influence, that there was 
a disposition to exercise undue influence, and that the result 
was the effect of undue influence. 


Appeal from the District Court for Holt County: 
Henry F. REmMenr, Judge. Affirmed. 


Michael O. Johanns and Edward E. Hannon of Cronin 
& Hannon, for appellant. 


William W. Griffin, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLINTON, and Bropkey, JJ. 


BosLaucGu, J. 

This is an action for specific performance of an option 
to purchase real estate. The trial court found generally 
for the plaintiff, reformed the memorandum of the agree- 
ment to state the terms for payment, and granted spe- 
cific performance. 

The defendant has appealed and contends the agree- 
ment was invalid because it failed to satisfy the re- 
quirements of the homestead law and the statute of 
frauds and was the result of undue influence. The de- 
fendant also counterclaimed for damages for waste and 
the reasonable rental value of the property. 
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The land involved is Section 13, except the southwest 
quarter, in Township 26 North, Range 12, and the north- 
west quarter of Section 17, Township 26 North, Range 
11, all West of the 6th P.M. in Holt County, Nebraska. 
The land had been owned by the defendant and her late 
husband, Fred Tucker, as joint tenants with right of 
survivorship. When Fred Tucker died in 1956, the de- 
fendant became the owner in fee simple of the land. 
Any interest that she might have otherwise received 
under section 40-117, R. R. S. 1943, became merged in 
her new title. See Niemann v. Zacharias, 185 Neb. 450, 
176 N. W. 2d 671. Section 40-104, R. R. S. 1943, was not 
applicable to the option agreement and the defendant’s 
claim that the agreement was invalid because not ac- 
knowledged was without merit. 

The plaintiff had been a tenant upon the property 
for 19 years. In the fall of 1972 or the winter of 1973, 
the plaintiff told the defendant he was interested in 
buying the property. On April 15, 1973, the defendant 
wrote to the plaintiff stating that she would like to have 
$100 an acre for the 160-acre meadow and $95 an acre 
for the rest of the land. She further stated that she 
hoped this would be “O.K.” with the plaintiff, and if not 
she would rent the land to him again. 

In the fall of 1973, on two occasions, the plaintiff asked 
the defendant to accompany him to the Farmer’s Home 
Administration office in O’Neill, Nebraska, so that he 
could make arrangements to finance his purchase of the 
land. On each occasion the defendant stated that she 
wanted to wait for a while. 

On February 11, 1974, the defendant wrote to the plain- 
tiff stating that she was undecided about what to do, 
but that $100 an acre was too low a price for the land 
and she could not sell it for that. She further stated 
that if the plaintiff “can not do that,” she would rent it 
out again. — 

On February 14, 1974, the plaintiff went to see the de- 
fendant to find out why she had changed her mind. 
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The defendant stated that she had been offered $125 
an acre for the land. The plaintiff stated he would pay 
$125 an acre but would not go above that figure. The 
defendant said the plaintiff should pay more, but accord- 
ing to the plaintiff, finally said $125 an acre would be 
satisfactory. The parties discussed terms and, according 
to the plaintiff, the defendant wanted 29 percent down 
with the balance on a 10-year installment contract with 
equal payments and 7 percent interest. The defendant 
had received a letter from a lawyer, some time pre- 
viously, in which she had received advice as to how to sell 
the land. The parties finally arrived at an agreement 
to lease the land to the plaintiff for another year with 
an option in the lease for the plaintiff to purchase the 
land. A memorandum in the handwriting of the de- 
fendant was then prepared and signed by both parties. 
The memorandum, which is exhibit 4, was as follows: 

“Febr. 14th 1974, I lease the 640 acres to Lyle David 
for $2,100-$800. due the first of March, 1974, balance due 
Nov. 1974, with right to buy the place in 1975, for 
$125.00 an acre with 7 per cent interest 

“Rec’d of Lyle David $1.00 in cash to make this legal, 

“on 10 year contract 

“Erna Tucker 
“Lyle E. David.” 

On January 14, 1975, the plaintiff wrote to the de- 
fendant stating he wished to exercise the option and. 
enclosing a form of a proposed real estate contract 
stating the terms in greater detail than the memoran- 
dum of February 14, 1974. The defendant then con- 
sulted local counsel who wrote to the plaintiff on Febru- 
ary 13, 1975, stating that the defendant would not per- 
form the option agreement. 

The statute of frauds provides that a contract for 
the sale of any land shall be void unless the contract or 
a memorandum thereof be in writing and signed by the 
party by whom the sale is to be made. § 36-105, 
R. R. S. 1943. The memorandum is not the contract 
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but only written evidence of an oral contract. Ord v. 
Benson, 163 Neb. 367, 79 N. W. 2d 713. The memoran- 
dum must contain the essential terms of the contract. 
Heine v. Fleischer, 184 Neb. 379, 167 N. W. 2d 572; Kubi- 
cek v. Kubicek, 186 Neb. 802, 186 N. W. 2d 923. General- 
ly, the memorandum should contain the names of the 
parties, a description of the land, the price, the general 
terms of the agreement, and the signature of the vendor. 
Campbell v. Kewanee Finance Co., 133 Neb. 887, 277 
N. W. 593. Ordinarily, time for performance is not an 
essential term of the contract, but it must be included 
in the memorandum to be enforceable. Heine v. 
Fleischer, supra. 

The defendant claims the memorandum involved in 
this case was invalid because the description was insuf- 
ficient and the memorandum did not contain the es- 
sential terms of the contract in regard to the payments 
to be made by the plaintiff. 

Generally, parol evidence is admissible not to vary, 
contradict, or control the written contract of the par- 
ties, but to apply it to the subject matter and thereby 
render certain that which otherwise would be doubtful 
and indefinite. Holliday v. McWilliams, 76 Neb. 324, 
107 N. W. 578. In Wisnieski v. Coufal, 191 Neb. 598, 
216 N. W. 2d 736, a memorandum which referred to the 
“120 acres” was held sufficient and subject to amplifica- 
tion by parol evidence. See, also, Adams v. Thompson, 
28 Neb. 53, 44 N. W. 74; Ballou v. Sherwood, 32 Neb. 
666, 49 N. W. 790; Wright v. Negus, 111 Neb. 260, 196 
N. W. 148; Ruzicka v. Hotovy, 72 Neb. 589, 101 N. W. 
328. 

The option agreement in this case was contained in a 
lease of land which the plaintiff had been renting for 19 
years. The defendant owned no other 640-acre tract 
of land although she did own an 80-acre farm in Wayne 
County, Nebraska. 

The evidence clearly established that the option agree- 
ment had reference to the land which the plaintiff had 
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rented from the defendant for many years. The descrip- 
tion in the memorandum was sufficient to satisfy the 
statute of frauds and was subject to explanation and 
amplification by parol evidence. 

As to the terms for payment, the memorandum stated 
only that the price was $125 an acre for 640 acres on a 
10-year contract at 7 percent interest. The memoran- 
dum failed to state there was to be a 29 percent down- 
payment with the balance payable in equal annual in- 
stallments. The omission of these terms from the mem- 
orandum made the terms unenforceable, Heine v. 
Fleischer, supra, but did not destroy the legal efficacy 
of the memorandum otherwise. The plaintiff testified 
these terms were part of the agreement the parties 
had made and the defendant did not testify otherwise. 
The evidence was sufficient to justify reformation of the 
memorandum so that it would state the terms of the 
agreement that the parties actually entered into. 
Schweitz v. State Farm Fire & Cas. Co., 190 Neb. 400, 
208 N. W. 2d 664. See 66 Am. Jur. 2d, Reformation of 
Instruments, § 41, p. 565. 

With respect to undue influence, the burden was on 
the defendant to establish that the defendant was a 
person who would be subject to undue influence, that 
there was an opportunity to exercise undue influence, 
that there was a disposition to exercise undue influence, 
and that the result was the effect of undue influence. 
Gaeth v. Newman, 188 Neb. 756, 199 N. W. 2d 396. 

The evidence established the defendant was a widow, 
80 years of age, who had an eighth grade education. 
She had some physical problems that were not unusual 
for a person her age, but there was no evidence or claim 
that she was incompetent. The parties had carried on 
negotiations for a sale of the property over a period of 
about 18 months. The only matter which seemed to be 
in question was the price for the land. During this time 
the defendant wrote two letters to the plaintiff concern- 
ing the property. In the first letter she priced the land 
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at $95 and $100 per acre. In the second letter she said 
$100 per acre was not enough. She received an offer of 
$125 an acre from a broker before the conversation at 
her home took place on February 14, 1974. When the 
plaintiff agreed to that price she tried to get more but the 
plaintiff refused to go over $125 per acre. The defend- 
ant testified that she was afraid the plaintiff would go 
back to $100 per acre. In other words, the defendant 
agreed to the $125 an acre option price because she was 
afraid she might have to take less if she did not agree 
to $125 per acre. 

The evidence here failed to establish undue influence. 
We concur fully in the findings of the trial court on this 
issue. 

It is unnecessary to discuss the other assignments of 
error. The ee of the District Court is affirmed. 

AFFIRMED. 


NATALIE TAYLOR, APPELLANT, v. R. W. KARRER ET AL., 


APPELLEES. 
244 N. W. 2d 201 
Filed July 21, 1976. No. 40538. 

1. Malpractice: Limitations of Actions: Physicians and Surgeons. 
Section 25-222, R. S. Supp., 1974, provides that an action for 
professional negligence must be brought within 2 years pro- 
vided that if the cause of action is not discovered and could 
not be reasonably discovered within such 2-year period, then 
the action may be commenced within 1 year from the date of 
such discovery or from the date of discovery of facts which 
would reasonably lead to such discovery, whichever is earlier. 

2. : : . A cause of action for medical mal- 
piactles does not accrue until the patient discovers, or in the 
exercise of reasonable diligence should have discovered, that 
an act of malpractice occurred. 

8. Legislature: Statutes: Constitutional Law. The Legislature 
may make a reasonable classification of persons, corporations, 
and property for purposes of legislation concerning them, but 
the classification must rest upon real differences of situation 
and circumstances surrounding the members of the class relative 
to the subject of legislation which render appropriate its en- 
actment. 

>: ————: ———. While it is competent for the Legis- 
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lature to classify for purposes of legislation, the classification, 
to be valid, must rest on some reason of public policy, some 
substantial difference of situation or circumstance, that would 
naturally suggest the justice or expediency of diverse legis- 
lation with respect to the objects to be classified. 

5. Words and Phrases. A professional act or service is one aris- 
ing out of a vocation, calling, occupation, or employment in- 
volving specialized knowledge, labor, or skill, and the labor or 
skill involved is predominantly mental or intellectual, rather 
than physical or manual. 

6. Statutes: Constitutional Law. It is a general rule that a statute 
must be reasonably clear and definite to be valid. But a 
statute which is otherwise valid will not be held void or unin- 
telligible and meaningless unless it is so imperfect and de- 
ficient in its terms as to render it impossible of execution and 
enforcement. 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. Kortum, Judge. Affirmed. 


Wright & Simmons, for appellant. 


Van Steenberg, Brower, Chaloupka, Mullin & Holyoke 
and Henry R. Meister, for appellees. 


Heard before WuitTre, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CuINTON, and Bropkey, JJ. 


Newton, J. 

This is an action for malpractice against two medical 
practitioners. Defendants plead the statute of limita- 
tions and this issue was presented in a bifurcated trial. 
The court found that the action was barred by the 
statute of limitations. We affirm the judgment of the 
District Court. 

On appeal plaintiff asserts that the finding of the 
court is not supported by the evidence and that section 
25-222, R. S. Supp., 1974, is unconstitutional. There is 
very little conflict in the evidence. The record discloses 
that in the summer of 1967, Dr. R. W. Karrer ascertained 
that plaintiff had a thyroid condition and referred her 
to his codefendant Dr. Gerhard W. Schmitz who ad- 
vised surgery. Plaintiff was fully advised as to her con- 
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dition, the various methods of treatment, and all pos- 
sible consequences, including the fact that hypopara- 
thyroidism sometimes unavoidably resulted. Following 
surgery on July 24, 1967, her parathyroid tissue failed to 
function and control the calcium level in her body with 
the result that she developed hypoparathyroidism and 
had an abnormally low calcium level. This resulted in 
her sustaining muscular spasms and at times tetany, 
which is a severe and widespread form of muscular 
spasm. The failure of the parathyroid tissue to function 
is usually transient in nature but sometimes is perma- 
nent as was the case with plaintiff. For at least a year 
the defendant doctors had hopes that she would improve 
and the parathyroid tissue commence to function. Her 
condition was treated by administering medicants con- 
taining calcium and vitamin D. It is not disputed that 
the treatment was proper except that it was prescribed 
in insufficient quantities. Plaintiff was last treated by 
Dr. Schmitz on January 15, 1968, and told to return in 1 
month. She did not do so. Plaintiff was last treated for 
hypoparathyroidism by Dr. Karrer on April 22, 1969. 
This action was filed against Dr. Karrer on January 19, 
1973, and on February 1, 1974, Dr. Schmitz was made a 
defendant. 

In January 1969, plaintiff consulted Dr. Julian Maier 
in Denver, Colorado. Dr. Maier informed her that her 
trouble with tetany and spasms was due to her low 
calcium count and prescribed for the condition. She im- 
proved temporarily. As a result of her low calcium 
content, she developed cataracts and consulted Dr. John 
E. Edwards who refused to operate until her blood cal- 
cium was brought up to normal range. He referred her 
to Dr. James Philip Clarke. Dr. Clarke succeeded in 
restoring her calcium content to a normal level and 
stabilizing it. Her cataracts were subsequently removed 
by Dr. Edwards. The medication prescribed by Dr. 
Clarke was similar to that prescribed by the defendants 
but given in greatly increased quantities. Plaintiff, after 
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treatment by Dr. Clarke, never again sustained tetany 
but continued to have muscular spasms at times. All 
the doctors advised plaintiff that her condition of hypo- 
parathyroidism and its attendant symptoms, despite the 
most expert medical care, sometimes followed thyroid 
surgery. It appears that the primary contention of 
plaintiff and the basis for this action is that the treat- 
ment prescribed and followed by defendants was in- 
adequate. 

Section 25-208, R. S. Supp., 1974, provides for a 2-year 
limitation on the time to bring an action for malpractice. 
Section 25-222, R. S. Supp., 1974, provides that an action 
for professional negligence must be brought within 2 
years provided that: “* * * if the cause of action is not 
discovered and could not be reasonably discovered with- 
in such two-year period, then the action may be com- 
menced within one year from the date of such discovery 
or from the date of discovery of facts which would 
reasonably lead to such discovery, whichever is earlier; 
* * =? We have held that a cause of action for medical 
malpractice does not accrue until the patient discovers, 
or in the exercise of reasonable diligence should have 
discovered, the act of malpractice. See, Spath v. Mor- 
row, 174 Neb. 38, 115 N. W. 2d 581; Toman v. Creighton 
Memorial St. Josephs Hosp., Inc., 191 Neb. 751, 217 
N. W. 2d 484. When did the plaintiff learn, or when 
should she have learned, that the post-operative treat- 
ment by defendants was, as she alleges, improper or 
inadequate? 

Plaintiff was apprised before her surgery by Dr. 
Schmitz of the possibility of developing hypoparathyroid- 
ism and knew comparatively soon after the operation 
that she had developed this condition. Both she and the 
defendants were hopeful of a recovery. She under- 
stood the nature and causes of her difficulty and was 
aware that calcium and vitamin D were required to 
treat it. She consulted Dr. Edwards on May 22, 1969, 
and was hospitalized by Dr. Clarke on June 10, 1969. 
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These doctors informed her that her calcium “was way 
too low.” She was told that she could not have eye 
surgery until her calcium was built up to normal and 
stabilized and that this could be done. She concedes 
that it was done by greatly increasing the dosages to the 
point that she was receiving 32 calcium and 5 Calciferol 
pills daily. In view of this experience it is obvious that 
she then knew that she could receive relief and that 
the treatment accorded by defendants, though proper, 
had been inadequate. Notwithstanding this knowledge, 
she did not institute legal action until more than 4 
years later. The statute of limitations has run. 

Plaintiff asserts that the statute of limitation above 
cited is unconstitutional as special legislation in viola- 
tion of Article III, section 18, Constitution of Nebraska. 
“The Legislature may make a reasonable classification 
of persons, corporations, and property for purposes of 
legislation concerning them, but the classification must 
rest upon real differences of situation and circumstances 
surrounding the members of the class relative to the 
subject of legislation which render appropriate its enact- 
ment.” State ex rel. Rogers v. Swanson, 192 Neb. 125, 
219 N. W. 2d 726. 

“While it is competent for the Legislature to classify 
for purposes of legislation, the classification, to be valid, 
must rest on some reason of public policy, some sub- 
stantial difference of situation or circumstance, that 
would naturally suggest the justice or expediency of 
diverse legislation with respect to the objects to be 
classified.” Tom & Jerry, Inc. v. Nebraska Liquor Con- 
trol Commission, 183 Neb. 410, 160 N. W. 2d 232. 

Section 25-222, R. S. Supp., 1974, is a statute dealing 
with professional negligence. “A ‘professional’ act or 
service is one arising out of a vocation, calling, occupa- 
tion, or employment involving specialized knowledge, 
labor, or skill, and the labor or skill involved is pre- 
dominantly mental or intellectual, rather than physical 
or manual.” Marx v. Hartford Acc. & Ind. Co., 183 
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Neb. 12, 157 N. W. 2d 870. There are substantial reasons 
for legislative discrimination in regard to this field. 
We have seen in recent years the growth of mal- 
practice litigation to the point where numerous insur- 
ance companies have withdrawn from this field. In- 
surance rates are practically prohibitive so that many 
professional people must either remain unprotected or 
pass the insurance charges along to their patients and 
clientele in the form of exorbitant fees and charges. 
This unduly burdens the public which requires profes- 
sional services. On the other hand, a victim of mal- 
practice is frequently unaware of it, or deceived in re- 
gard to it, for long periods of time. Such a person’s 
situation is different from that sustained by persons 
subjected to ordinary personal or property injury. 
The situation of professional people and of those to 
whom they render services is substantially different from 
the normal situation encountered in the rendering of 
ordinary services and injuries sustained thereby. Public 
policy dictates diverse legislation in regard to profes- 
sional services. We do not find the statute to be un- 
constitutional as special legislation. 

It has also been suggested that the statute is void for 
vagueness. “It is a general rule that a statute must 
be reasonably clear and definite to be valid. But a 
statute which is otherwise valid will not be held void or 
unintelligible and meaningless unless it is so imperfect 
and deficient in its terms as to render it impossible of 
execution and enforcement.” Neeman v. Nebraska Nat. 
Resources Commission, 191 Neb. 672, 217 N. W. 2d 166. 
The legislative purpose is clear and although questions 
may arise as to who are professionals and what are 
professional services, we do not find the statute to be so 
imperfect or deficient as to render its enforcement im- 
possible. Such questions are faced in regard to many 
statutes and on occasion require construction. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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FoxLEY CATTLE CoMPANY, A NEBRASKA PARTNERSHIP, 
APPELLANT, V. BANK OF MEAD, A NEBRASKA BANKING 
CORPORATION, APPELLEE, ST. PAUL FIRE & Marine IN- 


SURANCE CoMPANY, GARNISHEE-APPELLEE, 
244 N. W. 2d 205 


Filed July 21, 1976. No. 40545. 


1. Bonds: Insurance: Words and Phrases. A fidelity bond is an 
indemnity insurance contract whereby insurer agrees to in- 
demnify the insured against loss arising from want of integrity, 
fidelity, or honesty of employees or other persons holding posi- 
tions of trust. 

2. Bonds: Insurance: Contracts. For the insurer to be liable to 
its insured on a contract of employee fidelity insurance, the 
insured must sustain an actual loss of the nature insured 
against. 

3. Bonds: Insurance: Damages. An insurer under a fidelity bond 
is liable only in event of loss sustained by the insured. 

4, Bonds: Insurance: Contracts. Legal liability of a named in- 
sured to a third party does not create legal liability of the in- 
surer under a blanket honesty bond to such third party. 

Contracting parties are presumed to 
act for themselves and an intent to benefit a third person 
should be clearly expressed in the contract. 

6. Bonds: Insurance: Contracts: Damages. In contracts of in- 
demnity against loss, an insurer does not become liable until 
the insured has suffered proven loss. 


Appeal from the District Court for Saunders County: 
Donatp J. HAMILTON, Judge. Affirmed. 


John R. Douglas of Cassem, Tierney, Adams & Gotch, 
for appellant. 


Joseph Ginsburg of Ginsburg, Rosenberg, Ginsburg 
& Krivosha, for appellee. 


Emil F. Sodoro and Ronald H. Stave, for garnishee- 
appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropkKEy, JJ. 


Wuite, C. J. 
This case involves a garnishment action brought by 
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the plaintiff, Foxley Cattle Company, against the St. 
Paul Fire and Marine Insurance Company (hereinafter 
referred to as St. Paul). 

Plaintiff is a judgment creditor of the defendant, 
Bank of Mead, having obtained a judgment in the 
amount of $227,850.71 against the bank. The basic 
facts giving rise to plaintiff's cause of action and the 
resulting judgment in that case were as follows: Ken- 
neth W. Schuette, president and a paid employee of the 
Bank of Mead, made certain representations to the 
plaintiff concerning the ownership, clear title, and lo- 
cation of 1,802 head of steers. These representations 
were in fact untrue. In reliance upon the fraudulent 
representations of Schuette, plaintiff issued its check, 
payable to the Bank of Mead and Agri-Land & Beef, 
Ine. No cattle were ever delivered to plaintiff. The 
jury verdict in favor of the plaintiff against the Bank 
of Mead was affirmed by this court on appeal. Foxley 
Cattle Co. v. Bank of Mead, ante p. 1, 241 N. W. 2d 495 
(1976). 

After obtaining its judgment, plaintiff caused sum- 
mons and interrogatories in garnishment to be issued to 
St. Paul. Thereafter, St. Paul filed its answers, ad- 
mitting that it had issued various bonds to the Bank of 
Mead (copies of these bonds were attached to the an- 
swers), but denying that it was indebted to the defend- 
ant at the time of the garnishment summons. 

Trial on plaintiff’s application for determination of 
liability of St. Paul was held on September 5, 1975. On 
October 31, 1975, the District Court found that, at the 
time of the service of summons in garnishment, St. 
Paul was indebted to the defendant Bank of Mead under 
the terms of its bonds and liable to the plaintiff in the 
amount of $227,850.71, plus $95,808.43 in prejudgment 
interest, plus $16,457.62 interest to date of judgment, 
for a total of $340,116.76, plus costs, including reasonable 
attorneys’ fees. 

On November 10, 1975, St. Paul filed motions for a 
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new trial and for a judgment notwithstanding the ver- 
dict. On December 5, 1975, the District Court denied 
the motion for a new trial, but granted the motion for 
judgment notwithstanding the verdict, finding that its 
judgment of October 31, 1975, in favor of the plaintiff, 
should be vacated and set aside and that a judgment for 
the garnishee should be entered. The District Court 
vacated and set aside its judgment of October 31, 1975, 
against St. Paul and entered judgment in favor of St. 
Paul, finding that St. Paul was not indebted or liable to 
the plaintiff or the Bank of Mead. Plaintiff appeals. 
We affirm the judgment of the District Court. 

Plaintiff alleges that St. Paul is indebted to the Bank 
of Mead by virtue of several bonds which St. Paul had 
issued to the Bank of Mead. 

Excess Blanket Employee Dishonesty Bond No. 400 
CG 4176, issued by St. Paul to the Bank of Mead pro- 
vided: “The Underwriter, in consideration of the pay- 
ment of the premium, and subject to the Declarations 
made a part hereof, the General Agreements, Conditions 
and Limitations, and other terms of this bond, agrees to 
indemnify and hold harmless the Insured from and 
against any loss sustained by the Insured at any time 
but discovered during the Bond Period, including loss of 
money, securities or other property held by the Insured 
for any purpose or in any capacity and whether so held 
gratuitously or not and whether or not the Insured is 
liable therefor, through any dishonest, fraudulent or 
criminal act committed anywhere by any of the Em- 
ployees, acting alone or in collusion with others * * *.” 

Bankers Blanket Bond No. 400 CP 5231, issued by 
St. Paul to the Bank of Mead provided: “The St. Paul 
Fire and Marine Insurance Company (herein called Un- 
derwriter), in consideration of agreed premiums and sub- 
ject to these Declarations, the General Conditions of this 
Bond and the terms and limitations expressed in its In- 
suring Clauses, agrees to indemnify the Insured * * * 
from and against any losses sustained by the Insured as 
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the result of any of the occurrences or events mentioned 
in the Bond * * * which shall happen at any time but 
which are discovered by the Insured subsequent to noon 
of the 16th day of March 1970 ** *, * ** 

“(A) Dishonesty 

“The Underwriter agrees to indemnify the Insured 
to any amount not exceeding the amount stated in the 
Declarations for this Insuring Clause, or endorsement 
amendatory thereto, from and against any loss, or any 
loss of Property, by reason of any dishonest, fraudulent 
or criminal act of any of the Employees, wherever 
committed and whether acting alone or in collusion with 
others * * *,” 

Plaintiff contends on appeal, as it did in the District 
Court, that the misrepresentations made to it by 
Schuette, a salaried employee of the Bank of Mead, were 
fraudulent and dishonest acts within the terms of these 
bonds, and that the judgment which it obtained against 
the Bank of Mead, based upon these fraudulent mis- 
representations, was a loss sustained by the bank as a 
result of the fraudulent and dishonest act of one of its 
employees, and thus within the coverage of these bonds, 
making St. Paul liable and indebted to the Bank of 
Mead. 

“In order that a surety or insurer may be liable under 
a fidelity bond, the loss suffered by the insured employer 
must be caused by acts or defaults within the contem- 
plation of the bond.” 35 Am. Jur. 2d, Fidelity Bonds 
and Insurance, § 18, p. 515. The insurer under a fidelity 
bond is liable only for losses sustained by the insured 
and of the type described in the insurance contract. 
KAMI Kountry Broadcasting Co. v. United States Fi- 
delity & Guaranty Co., 190 Neb. 330, 208 N. W. 2d 254 
(1973). 

The issue, therefore, in this case is whether or not 
the judgment obtained against the Bank of Mead by the 
plaintiff, resulting from the fraudulent misrepresenta- 
tions to the plaintiff by the former president of the 
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Bank of Mead, was a loss within the contemplation of 
these bonds. We hold that it was not. 

We find the reasoning of Ronnau v. Caravan Inter- 
national Corp., 205 Kan. 154, 468 P. 2d 118 (1970), ap- 
plicable to this case. The facts in that case are closely 
on point with the facts of the case before us. 

There, the plaintiff, Ronnau, had obtained a default 
judgment against Caravan. Plaintiff’s petition had al- 
leged two causes of action against Caravan. Count I 
was based upon breach of contract. Count II sought 
compensatory and punitive damages against Caravan 
and one Doyle, a former president of Caravan, for 
fraudulent representations made by Doyle and other 
employees of Caravan. 

Having obtained a default judgment against Caravan 
on the two counts, plaintiff then brought garnishment 
proceedings against the Insurance Company of North 
America (INA) which had issued an indemnity bond to 
Caravan. INA denied liability or indebtedness to Cara- 
van. Plaintiff, Ronnau, made two claims against INA, 
asserting that INA was indebted to Caravan on the basis 
of each claim. Claim one was based upon the judgment 
which Ronnau had obtained against Caravan, based up- 
on the fraudulent representations made by Caravan 
and its employees. Ronnau asserted that his judgment 
based upon these fraudulent representations was within 
the coverage of the Blanket Honesty Bond, by which 
INA had agreed to indemnify Caravan against: ““* * * 
any loss of money or other property, belonging to the 
Insured, or in which the Insured has a pecuniary in- 
terest, or for which the Insured is legally liable, or held 
by the Insured in any capacity whether the Insured is 
legally liable therefor or not, through any fraudulent 
or dishonest act or acts committed by any of the Em- 
ployees * * * acting alone or in collusion with others 
* * * which the Insured shall sustain and discover as 
provided in Section * * *”” 

The Supreme Court of Kansas upheld the holding of 
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the District Court denying liability of INA to Caravan 
under the terms of the Blanket Honesty Bond, stating: 
“With respect to Claim One, the district court concluded 
the bond issued to Caravan by INA did not insure Cara- 
van against liability to third parties and imposed no 
obligation upon INA to indemnify creditors of Caravan, 
such as the appellant; that the bond was not a third 
party beneficiary contract, nor a contract of insurance 
against liability; that the purpose and intent of the 
bond was to indemnify Caravan against direct losses of 
money or property through employee dishonesty — not 
to insure Caravan against liability to third parties; 
that Caravan had not sustained a direct loss of money 
or property by reason of appellant’s judgment, and that 
the judgment was not a loss to Caravan within the cov- 
erage of the bond. * * * 

“The appellant maintains that, in support of Claim 
One, the focal point of this issue is the fact the Blanket 
Honesty Bond is, at least in part, a policy of liability 
insurance, which insures against liability of Caravan to 
third persons, including himself. He contends that one 
policy of insurance may indemnify against both direct 
loss and against liability. He asserts the policy in- 
demnifies or insures against four conditions, and that 
the third coverage — loss of money or other property 
for which the insured is legally liable — in consequence 
of fraudulent and dishonest acts of Caravan’s employees, 
indemnifies against both direct loss and against liability. 
He argues that INA, as garnishee under the policy, 
agreed to insure Caravan for any loss of money or other 
property for which it was ‘legally liable’; that Caravan 
sustained a loss by the fraudulent conduct of its employ- 
ees and legal liability therefor was established by the 
judgment below in favor of appellant; that to hold 
otherwise would be to eliminate the words ‘for which 
the Insured is legally liable’ from the policy, which can- 
not be done; that the words are clear and unmistakable 
and are to be construed in their natural and ordinary 
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meaning; that no other provisions of the policy control 
their meaning, and the indemnity being against liability 
under the third coverage of the policy, INA became 
liable to appellant upon determination of Caravan’s li- 
ability to him by reason of the judgment rendered on 
Count II of the petition. 

“We cannot agree with appellant’s construction of the 
bond. The insuring clause and other pertinent pro- 
visions of the bond have been set forth. In clear and 
unambiguous terms, INA agreed to indemnify Caravan 
against loss of money or other property caused by ‘fraud- 
ulent or dishonest’ acts of its employees. The category 
of insurance contracts into which the Blanket Honesty 
Bond falls is termed fidelity guaranty insurance. A 
fidelity bond is an indemnity insurance contract whereby 
one for consideration agrees to indemnify the insured 
against loss arising from the want of integrity, fidelity 
or honesty of employees or other persons holding posi- 
tions of trust. Such a contract is considered to be one 
on which the insurer is liable only in the event of a 
loss sustained by the insured. It is direct insurance pro- 
cured by him in favor of himself, as contrasted with 
bonds running to the benefit of members of the public 
harmed by the misconduct of the covered individual, 
which bonds are third-party beneficiary contracts. (13 
Couch on Insurance 2d, §§ 446:1, 446:2.) 

“For the insurer to be liable to its insured on a con- 
tract of employee fidelity insurance, the insured must 
sustain an actual loss of the nature insured against. 
The rule is stated in 13 Couch, op. cit., supte, § 46:219, 
p. 253, as follows: 

“‘The contract of fidelity insurance is a contract 
against loss. It is a contract of indemnity on which the 
insurer is liable only in the event of loss sustained by the 
obligee in consequence of conduct of the nature specified 
in the contract. It has been held that there can be no 
recovery on a fidelity bond in the absence of loss or 
damage to the insured, and lack of any pecuniary loss 
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by the obligee from the wrongful acts constitutes a good 
defense, since in such case no recovery can be had.’ 
“See, also, 35 Am. Jur., 2d, Fidelity Bonds and Insurance, 
§ 39, p. 530; 41 Am. Jur., 2d, Indemnity, § 29, p. 720. 
* x * 

“Manifestly, it would not seem from the nature of a 
fidelity bond that uninsured third parties should be al- 
lowed to recover. Nowhere in the language of the 
bond do we find that INA assumed an obligation to 
respond to liability of Caravan to third persons, such 
as the appellant here. The obligation expressed is to 
indemnify Caravan against loss of money or other prop- 
erty of a described class. The obligation of the bond 
runs to Caravan, to respond to actual loss it sustains, 
not the loss of third persons. Under no reasonable con- 
struction of the bond can it be said to insure against 
Caravan’s liability to third persons, nor can it be con- 
sidered to be a third-party beneficiary contract. It was 
a contract designed solely for the benefit of the formal 
parties thereto, insuring against loss to Caravan of the 
described money or property due to the fraudulent or 
dishonest acts of its employees. 

“We are of the firm opinion the INA’s contract meant 
exactly what it said, that is, it insured Caravan only 
against the defalcations of its employees. The protection 
of the bond was for the protection of Caravan alone. 
It was in the nature of a personal insurance contract. 
The appellant was not a party to the contract, was not 
named or referred to therein, and had no legal rights 
thereunder. In short, INA’s liability does not arise un- 
til Caravan has sustained a proven loss.” (Emphasis 
supplied.) 

The above-quoted language effectively disposes of 
plaintiff's contention and argument that its judgment 
against the Bank of Mead was a loss within the contem- 
plation of these bonds. 

Since we hold that plaintiff’s judgment was not a loss 
sustained by the Bank of Mead within the contemplation 
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of these bonds, no indebtedness or liability existed on the 
part of St. Paul to the Bank of Mead which could be 
garnished by the plaintiff. The District Court was cor- 
rect in finding in favor of St. Paul. 

We have examined the other matters raised by the 
plaintiff and find them to be without merit. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


First NATIONAL BANK & Trust Company oFr LINCOLN, 
APPELLEE, V. OHIO CASUALTY INSURANCE COMPANY, 


APPELLANT. 
244 N. W. 2d 209 


Filed July 21, 1976. No. 40598. 


1. Motor Vehicles: Certificate of Title Act. Under the Nebraska 
Certificate of Title act, sections 60-102 to 60-117, R. R. S. 
1943, a certificate of title is the exclusive method provided 
by statute for the transfer of title to an automobile, but it is 
not conclusive of ownership. 

A certificate of title to a motor vehicle conveys 
No greater interest than the grantor has. 

3. Motor Vehicles: Larceny: Certificate of Title Act. A thief can 
acquire no title to an automobile stolen by him, nor can title 
to such vehicle be acquired through another’s larceny or theft. 

The Nebraska Certificate of Title Act 

does not prevent owners of stolen vehicles from reclaiming 

them; and rights acquired by subsequent bona fide purchasers 
of the stolen vehicles are subject to those of the true owners. 


Appeal from the District Court for Lancaster County: 
WiLt1amM D. BLuE, Judge. Reversed and remanded. 


Con M. Keating of Marti, Dalton, Bruckner, O’Gara & 
Keating, for appellant. 


Ginsburg, Rosenberg, Ginsburg & Krivosha and James 
E. Gordon, for appellee. 


596 NEBRASKA REPORTS [ Vou. 196 
First Nat. Bank & Trust Co. v. Ohio Cas. Ins. Co. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTOoN, CLINTON, and BropkeEy, JJ. 


BRODKEY, J. 

Ohio Casualty Insurance Company, hereinafter re- 
ferred to as Ohio Casualty or the Insurance Company, 
appeals a District Court judgment against it in the 
amount of $5,500 and costs for the alleged conversion of 
a 1973 Cadillac automobile. The case was tried on the 
facts as stipulated by the parties. In its order, the Dis- 
trict Court found that First National Bank and Trust 
Company of Lincoln, hereinafter referred to as First 
National or the Bank, acquired a lien on the automobile 
by virtue of an installment sales contract noted on the 
certificate of title, that was “paramount to any interest 
claimed by the defendant.” One of Ohio Casualty’s rep- 
resentatives, using self-help, removed the car from Ne- 
braska without First National’s consent, and the court 
found that Ohio Casualty had converted the car. We 
reverse. 

The 1973 Cadillac automobile involved in this case 
was purchased in Oregon by Joseph J. and E. Joy 
Fernandez on or about October 26, 1972. On that same 
date, they applied for an Oregon certificate of title to 
the car, and received it on November 2, 1972. On or 
about December 10, 1972, the car was stolen from the 
Fernandezes in Burbank, California. Ohio Casualty was 
the Fernandezes’ insurance carrier; and on January 9, 
1973, it paid $8,400 to the Fernandezes to cover the car’s 
loss, who at that time assigned their title certificate to 
the car to the insurance company. On July 20, 1973, 
Ohio Casualty made application to the State of Oregon 
for a certificate of title in its name, and received it on 
August 3, 1973. 

Meanwhile, the county clerk of Scotts Bluff County, 
Nebraska, on December 26, 1972, issued a Nebraska cer- 
tificate of title on the car to one William F. Handy 
based upon a forged Arizona certificate of title. The 
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car was subsequently brought to Lincoln, where, on 
February 28, 1973, a certificate of title from Lancaster 
County was issued in the name of one Matthew John 
Brady. Misle Chevrolet Company purchased the Cadil- 
lac from a Matthew Brady, and obtained a certificate 
of title in its name in Lancaster County, on March 1, 
1973. Later a Jerry Neva bought the car from Misle 
Chevrolet and obtained a certificate of title to the car 
on March 6, 1973. First National acquired a lien on 
the car by virtue of an installment sales agreement 
covering this sale. The lien was noted on the Nebraska 
certificate of title as required by law. Some time later, 
the Federal Bureau of Investigation which had been 
searching for the car stolen from the Fernandezes, lo- 
cated the car in Lincoln, Nebraska, and notified an 
agent of Ohio Casualty, who, on January 24, 1974, using 
only self-help, removed the vehicle from Lincoln to Cal- 
ifornia, where appellant has its west coast office. The 
Cadillac was sold by the Insurance Company under 
sealed bids for $5,500. 

The sole issue in this case is whether, under the Ne- 
braska Certificate of Title Act, sections 60-102 to 60-117, 
R. R. S. 1943, First National, having noted its lien on 
the Nebraska certificate of title acquired rights superior 
to Ohio Casualty, in view of the fact First National’s 

. chain of title originated in a thief. The District Court 
answered this question in the affirmative. We disagree 
and reverse. 

The pertinent statute, section 60-105, R. R. S. 1943, 
provides in part: ‘(1) No person, except as provided in 
section 60-110, acquiring a motor vehicle, commercial 
trailer, semitrailer, or cabin trailer from the owner 
thereof, whether such owner be a manufacturer, im- 
porter, dealer, or otherwise, shall acquire any right, 
title, claim, or interest in or to such motor vehicle, com- 
mercial trailer, semitrailer, or cabin trailer until he 
shall have had delivered to him physical possession of 
such motor vehicle, commercial trailer, semitrailer, or 
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cabin trailer and a certificate of title or a manufactur- 
er’s or importer’s certificate duly executed in accordance 
with the provisions of this act, * * *.” (Emphasis sup- 
plied.) 

First National urges that since Ohio Casualty has not 
complied with the provisions of section 60-105, it can 
have no recognizable claim to the automobile in question. 
This court has stated that the purpose of the Certificate 
of Title Act is to provide a means of identifying motor 
vehicles, ascertaining motor vehicle owners, and pre- 
venting theft of motor vehicles and fraud in the trans- 
fer of motor vehicles. State Farm Mut. Auto. Ins. Co. 
v. Drawbaugh, 159 Neb. 149, 65 N. W. 2d 542 (1954); 
Snyder v. Lincoln, 150 Neb. 580, 35 N. W. 2d 483 (1948). 
To achieve this end, the Legislature has provided that 
the exclusive means of transferring title was that pro- 
vided by the statutory scheme. State Farm Mut. Auto. Ins. 
Co. v. Drawbaugh, supra; Snyder v. Lincoln, 156 Neb. 
190, 55 N. W. 2d 614 (1952). This method of transfer 
does not, however, create title where none exists, nor 
does it give a transferee greater title than that of his 
transferor. In Snyder v. Lincoln, 156 Neb. 190, at 195, 
we stated: “In Loyal’s Auto Exchange, Inc. v. Munch, 
supra, we said, in effect, that a purchaser who receives 
possession of an automobile without obtaining a certifi- 
cate of title thereto, in accordance with the statute, 
acquires no title or ownership therein. We did not say 
that the possession of a certificate of title was an ab- 
solute muniment of title. A thief with a certificate of 
title to a stolen automobile does not divest the owner of 
his right to take it wherever he can find it. A certificate 
of title is essential to convey the title to an automobile, 
but it is not conclusive of ownership. It is simply the ex- 
clusive method provided by statute for the transfer of 
title to a motor vehicle. It conveys no greater interest 
than the grantor actually possesses.” 

The effect of a certificate of title has been stated 
in various ways by this court. The certificate has been 
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found to be “conclusive of ownership” under the cir- 
cumstances of particular cases. Terry Bros. & Meves 
v. National Auto Ins. Co., 160 Neb. 110, 69 N. W. 2d 361 
(1955); Garbark v. Newman, 155 Neb. 188, 51 N. W. 2d 
°315 (1952). In other cases, we have stated that the 
certificate is “generally conclusive of ownership.” For- 
man v. Anderson, 183 Neb. 715, 163 N. W. 2d 894 (1969); 
Turpin v. Standard Reliance Ins. Co., 169 Neb. 233, 99 
N. W. 2d 26 (1959); State Farm Mut. Auto. Ins. Co. v. 
Drawhaugh, supra. Yet, in other cases, the court has 
stated that the certificate is ‘“‘not conclusive of owner- 
ship.” Allstate Ins. Co. v. Enzolera, 164 Neb. 38, 81 
N. W. 2d 588 (1957); Burns v. Commonwealth Trailer 
Sales, 163 Neb. 308, 79 N. W. 2d 563 (1956); Snyder v. 
Lincoln, 150 Neb. 580, 35 N. W. 2d 483, 156 Neb. 190, 55 
N. W. 2d 614. We have never stated that the certifi- 
cate of title is always conclusive of ownership. To hold 
that a certificate of title procured by theft, forgery, 
fraud, or misrepresentation is conclusive would defeat 
the very purpose of the legislation. Burns v. Common- 
wealth Trailer Sales, supra, at 316. 

When the property underlying the certificate of title 
has been obtained by illegal means, a distinction has 
been made between stolen property and that acquired 
by fraud. The distinction is set out in the three Snyder 
cases, 150 Neb. 580, 35 N. W. 2d 483, 153 Neb. 611, 45 
N. W. 2d 749, 156 Neb. 190, 55 N. W. 2d 614, and cited 
in later cases. One obtaining property by larceny can- 
not convey good title even to an innocent purchaser 
for value, but one obtaining property by fraud has a 
voidable title, and may convey that title to a bona fide 
purchaser who is then protected from claims of others. 
Enzolera, supra, at 41; Snyder, 150 Neb. at 588, 153 Neb. 
at 620, 156 Neb. at 195. On the other hand, the right of 
an owner or an assignee of the owner to recover his 
stolen automobile remains open to him. Snyder, 156 
Neb. at 195; Enzolera, supra. 

State Farm Mut. Auto. Ins. Co. v. Drawbaugh, supra, 
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has left in some question the validity and effect of the 
rule stated in the Snyder cases. In Drawbaugh the in- 
surance company, as in this case, had paid the owner of 
a stolen car and taken an assignment of the owner’s 
certificate of title. The company, however, did not ob- 
tain a certificate of title in its own name. The defend- 
ant had purchased the car and had a Nebraska certifi- 
cate of title. This court, in affirming the trial court’s 
decision in favor of the defendant in the replevin action, 
apparently overiooked or ignored the language in the 
Snyder cases with regard to stolen cars. The case, the 
court found, fell within the “generally conclusive” cer- 
tificate category. Instead, the court relied upon Loyal’s 
Auto Exchange, Inc. v. Munch, 153 Neb. 628, 45 N. W. 
2d 913 (1951), quoting an Ohio case, Crawford Finance 
Co. v. Derby, 63 Ohio App. 50, 25 N. E. 2d 306 (1939). 
The court concluded that “A purchaser who receives 
possession of an automobile without obtaining the certif- 
icate of title thereto, as required by our statute, acquires 
no title or ownership therein.” 159 Neb. at 157. We 
point out that neither the Loyal’s Auto nor Crawford 
cases involved stolen automobiles. As a matter of fact, 
Ohio follows the rule we enunciated in the Snyder cases 
in theft cases. In Hardware Mut. Cas. Co. v. Gall, 15 
Ohio St. 2d 261, 240 N. E. 2d 502 (1968), the court held 
that a thief could not convey a valid title to a stolen 
motor vehicle to a bona fide purchaser for value without 
notice, although the certificate of title used in the pur- 
ported transfer appeared valid on its face. See, also, 
General Motors Acceptance Corp. v. Birkett L. Williams 
Co., 46 Ohio Op. 311, 243 N. E. 2d 882 (1969). Loyal’s 
Auto and Crawford should not have governed the Draw- 
baugh case, without specifically overruling the Snyder 
cases. Ten years later, in Enzolera, supra, a case in- 
volving an insurance carrier-assignee and a subsequent 
bona fide purchaser, the court again cited the Snyder 
cases for the proposition that “generally, a thief can 
acquire no title to stolen property, nor can title to per- 
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sonal property be acquired through another’s larceny or 
theft.” 164 Neb. at 41. The court did not mention 
Drawbaugh, but seemed to base its decision in favor of 
the insurance company on the “duly issued” language of 
section 60-105, R. R. S. 1943, since the Nebraska certifi- 
cate of title in Enzolera had been issued on the basis 
of a duplicate of an Ohio certificate, rather than as 
enumerated in section 60-106, R. R. S. 1943. 

The court in Enzolera did not question the viability 
of the Snyder cases, but did not apply the rule to En- 
zolera; nor was the rule actually applied in the Snyder 
cases. The first Snyder case reversed a judgment for 
the defendant in the replevin case because the trial 
court had refused to distinguish between theft and 
fraud. Snyder, 150 Neb. 580, 35 N. W. 2d 483 (1948). 
In the later two Snyder cases, the taking had already 
been determined by retrial to have been by fraud, not 
theft. Snyder, 153 Neb. 611, 45 N. W. 2d 749 (1951), 
156 Neb. 190, 55 N. W. 2d 614 (1952). 

The correct rule is that stated in the Snyder cases 
that, even under the Nebraska Certificate of Title Act, 
a thief cannot acquire title to stolen property, nor can 
title to personal property be acquired through another’s 
larceny or theft. We agree with the Ohio Supreme 
Court, which, in construing its certificate of title statute, 
which, in pertinent part, is almost identical to Nebras- 
ka’s, held that a subsequent bona fide purchaser holding 
a certificate of title on a stolen automobile cannot pre- 
vail over the true owner absent some kind of estoppel. 
Hardware Mut. Cas. Co. v. Gall, supra. That court in 
making its ruling stated: “[w]Je apparently must again 
dispel the erroneous notion that whoever first obtains 
an apparently valid Ohio certificate of title will be en- 
titled to retain possession of the automobile regardless 
of whether he is the real owner or a bona fide purchaser 
without notice, whose title derives from a thief. See 
Buckeye Union Casualty Co. v. Nichols, 6 Ohio App. 2d 
36, 215 N. E. 2d 733.” 
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We also point out that section 60-109, R. R. S. 1943, 
provides in part: ‘The department shall prepare a re- 
port listing motor vehicles stolen and recovered as dis- 
closed by the reports submitted to it and the report 
shall be distributed as it may deem advisable. In the 
event of the receipt from any county clerk of a copy of 
a certificate of title to such motor vehicle, the depart- 
ment shall immediately notify the rightful owner there- 
of and the county clerk who issued such certificate of 
title, and if, upon investigation, it appears that such 
certificate of title was improperly issued, the department 
shall immediately cancel the same.” It is obvious from 
this section that the certificate of title was not intended 
to, and does not, prevent owners from reclaiming motor 
vehicles stolen from them, and that the rights of the 
bona fide purchaser are subject to those of the true 
owner. See Hardware Mut. Cas. Co. v. Gall, supra, 240 
N. E. 2d at 506. 

To the extent that State Farm Mut. Auto. Ins. Co. 
v. Drawbaugh, supra, is inconsistent with this opinion, 
it is overruled. We hold that the true owner, and his 
lawful successors in interest, have rights paramount to 
those of a subsequent bona fide purchaser of a stolen 
automobile holding a Nebraska certificate of title on the 
vehicle based upon a chain of ownership originating with 
the thief of the car. 

Appellee argues that the stability of titles to motor 
vehicles in this state requires a contrary result as a 
matter of public policy. This may possibly be true, but 
even if so, the establishment of such a policy should be 
declared by the Legislature, not this court. 

The judgment of the District Court is reversed and the 
cause is remanded with directions to enter judgment for 
appellant in accord with this opinion. 

REVERSED AND REMANDED. 


Vou. 196] JANUARY TERM, 1976 603 


State ex rel. Western Technical Com. Col. Area v. Tallon 


STATE OF NEBRASKA EX REL, THE WESTERN TECHNICAL 
COMMUNITY COLLEGE AREA, APPELLEE, V. KATIE TALLON, 
CounTy TREASURER OF SHERIDAN COUNTY, NEBRASKA, 
ET AL., APPELLANTS. 
244 N. W. 2d 183 
Filed July 21, 1976. No. 40613. 


1. Constitutional Law. In construing a constitutional provision, 
effect must be given to the intent of the framers of the organic 
law and of the people adopting it. This is the polestar in the 
construction of constitutions. 

2. Constitutional Law: Colleges and Universities: Taxation. Where 
state and local purposes are commingled in a statutory enact- 
ment creating a new, independent, statewide system of technical 
community college areas, the crucial issue of the use of prop- 
erty tax levies to support the system turns on a determination 
of whether the controlling and predominant purposes are state 
purposes or local purposes. The application of the constitu- 
tional amendment prohibiting the State from levying a prop- 
erty tax for state purposes hinges on that determination. 

3. Constitutional Law: Colleges and Universities: Taxation: Stat- 
utes. Chapter 79, article 26, R. S. Supp., 1975, is not uncon- 
stitutional on the ground it violates Article VIII, section 1A, 
of the Constitution of Nebraska. 


Appeal from the District Court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed. 


Michael V. Smith of Smith & King, for appellants. 


Russell E. Lovell and Russell E. Lovell, II, for appel- 
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Tews & Noren and Robert G. Simmons, Jr., of Wright 
& Simmons, for amici curiae. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropkeEy, JJ. 


NEWTON, J. 

In this action respondents challenge the constitution- 
ality of the Technical Community College Area Act of 
1975 set forth in sections 79-2636 to 79-2662, R. S. Supp., 
1975. The District Court upheld the constitutionality of 
the act and issued a peremptory writ of mandamus di- 
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recting respondents, members of the Board of County 
Commissioners and the County Treasurer of Sheridan 
County, Nebraska, to remit taxes levied for the support 
of the relator. We affirm the judgment of the District 
Court. 

In State ex rel. Western Nebraska Technical Com. 
Col. Area v. Tallon, 192 Neb. 201, 219 N. W. 2d 454, this 
court held the former act to be unconstitutional on the 
ground that the act provided for a property tax to sup- 
port a state purpose and was in violation of Article 
VIII, section 1A, of the Constitution of Nebraska. That 
section, as adopted in 1954 and amended in 1966, pro- 
hibits the levy of a property tax for state purposes. 
The substance of our former decision is embodied in the 
following: ‘Under the act with which we are con- 
cerned here, the State has assumed the direct control of 
major policy decisions which affect the operation of each 
of the seven community college areas, and the statute 
reflects a purpose to control the operation of all seven 
areas for the benefit of the residents of the state as a 
whole. The provisions requiring that the tuition in any 
technical community college area for any resident of the 
State of Nebraska shall be the same as for a resident of 
the particular area is a strong indication of the legis- 
lative purpose to benefit residents of the entire state 
as contrasted to residents of particular local areas. The 
direct control by the State over ‘capital expenditures, 
the right to contract for acquisitions and additions, 
and to control and direct which facilities and training 
will be available in which area, together with the com- 
plete and direct control of the individual budget of each 
technical community college area, demonstrate the 
dominance of the State as opposed to the local areas in 
all major matters of control and operation of the statu- 
tory system. It is undoubtedly true that such direct 
control will result in a more efficient and coordinated 
operation and avoid expensive and uneconomical duplica- 
tion of facilities and services. Those particular objectives 
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in themselves reflect the dominance of a purpose to 
benefit the state as a whole.” 

In view of our former holding, the Legislature has 
repealed the former act and adopted the 1975 version 
which is now before us. Does the present act do away 
with objectionable features noted in our former decision, 
nullify state control, and render the technical commu- 
nity college areas essentially local in character? 

Each technical community college area is now a body 
corporate which may sue and be sued. Each is gov- 
erned by a board elected from among the local citizenry. 
These boards determine their local programs and cur- 
riculum; employ the required faculty, administrative, 
and other personnel; construct, lease, or purchase re- 
quired facilities; do their own accounting, auditing, and 
budgeting; promulgate administrative rules and regula- 
tions; have the power of eminent domain; may lease or 
sell property; invest their funds; establish tuition rates; 
issue bonds; and exercise such other powers, duties, and 
responsibilities as may be necessary to comply with the 
act. Each area is also empowered to determine and 
levy property taxes not exceeding 2!4 mills unless more 
be voted by the electors, but this is no longer compul- 
sory. 

The act also provides that the Legislature may ap- 
propriate state funds for the area colleges and distribute 
them on the basis of student enrollment. Provision is 
made for a state commission designated the Nebraska 
Coordinating Commission for Technical Community Col- 
leges. This commission has general advisory supervision, 
is empowered to accept and equitably distribute federal 
funds, make recommendations, and provide guidance. 
It has little, if any, actual authority over the technical 
community colleges. 

State aid to schools necessarily involves a commingling 
of state and local purposes. The interest of the state 
in education is evidenced by the constitutional provision 
for free common schools and the creation of colleges 
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and universities as well as elementary and high schools. 
Yet, in every instance where schools are locally con- 
trolled and supported, no objection has been found to a 
provision for state aid. No constitutional objection 
thereto has been called to our attention and we know of 
none. The mere granting of state aid does not render 
a school operation a state function. 

We are aware of the fact that when Article VIII, 
section 1A, of the Constitution of Nebraska, was adopted 
in its original and amended form, its purpose was to 
require the state, after the adoption of sales and income 
taxes, to leave the property-tax field. No state in- 
terest or function could then be financed by means of 
property taxes, but all traditional state interests and 
functions must be financed by means other than prop- 
erty taxes. In other words, the state Legislature can- 
not avoid or circumvent the constitutional mandate by 
converting the traditional state functions into local func- 
tions supported by property taxes. At the time of the 
adoption of this constitutional provision, it was inherent 
in its adoption that the state would continue to adminis- 
ter its traditional functions and finance them by means 
other than a property tax. ‘“* * * effect must be given 
to the intent of the framers of the organic law and of 
the people adopting it. This is the polestar in the con- 
struction of constitutions.” 16 Am. Jur. 2d, Constitu- 
tional Law, § 64, p. 239. There is no conflicting tradi- 
tion relating to state support of technical community 
colleges. The schools and junior colleges taken over by 
the technical community colleges were, at least gen- 
erally, local in nature and supported by local property 
taxes. Those receiving state aid still were required to 
have local participation as provided for in the present 
act. 

The technical community colleges are no longer dom- 
inated by a state board or subject to a compulsory prop- 
erty tax levy of 1 mill. The area boards exercise the 
same powers and functions as other political subdivisions 
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and the operation of each respective college is controlled 
by its area board. The state commission acts only as a 
conduit for federal funds and in an advisory capacity. 
It has no real power but is designed to give such as- 
sistance and advice as may be helpful in the operation 
of the colleges, to discourage unnecessary duplication in 
educational and training fields, and promote uniformity. 
A properly operated state commission may render it un- 
necessary for the Legislature to lay down a multiplicity 
of rules under its plenary authority. The technical com- 
munity colleges are now in largely the same position as 
our school districts. They operate on a strictly local 
basis subject only to guidelines laid down by the Legis- 
lature. 

“Where state and local purposes are commingled in a 
statutory enactment creating a new, independent, state- 
wide system of technical community college areas, the 
crucial issue of the use of property tax levies to support 
the system turns on a determination of whether the 
controlling and predominant purposes are state purposes 
or local purposes. The application of the constitutional 
amendment prohibiting the State from levying a prop- 
erty tax for state purposes hinges on that determina- 
tion.” State ex rel. Western Nebraska Technical Com. 
Col. Area v. Tallon, supra. 

We conclude that the present legislative act is not 
violative of Article VIII, section 1A, of the Constitution 
of Nebraska, and the judgment of the District Court is 
affirmed. 

AFFIRMED. 

CuINTON, J., dissenting. 

I respectfully dissent. The majority opinion today tells 
the Legislature that it can avoid the prohibitions of 
Article VIII, section 1, of the Nebraska Constitution 
(the Duis amendment), insofar as future state purpose 
programs are concerned, provided the legislative branch 
of government acts in two steps. First, establish the 
state program and purpose and direct that it be funded 


608 NEBRASKA REPORTS [Vou. 196 


State ex rel. Western Technical Com. Col. Area v. Tallon 


at least in part by local property taxation in violation 
of the amendment. Second, when the unconstitution- 
ality of the act is determined by this court, relinquish 
some legislative control, but without permitting abolition 
of the program and purpose. Presto, the judicial wand 
has been waved and an unconstitutional legislative act 
(supporting a state purpose program with property tax) 
has, by legislative sleight of hand and judicial coopera- 
tion, become constitutional. Thus the Duis amendment 
is reduced to mere compliance with a formula or pro- 
cedure, when in fact the amendment has to do with sub- 
stance and effect, i.e, the exclusive allocation of the 
property portion of the tax base to local governments 
and the prohibition of state programs supported by prop- 
erty taxation. 

I agree with the principle relied upon by the majority, 
to wit, in construing a constitutional provision, effect 
must be given to the intent of the framers of the or- 
ganic law and of the people adopting it. But that 
principle, although stated in the majority opinion, is 
not given effect. Instead this court substitutes for the 
substance of the Duis amendment the criteria used by 
the court in State ex rel. Western Nebraska Technical 
Com. Col. Area v. Tallon, 192 Neb. 201, 219 N. W. 2d 
454, in analyzing the purpose of the Nebraska Technical 
Community College Area Act. The drafters of the 
amendment and the electors who approved it were not 
at all concerned with procedures or formulae, they were 
concerned with substance and effect. 

When we seek to determine the intent of the framers 
of the amendment and of the electors, we must look to 
the events which led to the adoption of the Duis amend- 
ment. This the majority opinion does not do. 

As we shall later demonstrate from history, the Duis 
amendment was intended to accomplish several things. 
(1) If a state income or sales tax was later authorized 
by constitutional amendment and implemented by stat- 
ute, then the Legislature could no longer levy a prop- 
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erty tax for state purposes. (2) Local governments 
would then have exclusive call upon the property tax 
portion of the whole tax base. There were also second- 
ary intended results to be brought about by the Duis 
amendment. Removing the state from the property tax 
field would: (a) Ameliorate to a substantial degree the 
property valuation and equalization problems which had 
plagued the tax administrators and the courts, and (b) 
eliminate the inequities in the support of state govern- 
ment which resulted from the wide disparity in property 
tax valuations among counties and which caused prop- 
erty owners, having exactly the same actual value of 
property, to contribute vastly unequal amounts to the 
cost of state government. 

The majority opinion pays lip service to a valid prin- 
ciple of constitutional construction, namely, that one 
must look to the “intent of the framers of the organic 
law and of the people adopting it,” but does not even 
discuss the intent and purpose that the framers and the 
people had in mind in approving the Duis amendment. 
These intents and purposes are embedded in the history 
of the time. Recent history it is. So recent that every 
member of this court should easily recall it. So recent 
that the vast majority of the members of the Legislature 
which enacted Chapter 79, article 26, R. S. Supp., 1975, 
and its predecessor statute should remember. 

In State ex rel. Western Nebraska Technical Com. 
Col. Area v. Tallon, supra, we held the Nebraska Tech- 
nical Community College Area Act unconstitutional. We 
there had to determine whether the Legislature was do- 
ing indirectly what the Constitution prohibited it from 
doing directly. We, in that opinion, noted: “The pro- 
visions of section 79-2626, R. S. Supp., 1973, do not re- 
quire the area boards to certify a levy of one mill. 
Nevertheless, they effectively enforce that result by void- 
ing any state appropriation to an area whose mill levy 
is less than the maximum one mill. It should be noted 
here also that an appropriation of state funds has al- 
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ready been made at the time the area board is required 
to certify a property tax levy. The Legislature could 
not and would not approve any budget or make any 
appropriation to any area which did not show a one mill 
levy in its budget request. It is wholly unrealistic to 
assume that any area board will set its property tax 
levy at any amount less than the maximum one mill 
when the effect of that decision is to eliminate all state 
financial support. For all practical purposes the statute 
is mandatory in requiring a one mill levy. The result 
is to provide for a one mill property tax levy in every 
county in Nebraska to support a statewide system of 
technical community colleges.” 

The new act no longer makes the state appropriation 
contingent upon the property tax levy, but as a practical 
matter this makes no difference. The original “state 
purpose” still remains. The system is established. The 
authorized property tax levy has been raised to 2.5 mills. 
The maximum or near the maximum levy is being made 
in every college area. A statewide levy is, as a practical 
matter, mandated just as much as it was under the pre- 
vious act and in greater amount. The record establishes 
that the technical college program cannot be supported 
on the established scale by the funds which the Legisla- 
ture is willing to appropriate for the purpose, therefore, 
the levy of the property tax is, in effect, mandated. 

The majority opinion devotes a large paragraph to 
listing the characteristics which make the “area es- 
sentially local in character.” All such characteristics 
are listed. Eight of these so-called characteristics ex- 
isted under the statute held unconstitutional. One of 
these is the amount authorized to be levied. These 
characteristics then can hardly be relied upon in sup- 
port of holding the statute constitutional. The remain- 
ing three characteristics are: (1) Each area is expressly 
declared to be a corporate body and may sue and be 
sued; (2) each area does its own accounting and bud- 
geting; and (3) it has power of eminent domain. I 
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would suggest that item (1) may have been true be- 
fore, even without express declaration. Items (2) and 
(3) have no significance on the question in issue. The 
only real change in substance of the new act is the sub- 
stitution of the commission for the board and the sub- 
stantial restriction of the commission’s powers. This 
alone is not enough in the light of the purpose of the 
Duis amendment, as I will show. 

The purpose of the Duis amendment is met only if this 
system of state colleges is supported wholly by a state 
appropriation from state income and sales tax. That 
would have been the proper legislative response to State 
ex rel. Western Nebraska Technical Com. Col. Area v. 
Tallon, supra. The Legislature and this court now com- 
bine to effectively destroy the intended substantive ef- 
fect of the Duis amendment. 

Before looking at the events which led to the adoption 
of the amendment, let us state a perspective which has 
been partly stated in our opinion in State ex rel. Meyer 
v. County of Banner, ante p. 565, 244 N. W. 2d 179. 
I joined and heartily concur in that opinion where it is 
held that the Duis amendment was not intended to dis- 
turb traditional and historical property tax support from 
counties or other local taxing subdivisions for contin- 
uing governmental activities commingling state and local 
purposes. The framers and electors clearly did not in- 
tend to disturb those programs historically supported 
by local tax levies. Equally as clear is the fact they did 
not intend to allow the state government to thrust upon 
the local governments the cost of programs previously 
supported by the now prohibited state property tax levy. 
Thus far there has apparently been no attempt to evade 
this second purpose. Neither, of course, does the Duis 
amendment prohibit state support of local government 
and programs. 

The problem arises when the Legislature mandates 
new programs. In such cases, since the amendment it- 
self does not define “state purpose” and since previous 
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court definitions of seemingly similar phrases such as 
“state concern”? announced in wholly different contexts 
(see, for example, Carlberg v. Metcalfe, 120 Neb. 481, 
234 N. W. 87), can have no application, we must neces- 
sarily look to some such criteria as were set forth in 
State ex rel. Western Nebraska Technical Com. Col. 
Area v. Tallon, supra. That case did not say to the 
Legislature, “If you comply with a certain formula, the 
Duis amendment is not violated.” In Tallon we were 
looking to the substance of what the Legislature had 
done. What the Legislature did and the effect thereof 
on local property taxation has not been changed by the 
new act. 

In State ex rel. State Railway Commission v. Ramsey, 
151 Neb. 333, 37 N. W. 2d 502, we said: ‘The meaning 
of a constitutional provision is to be determined as of 
the time of its adoption, and the intent and under- 
standing of its framers and the people who adopted it 
is the principal inquiry in construing it. ... It is per- 
missible in determining the meaning of language of a 
Constitution to consider the facts of history, the evil in- 
tended to be overcome, the objects sought to be ac- 
complished, and the scope of the remedy its terms in- 
clude.” See, also, First Trust Co. v. Smith, 134 Neb. 84, 
277 N. W. 762; State ex rel. Sorensen v. Chicago, B. & 
Q. R.R. Co., 112 Neb. 248, 199 N. W. 534. 

Let us now examine the events which surrounded the 
adoption of the Duis amendment in 1954 and the change 
in that constitutional provision in 1966. As amended in 
the latter year, it provides: “The state shall be pro- 
hibited from levying a property tax for state purposes.” 
Art. VIII, § 1A, Constitution of Nebraska. 

The Duis amendment was proposed to the people by 
the Sixty-Sixth Extraordinary Session of the Nebraska 
Legislature in 1954. Previous to that time and contin- 
uing long thereafter there occurred extensive litigation 
which had its genesis in the lack of uniformity of valu- 
ation and assessment of tangible property, real and per- 
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sonal, between counties and among individuals. On Jan- 
uary 9, 1953, this court handed down its opinion in Laf- 
lin v. State Board of Equalization & Assessment, 156 
Neb. 427, 56 N. W. 2d 469. In Laflin, a property owner 
in Johnson County appealed from an action of the State 
Board of Equalization and Assessment, contending that 
the board had refused to properly equalize the assessment 
of farmlands in various counties of the state for the 
taxable year 1952 in accordance with existing statutes 
requiring assessment at actual valuation and the con- 
stitutional provisions requiring uniformity of valuations. 

Property in Nebraska, at the time of the Laflin case, 
was not being assessed at its actual value as required by 
statute. “The figures also showed that real estate in 19 
counties were [sic] assessed at less than 50% of the 
20-year average selling price, and that one county, John- 
son County, was assessed at 82% of the 20-year aver- 
age.” Nebraska State Bar Association Proceedings, 1954, 
34 Neb. L. Rev. 161, 342 (1954). 

The 19 counties were notified to appear before a 
meeting of the board to show cause why their assess- 
ments should not be raised to 50 percent. Appearances 
were also made by Johnson County as well as by Laflin, 
both protesting the valuations and assessments made in 
Johnson County as being excessive. Laflin also argued 
that the excessive valuations and assessments “had the 
effect of requiring [him] .. . to pay a disproportionate 
share of the state property tax.” Laflin v. State Board 
of Equalization & Assessment, supra. 

The board increased the valuations of the 19 counties 
called before it, but “ ‘decided to take no action towards 
reducing the assessed value of farm lands and improve- 
ments in Johnson County.’” Laflin v. State Board of 
Equalization & Assessment, supra. Laflin appealed the 
board’s determination to this court. 

This court concluded, among other things, “that there 
was a failure to equalize between Johnson County and 
the remaining counties of the state,” in violation of the 
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provisions for uniform and proportionate valuations as 
required by Article VIII, section 1, of the Constitution 
of Nebraska. The board was required by the court to 
“reconvene for the purpose of entering an order com- 
plying” with the court’s findings, noting that it might be 
that “the valuations of Johnson County [could not] be 
properly equalized and assessed without compensating 
corrections in the remaining counties of the state.” 
Laflin v. Board of Equalization & Assessment, supra. 

Governor Crosby, on the day the Laflin decision was 
handed down, indicated that he had been keenly aware 
of the equalization problem in Nebraska. “ ‘This opin- 
ion points up the problem to which I devoted a section 
of my inaugural message when I said on the assessment 
of property: ‘We are permitting serious injustices”. 

The handing down of this opinion comes at an op- 
portune time. A clear definition of the duty of the 
State Board of Equalization and Assessment is pro- 
vided. The board must insist on assessments at actual 
value with real uniformity among counties.’” Omaha 
World-Herald (Morn. Ed.), Jan. 10, 1953, p. 1, col. 5. 
See, also, Lincoln Star, Jan. 10, 1953, p. 1, col. 8. 

The Legislature reacted quickly, amending section 
77-201, R. R. S. 1943 (R. S. Supp., 1953), Laws 1953, c. 
265, $ 1, to require that property need only be assessed 
at “fifty per cent of actual value” rather than a hundred 
percent of its actual value. Nebraska State Bar As- 
sociation Proceedings, 34 Neb. L. Rev. at 343. The Gov- 
ernor initiated a program titled “Operation Honesty,” 
“as a sincere effort to obtain voluntary compliance 
with the law [requiring persons to self-assess their 
personal property] and to achieve some lightening of 
the real estate taxes.” Governor’s Message to Legisla- 
ture, Neb. Leg. Jour., Sixty-Sixth (Extraordinary) Ses- 
sion, 1954, p. 9. 

There also ensued a series of political battles in which 
the Governor and local taxing authorities attempted 
to blame each other for increases in taxes resulting from 
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equalization requirements. See, for example, the recital 
in the Omaha World-Herald (Morn. Ed.), Mar. 17, 1954, 
p. 1, col. 7, dealing with the argument between the Gov- 
ernor and the Omaha school board over who was re- 
sponsible for the increase in property taxes. The Gov- 
ernor, 5 days later on March 22, 1954, announced the 
need for constitutional revisions to resolve the tax prob- 
lem. As the Omaha World-Herald (Morn. Ed.), Apr. 21, 
1954, p. 42, col. 1, noted, the Governor’s efforts to ob- 
tain constitutional changes “represent{ed] Governor 
Crosby’s reaction to the public outcry against what had 
been called ‘the tax mess’—meaning the higher taxes 
which most Nebraska property owners had to Bey. this 
spring.” 

Governor Crosby, on March 22, 1954, noted that prob- 
lems arose “from a conscientious effort to administer 
the present tax laws” and determined that those prob- 
lems could only be resolved by constitutional amend- 
ments. Neb. Leg. Jour., Sixty-Sixth (Extraordinary) 
Session, 1954, p. 10. He had noted earlier that the “Ne- 
braska Legislature [was] working under a ‘constitu- 
tional straitjacket’ in writing tax legislation.” Grand 
Island Independent, Mar. 30, 1954, p. 1, col. 5. To achieve 
the constitutional changes required, Governor Crosby 
proposed to circulate petitions to place six amendments 
on the November ballot. Neb. Leg. Jour., Sixty-Sixth 
(Extraordinary) Session, 154, p. 10; Omaha World-Her- 
ald (Morn. Ed.), Mar. 23, 1954, p. 1, col. 8. On April 5, 
1954, the Governor announced that he had chosen to 
call a special session to handle the tax problem, rather 
than seeking constitutional change through the petition 
procedure. Omaha World-Herald (Morn. Ed.), Apr. 6, 
1954, p. 1, col..2. The Governor decided to call a special 
session because he and the Legislative Council Tax Com- 
mittee, formed to study Nebraska’s tax problem, basi- 
cally agreed on five out of the six amendments he had 
proposed to resolve the tax problem. Lincoln Star, 
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Apr. 10, 1954, p. 1, col. 1; Omaha World-Herald (Morn. 
Ed.), Apr. 20, 1954, p. 1, col. 6. 

Six proposals were given to the Legislature when it 
convened on April 20, 1954. One exempted household 
furnishings from taxation; a second permitted a home- 
stead exemption; a third provided that county assessors 
should not be elected; and the fourth, which was labeled 
“the ‘heart’ of the [Governor’s] tax reform program” 
throughout the special session (see Lincoln Star, May 
4, 1954, p. 1, col. 1), sought to amend Article VIII, section 
1, of the Nebraska Constitution, to allow the Legisla- 
ture a greater latitude in classifying property for assess- 
ment purposes. Neb. Leg. Jour., Sixty-Sixth (Extraor- 
dinary) Session, 1954, pp. 11 to 13. 

One proposed amendment, endorsed by both the Gov- 
ernor and the tax committee, provided for the appoint- 
ment of a nonelected board to replace the elected of- 
ficials serving on the State Board of Equalization and 
Assessment. The Governor noted that “elected officials 
... are not likely to be aggressive in equalizing assess- 
ments among the counties from year to year. It is in- 
escapably unpopular to adjust assessments notwithstand- 
ing that the law and principles of fairness may require 
it to be done.” Neb. Leg. Jour., Sixty-Sixth (Extra- 
ordinary ) Session, 1954, p. 11. 

The sixth proposition, apparently endorsed by both the 
Governor and the tax committee, provided the manner 
in which the proceeds from a sales tax were to be ex- 
pended by the state government if a sales tax ever be- 
came law. The Governor specifically noted that the 
sales tax “would not do more than supplant a small 
part of the property tax burden and would do nothing 
toward solving the task of equalizing property taxes.” 
Neb. Leg. Jour., Sixty-Sixth (Extraordinary) Session, 
1954, p. 12. 

Governor Crosby himself stated that he felt “his pro- 
posed constitutional amendments would not end the need 
for the State Government to equalize property tax as- 
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sessments.”” Omaha World-Herald (Morn. Ed.), Mar. 23, 
1954, p. 1, col. 8. He further noted that he saw no 
“virtue in taking the state out of the property tax 
field, because I feel we need statewide equalization.” 
Lincoln Star, Apr. 26, 1954, p. 2, col. 5. 

What had happened was that because of the outcry 
over what was deemed an unfair and excessive tax load 
on property, the Legislature and the Governor sought to 
make the burden more palatable by constitutional 
change authorizing exemptions from taxation of certain 
classes of property as to which the most obvious ineq- 
uities existed. This political process continued thereafter 
and it still continues. The obvious and inevitable con- 
sequence was a smaller tax base. While the tax base 
was being eroded, the need for tax revenue was not 
lessening. The new exemptions would not, of course, 
solve the problem of equalization. What would help 
would be an increased tax base such as a sales and/or 
income tax and a division of the tax base between the 
state and local governments. This is what did occur. 
A new and enlarged tax base was not created until the 
income and sales tax was adopted in 1967, but the 
groundwork for the division of the tax base was laid in 
the Duis amendment. 

The Duis amendment, introduced on the first day of 
the special session by Senator Duis as L.B. 7 (Neb. Leg. 
Jour., Sixty-Sixth (Extraordinary) Session, 1954, p. 18), 
had the effect of taking the state out of the “statewide 
equalization” problem. It provided “that when a gen- 
eral sales tax, or an income tax, or a combination of a 
general sales tax and income tax, is adopted by the 
Legislature as a method of raising revenue for the 
State of Nebraska for state purposes, the state shall be 
prohibited from levying a property tax for state pur- 
poses.” Laws 1954, c. 5, § 2, p. 65. The obvious result 
of eliminating a statewide property tax would be to 
lessen the need to equalize the imposition of that tax 
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between the 93 counties. Thus, a major portion of the 
equalization problem would be eliminated. 

The floor debate on the Duis amendment, found at 
Neb. Leg. Jour., Sixty-Sixth (Extraordinary) Session, 
1954, pp. 101 to 104, covering only a small portion of 
the total debate on L.B. 7, is enlightening. The dis- 
cussion centered around a proposed amendment to L.B. 
7 which would have permitted the state to continue to 
levy a property tax for “special levies.” Senator Duis 
argued against the amendment. He noted that L.B. 7 
as he proposed it put the state “entirely out” of the 
property tax field if a state sales and/or income tax 
were adopted, while the amendment to L.B. 7 would put 
the state “half in and half out of the property tax field 
should a sales tax be enacted.” The amendment lost on 
a voice vote. Neb. Leg. Jour., Sixty-Sixth (Extraordi- 
nary) Session, 1954, p. 104. 

The newspapers also defined the import of the Duis 
amendment in the same manner. The Omaha World- 
Herald defined the Duis amendment as “prohibiting all 
state government property taxes if the Legislature ever 
enacts sales and/or income taxes.” Omaha World-Her- 
ald (Morn. Ed.), Apr. 25, 1954, Sec. B, p. 1, col. 1. See, 
also, Omaha World-Herald (Morn. Ed.) Apr. 28, 1954, p. 
1, col. 8; April 29, 1954, p. 1, col. 6; May 1, 1954, p. 2, 
col. 8; May 3, 1954, p. 6, col. 1; May 6, 1954, p. 1, col. 2; 
May 7, 1954, p. 1, col. 8. The Lincoln Star stated that 
the Duis amendment provided that “if a sales or income 
tax is made law it must replace property taxes for state 
functions and the state would be prohibited from levy- 
ing any property taxes.” May 6, 1954, p. 1, col. 5. See, 
also, Omaha World-Herald (Morn. Ed.), Apr. 28, 1954, p. 
p. 1 col. 6; May 7, 1954, p. 1, col. 2; May 8, 1954, p. 3, 
col. 1; Nov. 4, 1954, p. 4, col. 2. The Grand Island Daily 
Independent defined L.B. 7 as requiring ‘‘that the state 
would have to step out of the property tax field in the 
event of enactment of a state sales or income tax.” 
Apr. 22, 1954, p. 1, col. 2; Apr. 30, 1954, p. 1, col. 2; May 
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4, 1954, p. 1, col. 5; Oct. 22, 1954, p. 10, col. 1. The 
Norfolk Daily News described the Duis amendment as 
providing “that when a sales tax or income tax is 
adopted, the state shall be barred from levying a prop- 
erty tax for state purposes.” Apr. 27, 1954, p. 10, col. 2; 
May 3, 1954, p. 8, col. 1. The Scottsbluff Star-Herald 
noted that the Duis amendment was “compulsive in 
nature. It states specifically that the state shall cease 
levying property taxes if and when it approves a state 
sales tax or a state income tax.” Oct. 23, 1954, p. 2, col. 
1; Apr. 21, 1954, p. 1, col. 8; Apr. 22, 1954, p. 1, col. 4. 
The Hastings Daily Tribune defined L.B. 7 as “taking 
the state out of the property tax field should [a] sales 
or income tax ever be enacted.” Apr. 28, 1954, p. 1, col. 
3; Apr. 30, 1954, p. 1, col. 1; Nov. 11, 1954, p. 14, col. 2. 

Several newspapers commented on the effect of the 
Duis amendment on the matter of equalization. The 
Lincoln Star, in an article published shortly after the 
Laflin decision and before the 1954 special session noted 
that if the state were “taken out of the property tax 
field and another souce of revenue [was] found” the 
result would be that “equalization would then become 
merely one between individuals in a county” rather than 
between the 93 counties. Lincoln Star, Jan. 10, 1953, 
p. 1, col. 7. That, of course, was not totally correct 
because some taxing districts overlap county lines. A 
second statement made by a newspaper with respect to 
the relationship between the Duis amendment and the 
equalization problem was made by the Scottsbluff Star- 
Herald while the special session was debating the amend- 
ment. “[I]t opens the way for elimination of the state’s 
annual and fruitless effort to equalize assessment values 
among the 93 counties, if the 1955 Legislature decides 
to broaden the tax base. Has this last mentioned idea 
been forgotten in the welter of new proposals? We had 
thought all along that this possible by-product of the 
sales tax was one of its principal virtues.” Scottsbluff 
Star-Herald, Apr. 27, 1954, p. 2, col. 1. A third comment 
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by a newspaper on the equalization problem was made 
shortly before the November 2, 1954, election in which 
the Duis amendment was approved by the voters. The 
Grand Island Daily Independent, in discussing the pros 
and cons of the Duis amendment, noted that an argu- 
ment “in favor of the amendment” was “that with the 
state [property tax] levy out of the picture, the dif- 
ference in assessments between counties will not bring 
iniustices.” Grand Island Daily Independent, Oct. 22, 
1954, p. 10, col. 1. 

The Duis amendment as approved by the voters in 
1954 read as follows: ‘When a general sales tax, or an 
income tax, or a combination of a general sales tax and 
income tax, is adopted by the Legislature as a method of 
raising revenue, the state shall be prohibited from levy- 
ing a property tax for state purposes.” Art. VIII, § 1A, 
Constitution of Nebraska. Article VIII, section 1A, was 
amended in 1966 to read: ‘The state shall be prohibited 
from levying a property tax for state purposes.” The 
1954 amendment prohibited a statewide property tax 
only if a sales and/or income tax was enacted, while the 
1966 amended version prohibited a statewide property 
tax, period, no matter whether or not the Legislature 
had enacted a replacement tax. 

A quick look at the history of the 1966 amendment 
will explain the reason for the change in language. 
In 1965 the Legislature enacted a statewide income tax 
to take effect January 1, 1967. Laws 1965, L.B. 797, c. 
465, § 1 et seq., p. 1476, codified at § 77-2701 et seq., 
R. R. S. 1943 (Reissue 1966). The tax was imposed as a 
“flat rate irrespective of income.” § 77-2703(2), R. B.S. 
1943 (Reissue 1966). Before the law could take effect, 
the people successfully initiated a statewide referendum 
petition drive to place the income tax law on the No- 
vember 1966, ballot. Omaha World-Herald (Morn. Ed.), 
Jan. 15, 1966, p. 2, col. 7. The income tax enactment 
was overwhelmingly rejected by the voters in the No- 
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vember election. Nebraska Blue Book, 1974-75, Table: 
Initiated and Referred Laws, p. 107. 

Also in 1965, the same year the above income tax was 
enacted, the Legislature approved a proposal to amend 
the 1954 version of the Duis amendment: “When a gen- 
eral sales tax, or an income tax, or a combination of a 
general sales tax and income tax, is adopted by the Leg- 
islature as a method of raising revenue, the state shall 
be prohibited from levying a property tax for state pur- 
poses, except for funds to be used for capital building 
improvements of the state, and the Legislature shall al- 
locate not less than twenty per cent of the proceeds 
from such tax to the common schools which are ex- 
clusively owned and controlled by the state or an edu- 
cational governmental subdivision thereof.” Laws 1965, 
L.B. 341, c. 295, § 1, p. 838. 

The Legislature undoubtedly realized that its passage 
of a state income tax would completely remove the 
state from the property tax field unless there was a 
change in the Duis amendment. Senator Warner real- 
ized this when he sponsored L.B. 341 to amend the Duis 
amendment, and he recognized as well his amendment 
to the Duis amendment would require a continuing 
equalization between counties. He testified that his 
“amendment would keep the state in the property tax 
business at a... state mill levy which would be levied 
and all the various counties thereby requiring the equal- 
ization of taxes in their enforcement at the state 
level.” Hearings before the Education Committee, Sev- 
enty-Fifth Session, Apr. 13, 1965, p. 7. 

Many Senators, during the floor debate on L.B. 341, 
expressed the idea that it had been proposed with the 
specific purpose of keeping the state in the equalization 
business. Senator Carpenter: “And I might say, Sena- 
tor, that the main reason, at least one of the reasons 
[for L.B. 341], is to see that the state does not get out 
of the area of equalizing between counties.” Floor De- 
bate on L.B. 341, Seventy-Fifth Session, Aug. 9, 1965, 
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p. 3049. The reasons Senators wanted to retain state- 
wide equalization was best set out by Senator Warner, 
the sponsor of L.B. 341: ‘“[I]n visiting with students of 
taxation it is their most unanimous opinion that unless 
the state is in the property tax field, even to or though 
at a low amount, you are going to have equalization 
deteriorating very rapidly and with many subdivisions 
of government crossing over county lines, I don’t think 
this is a situation with which we can put up with.” Id., 
Aug. 10, 1965, p. 3065. Senator Ruhnke expressed the 
same sentiment at page 3065. 

The above discussion would indicate that a major 
impetus behind the legislative approval of L.B. 341 was 
the fact the proposal would keep the state via its State 
Board of Equalization and Assessment in the equalization 
field. In the November 1966 election, L.B. 341 was re- 
jected by the people. Nebraska Blue Book, 1974-75, 
Table: Vote on Constitutional Amendments, p. 105. 

In its place, the people adopted a proposal placed on 
the ballot by an initiative petition after the Legislature 
had approved L.B. 341. The petition drive commenced 
on January 14, 1966 (Omaha World-Herald (Morn. Ed.), 
Jan. 15, 1966, p. 2, col. 7), and obtained the requisite 
signatures on July 20, 1966, to allow its placement on 
the November 1966 ballot where it was approved by the 
people. Nebraska Blue Book, 1974-75, Table: Vote on 
Constitutional Amendments, p. 105. 

The petition drive was spearheaded by the Nebraska 
Farm Bureau which “had the position for many years 
that the cost of state government ought not to be pro- 
vided by property owners.” Omaha World-Herald 
(Morn. Ed.), Jan. 15, 1966, p. 2, col. 7. Newspaper 
articles indicated that the petition effort was aimed as 
much against the efforts to repeal the state income tax 
(referendum vote on L.B. 797) as it was aimed at the 
legislative amendment (L.B. 341) to the Duis amend- 
ment. Lincoln Star, Jan. 15, 1966, p. 1, cols. 4 to 6; 
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Omaha World-Herald (Morn. Ed.), Jan. 15, 1966, p. 2, 
col. 7. 

The people of Nebraska applied to the fullest the 
maxim that given a chance, a citizen will vote against 
any tax. They approved the referendum voiding the 
state income tax and at the same time adopted the pe- 
tition-sponsored amendment barring the state from im- 
posing a property tax. The end result was that when 
the Legislature met in 1967, there was no effective state 
tax upon which it could draw for state revenue. The 
Legislature passed a combination sales/income tax pack- 
age with an emergency clause which was approved by 
the Governor on April 12, 1967. Laws 1967, L.B. 377, 
c. 487, § 1 et seq., p. 1533, codified at § 77-2701 et seq., 
R. R.S. 1943. 

The foregoing history would seem to make clear that 
the purpose of the Duis amendment was primarily to 
accomplish a division of the tax base between state and 
local governments. It was secondarily concerned with 
the problem of equalization of valuation among the 
counties. It is directed to matters of substance and not 
form or procedure. The two-step legislative process 
which the majority opinion approves permits the Leg- 
islature to defeat in part the principal purpose of Art- 
icle VIII, section 1A, of the Nebraska Constitution. Fur- 
ther, it will resurrect and aggravate the problems rela- 
tive to the equalization of valuation of property for tax 
purposes which the Duis amendment was intended to 
lessen. The majority opinion, in my judgment, amounts 
simply to a reversal of our holding in State ex rel. 
Western Nebraska Technical Com. Col. Area v. Tallon, 
supra. I do not, of course, suggest that the majority 
of the court so regard it, or that it is a deliberate but 
veiled overruling. Unfortunately the majority has con- 
fused form with substance. State ex rel. Western Ne- 
braska Technical Com. Col. Area v. Tallon, supra, was 
correctly decided under the Constitution and we should 
adhere to its result. 
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Wuire, C. J., joins in this dissent. 

BosLauGH, J., dissenting in part. 

I concur fully in the holding of the majority opinion 
that the 1975 Technical Community College Area Act is 
constitutional. I also concur in the holding that if the 
predominant purpose of a legislative act is local the 
activity may be financed by a property tax. The fact 
that a previous act in the same area was invalid is total- 
ly irrelevant so far as consideration of the 1975 act is 
concerned. 

I do not agree that the Duis amendment is a complete 
restriction upon legislative discretion to convert tradi- 
tional state functions into local functions. In my view 
the Legislature still has the power to allocate the various 
functions and activities of government between the state 
and local subdivisions as it may see fit. Functions and 
activities that are in fact local may be financed from 
sources of revenue that are available to local subdivi- 
sions. 

SPENCER, J., joins in the concurrence and dissent. 


MELVIN J. WASHINGTON, APPELLEE, V. AMERICAN Com- 
MUNITY STORES CORPORATION, A TEXAS CORPORATION, 


DOING BUSINESS AS HINKy DINKY STORES, APPELLANT. 
244 N. W. 2d 286 


Filed July 28, 1976. No. 40043. 


1. Damages. Loss of earning capacity, as distinct from loss of 
wages, salary, or earnings is a separate element of damage. 

2. Damages: Pleadings: Trial. A loss of past earnings is an 
item of special damage and must be specifically pleaded and 
proved. 


: Impairment of earning capacity is 

an item of general damage and proof may be had under general 

allegations of injury and damage. 

4. Damages: Evidence: Trial. Proof of an actual loss of earnings 
or waee> is not essential to recovery for loss of earning capacity. 

Recovery for loss or diminution of 
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the power to earn in the future is based upon such factors 
as the plaintiff’s age, life expectancy, health, habits, occupa- 
tion, talents, skill, experience, training, and industry. 

6. Damages: Jury: Trial. It is within the province of the jury 
to weigh all the elements and, guided by experience and com- 
mon sense, to arrive at the proper monetary value of the 
plaintiff’s loss without recourse to his past earnings. 

7. Judgments: Evidence: Trial. A party who objects to the evi- 
dence and causes it to be excluded, cannot obtain a reversal 
of the judgment as unsupported for want of the evidence so 
excluded. 


Appeal from the District Court for Douglas County: 
Rupo.pPH Tesar, Judge. Affirmed. 


Schmid, Ford, Mooney, Frederick & Caporale, for 
appellant. 


Warren C. Schrempp, Thomas G. McQuade, and 
Richard E. Shugrue of Schrempp, Dinsmore & McQuade, 
for appellee. 


Heard before WuiTE, C. J., BOSLAUGH, CLINTON, and 
BropKEy, JJ., and Moran, District Judge. 


WulteE, C. J. 

This is an appeal from a jury verdict and judgment in 
the sum of $76,000 arising out of a motor vehicle colli- 
sion. The trial court directed a verdict against the de- 
fendant on the issue of liability but this is not assigned 
as error. The defendant, asserting that the evidence is 
insufficient to support the verdict, that the verdict was 
excessive, and error in instructions, appeals. We affirm 
the judgment of the District Court. 

The accident took place April 11, 1972. The plaintiff 
was then 24 years old and had been actually employed 
by the state as an adult parole officer since he was 
graduated from college in December 1971. At the out- 
set we point out that there is no dispute concerning the 
permanency of the plaintiff’s injury nor the fact that 
the injury disabled the plaintiff from pursuing the wrest- 
ling sport. Two days after the accident the plaintiff 
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came under the care of an orthopedic surgeon who 
treated him until the time of the trial. Since these 
injuries are undisputed, we refer to them only briefly 
by way of background. The evidence supports the find- 
ing that he suffered injury to his back and to the pos- 
terior rib cage, that he has continuously suffered from 
pain and disability in the muscles on either side of the 
spine, and that this pain exists not only in the rib area, 
but also in the lower back area. Continuously to the 
time of trial, the plaintiff suffered these disabilities, 
which increased whenever he engaged in heavy lifting 
or bending. The orthopedist testified that these in- 
juries were such that he would not have been able to 
compete and participate in the sport of wrestling, and 
that his disability was directly attributable to the in- 
juries suffered in the April 11, 1972, accident. This evi- 
dence is undisputed and the defendant did not choose to 
call a qualified orthopedic surgeon of its choice to dis- 
pute the permanency, the causation, or the fact that the 
physical injury ended the plaintiff's sports career. 

Summarizing the assignments of error in this case, the 
basic thrust of the defendant’s contention in this appeal 
is that the court should not have submitted the plaintiff’s 
loss of earning capacity to the jury. It is argued that 
the evidence is based upon speculation and conjecture, 
that evidence of contingent, uncertain future possibili- 
ties, and uncertain future happenings, is speculative and 
conjectural and therefore incompetent, and the verdict 
is excessive. It is further contended that there was prej- 
udicial error in the giving of instructions Nos. 10, 14, and 
15, for the reasons that incompetent evidence was re- 
ceived and more importantly, that there was no proof 
of past earnings as a wrestler, or from plaintiff's wres- 
tling ability, and therefore the submission of such issue 
was in error. 

From what we have said it is clear that there is no 
issue of liability in the case — no issue as to the con- 
sequential and permanent personal injuries to the back 
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and the muscles of the plaintiff’s body. The only issues 
presented to this court are the sufficiency of the evidence 
and the correctness of the instructions in submitting the 
issue of loss of earning capacity resulting from the im- 
pairment of the plaintiff's ability to pursue a career in 
the wrestling sport, either by way of a teacher, or as a 
professional. We review the evidence in light of the 
familiar rule that requires us to resolve the conflicts in 
the evidence and the inferences to be drawn therefrom 
in favor of the plaintiff. The plaintiff had attended the 
University of Nebraska at Omaha and he had compiled 
an outstanding record as an intercollegiate wrestler. 
He won first place in his weight division in the NAIA 
wrestling tournament his sophomore and senior years, 
was second once, and placed third in his freshman year. 
His collegiate record was 103 wins and 4 losses. He was 
the best wrestler in the history of UNO. Expert testi- 
mony on his behalf was that before his injury he was a 
prime candidate for the 1972 United States Olympic team 
and had the qualifications to become a great interna- 
tional wrestler and to win a medal. There was evi- 
dence that those who compete in the Olympics and win 
a medal have a much better opportunity to secure em- 
ployment in the coaching or professional wrestling fields. 
The plaintiff had continued to train regularly prior to 
the accident. At the time of the injury he was in ex- 
cellent physical condition and had consistently demon- 
strated the training habits required to successfully com- 
pete in the Olympic trials. The plaintiff testified that 
prior to the accident he intended to try to make the 
United States Olympic team. The plaintiff offered no 
evidence of his earnings at the time of the injury or at 
the time of the trial that were derived from his wres- 
tling skills. Upon cross-examination of one of the de- 
fendant’s experts the plaintiff elicited testimony of the 
earnings of collegiate coaches. The plaintiff's medical 
expenses were stipulated to, and he testified that he 
had soreness in his back at the time of the trial and 
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could no longer wrestle because his back would not 
stand up. The evidence, without further recitation, 
fully supports a conclusion that because of injuries to his 
back that his career as a wrestler or in thee wrestling 
sport was ended. The undisputed medical testimony is 
that the plaintiff had a permanent disability which will 
remain with him the rest of his life and eliminate his 
career as an outstanding athlete in the wrestling pro- 
fession. The plaintiff was 26 years of age at the time 
of the trial and had a life expectancy of 44.90 years. 
His health prior to the accident was excellent. His hab- 
its of work were excellent and had included daily work- 
outs to keep in condition. There was evidence offered 
and rejected that supports a finding that as a coach he 
could have received earnings in the range of $16,000 to 
$20,000 per year. The evidence shows that the plaintiff 
began competing in organized athletics, including foot- 
ball, basketball, wrestling, and track and devoted an 
average of 3 to 4 hours a day to athletics. He received 
football and wrestling scholarships to the University of 
Nebraska at Omaha. In high school he had wrestled 
competitively in organized high school wrestling, and his 
record was 200 wins and 7 losses. In September of 
1967, he entered the University of Nebraska at Omaha 
and played 4 years of varsity football, as well as 4 years 
of varsity wrestling. He competed in the National As- 
sociation of Intercollegiate Athletics and won the national 
championship in his sophomore and senior years. In his 
first year he took third place in the National Association 
of Intercollegiate Athletics. In his sophomore year he 
won the national championship in the NAJA. Outside the 
national championships during his collegiate years, he was 
state champion in the State of Nebraska, won the Colora- 
do University tournament, was Great Plains tournament 
champion, was University of Nebraska at Omaha invita- 
tional tournament champion, and won the Iowa Univer- 
sity Big Ten tournament championship. He was Rocky 
Mountain champion two times. We conclude from this 
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rather extensive recitation of the undisputed facts in the 
case that the evidence strongly supports the inference, 
apparently accepted and demonstrated in the jury ver- 
dict, that the plaintiff, besides his bodily disability, had 
suffered a permanent impairment of his earning capacity 
in a professional or coaching career in the wrestling sport. 
There is no merit to the contention that the evidence is 
insufficient to support the verdict. 

The defendant nevertheless argues that the evidence is 
insufficient and that the instructions submitting the is- 
sue are in error because there was no evidence of his 
earnings from the wrestling sport or profession at the 
time of the injury or at the time of trial. This argu- 
ment has been rejected by this court ever since Bliss 
v. Beck, 80 Neb. 290, 114 N. W. 162, in which this court 
held that a married woman could recover for her di- 
minished earning capacity, and that it was not necessary 
that she had actually engaged in business on her own ac- 
count, or intended to do so before her injury. We have 
recently rejected the defendant’s contention in this re- 
spect in Wortman v. Northwestern Bell Tel. Co., 195 
Neb. 637, 240 N. W. 2d 15. It is settled law in Nebraska 
that loss of earning capacity, as distinct from loss of 
wages, salary, or earnings, is a separate element of dam- 
age. It is equally well settled that a loss of past earn- 
ings is an item of special damage and must be specifically 
pleaded and proved. Impairment of earning capacity is 
an item of general damage and proof may be had un- 
der general allegations of injury and damage. Baylor 
v. Tyrrell, 177 Neb. 812, 131 N. W. 2d 393; Siciunas v. 
Checker Cab Co., Inc., 191 Neb. 766, 217 N. W. 2d 824. 
Proof of an actual loss of earnings or wages is not es- 
sential to recovery for loss of earning capacity. Baylor 
v. Tyrrell, supra; Wortman v. Northwestern Bell Tel. 
Co., supra. Recovery for loss or diminution of the power 
to earn in the future is based upon such factors as the 
plaintiff's age, life expectancy, health, habits, occupa- 
tion, talents, skill, experience, training, and industry. 
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Baylor v. Tyrrell, supra; Wortman v. Northwestern Bell 
Tel. Co., supra; Siciunas v. Checker Cab Co., Inc., supra; 
Lake v. Southwick, 188 Neb. 533, 198 N. W. 2d 319. 
From our quite detailed review of the facts, it is clear 
that there was ample evidence to sustain the findings of 
the jury as to the talents, skill, experience, training, and 
industry in the pursuit of the wrestling sport and prep- 
aration for professional occupation and career in this 
area. The other evidence as to plaintiff's age, life ex- 
pectancy, health, and habits sustains the presence of all 
these elements required as to the proof of loss of earn- 
ing capacity. As we stated in Baylor v. Tyrrell, supra, 
it is within the province of the jury to weigh all these 
elements and, guided by experience and common sense, 
to arrive at the proper monetary value of the plaintiff's 
loss without recourse to his past earnings. We, there- 
fore, hold that loss of earning capacity was properly 
submitted; that loss of earnings was not necessary to be 
pleaded or proved; and that the proof was sufficient as 
to the required factors establishing loss of earning ca- 
pacity. 

The defendant complains that the proof of prospective 
earnings of a coach or a professional wrestler fell short 
of adequacy and was insufficient to support the verdict. 
As we have pointed out such specific evidence is unnec- 
essary for the plaintiff to recover under a general al- 
legation of damage. But, more importantly, in this case 
the plaintiff offered evidence of the earning capacity of 
coaches and wrestlers. He specifically offered to prove 
that the average starting salary of a collegiate wrestling 
coach was approximately $20,000 per year, and that a 
good professional wrestler would average $500 to $1,000 
per week. The defendant objected to this testimony 
and it was excluded by the court. The defendant is now 
in no position to complain of the insufficiency of the 
evidence. A party who objects to the evidence and 
causes it to be excluded, cannot obtain a reversal of the 
judgment as unsupported for want of the evidence so 
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excluded. Knudson v. Parker, 70 Neb. 21, 96 N. W. 1010. 
There is no merit to this contention. 

The defendant specifically attacks instruction No. 14 
and urges that it is erroneous because it assumes the 
truth of controverted facts. The instruction is as fol- 
lows: ‘You are instructed that where a person, a com- 
petitor in a sporting or athletic event, because of his 
superior ability in that field, has an opportunity of be- 
ing awarded, with reasonable certainty or probability, 
a substantial benefit to him which may be of value to 
him in the future, and that he is deprived of this op- 
portunity by another, through the other’s negligence, 
then the person so deprived thereof, may recover such 
damages which the evidence shows with reasonable cer- 
tainty that he has suffered therefrom.” It is clear from 
an examination of this instruction that it is stated in the 
abstract. Perhaps it would have been better to use the 
word “if” rather than the word “where.” But the 
meaning is clear and requires the jury to find that the 
plaintiff is a “person” who has the abilities and require- 
ments as set out in the instruction. Moreover, the evi- 
dence is conclusive that the plaintiff had at least su- 
perior ability in the wrestling sport, as his record, pre- 
viously recited, demonstrates. The fact that the expert 
witnesses differed as to the description of the plaintiff 
as being number one does not alter the undisputed testi- 
mony that he was a person of at least superior ability. 
- There is no merit to this contention. 

Interwoven in the defendant’s argument in its brief 
there are other contentions directly relating to the main 
thrust of its assignments of error, which we have dealt 
with. We have examined them and find they are with- 
out merit. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 

Moran, District Judge. 

I respectfully dissent. There was no evidence of plain- 
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tiff’s earnings from any source at the time of the injury 
or at the trial. I contend that the plaintiff had the duty 
to produce this evidence and I do not believe the prior 
decisions of this court cited in the majority opinion hold 
otherwise when the facts of the cases are analyzed. 


In Conte v. Flota Mercante del Estado, 277 F. 2d 664, 
at page 669, Judge Friendly articulated much better than 
I can what loss of earning capacity is and what the trier 
of fact must do to compute damages resulting from its 
loss or diminution. See, also, Restatement, Torts 2d, 
T. D. No. 19, § 924, comment d. 

Our adversary system requires an injured party to 
prove his damages. The plaintiff failed to prove an es- 
sential element of loss of earning capacity, and it should 
not have been submitted to the jury as part of his claim 
for damages. 


STATE OF NEBRASKA, APPELLEE, V. JOE SCHRADER, ALSO 


KNOWN AS MARLYN D. SCHRADER, APPELLANT. 
244 N. W. 2d 498 


Filed July 28, 1976. No. 40299. 


1. Criminal Law: Constitutional Law: Standing: Searches and 
Seizures. Where an element of the crime charged is possession 
of the property seized, “ownership in or right to possession 
of the premises” or the interests of a “lessee” or “licensee” 
is not necessary to confer standing to challenge the legality 
under the Fourth Amendment of a search and seizure. 

2. Criminal Law: Constitutional Law: Searches and Seizures. 
Open fields outside the curtilage are not within the protection 
of the Fourth Amendment. 

3. Criminal Law: Trial: Evidence: Searches and Seizures. When 
the prosecution seeks to justify a warrantless search by proof 
of voluntary consent it is not limited to proof that the consent 
was given by the defendant, but may show that the permission 
to search was obtained from a third party who possessed com- 
mon authority over or other sufficient relationship to the 
premises or effects sought to be inspected. 

4, Criminal Law: Constitutional Law: Searches and Seizures. 
Where a seizure invades no right of privacy of the person 
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or premises of the accused, his Fourth Amendment rights have 
not been violated. 

5. Criminal Law: Exclusionary Rule: Searches and Seizures. The 
exclusionary rule ought not be applied where its deterrent pur- 
pose to discourage illegal police conduct will not be served. 


Appeal from the District Court for Box Butte County: 
Rosert R. Moran, Judge. Affirmed. 


Herbert M. Sampson, III, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, Ciinton, and Bropkey, JJ. 


CLINTON, J. 

The defendant was convicted of receiving property 
stolen from the Sloan Irrigation Company and sentenced 
to 2 years probation. Upon appeal he contends that the 
trial court erred in failing to sustain his motion to sup- 
press and that the evidence is not sufficient to sustain 
the verdict and judgment. 

This appeal was first heard on March 4, 1976, by a 
division of this court sitting under the provisions of 
Article V, section 2, of the Constitution of Nebraska. 
Following the adoption of an opinion by the division, 
the Judges of the Supreme Court, acting under their 
constitutional power to review “any decision rendered 
by a division of the court,” directed that the matter be 
reargued before the full court. The cause was reargued 
on May 3, 1976. We affirm. 

The record of the suppression hearing shows that on 
October 21, 1974, Sheriff Underwood of Box Butte Coun- 
ty, Nebraska, received from one Paul Kittelman, a 
farmer with whom he was well acquainted, a message 
from a retired farmer, Frank Krejci, age 84, who lived 
north and west of Alliance in Sheridan County, that 
Krejci had found some items that were not his prop- 
erty in a shed on his farm and that one of the items 
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found was a fuel tank. Previously on October 8, 1974, 
the sheriff had been informed of a theft of a fuel tank 
from a man by the name of Fasseler. Pursuant to the 
message from Krejci, the sheriff, on October 21, 1974, 
went to the Krejci farm. Because it was in the neighbor- 
ing county outside his jurisdiction, he asked Max Ibach, 
State Patrol criminal investigator, to accompany him. 
The sheriff stated that his purpose in going to the 
Krejci farm was to see if the tank matched the de- 
scription of the one stolen from Fasseler. 

At the farm the two officers met Krejci. Krejci lived 
in the residence on the farm. He leased the agricultural 
ground to another farmer and the pasture to the defend- 
ant, Joe Schrader. Underwood’s testimony was that 
Krejci told him: “... there is a bunch of stuff down 
there in the shed that I do not know how it got there, 
and it don’t belong to me, and I want you to get it out 
of here. Remove it.” 

Krejci’s testimony confirmed that of the sheriff. 
Krejci testified: “I ordered him [the sheriff] out there. 

Somebody put it in there and I did not want it 
there.” 

The sheriff and the criminal investigator, in the com- 
pany of Krejci, went to the shed in question. Outside 
the shed was a fuel tank stand. The shed had no door, 
but someone (later determined to be the defendant) 
had placed barbed wire across the entryway in such a 
fashion that a person could not gain entry without re- 
moving the barbed wire. The wire, however, did not 
obstruct the view of one standing at the doorway. 
Through the opening the officers saw a fuel tank and a 
number of other items, including various parts of a pivot 
irrigation system. In compliance with Krejci’s request, 
the officers removed all the items, including the fuel 
tank and stand and the irrigation system parts found 
in the shed. The sheriff testified that Krejci “insisted 
that we get the stuff off of his place. He did not want 
it there because he did not know who it belonged to and 
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had no knowledge of how it got there. And he asked us 
to get it all out of there.” 

The officers procured no warrant to seize the prop- 
erty and at the time it was removed they did not know 
or have any reason to believe, except for the fuel tank 
and stand, that any of the property was stolen. They 
had received no report of thefts of irrigation parts. 
The following day, however, Ibach determined that some 
parts had been stolen earlier from the Sloan Irrigation 
Company. An official of the company identified the 
seized parts as belonging to Sloan Irrigation Company 
and as having been stolen from a site where a center 
pivot system was being installed. 

The lease arrangement between Krejci and Schrader 
and the relation of the shed to the lease are significant. 
The shed in which the property was found is one of about 
eight or nine buildings on the Krejci farm. This par- 
ticular building was located about 60 or 70 yards south- 
west of the house in which Krejci resided. There had 
been a fence between the house and shed at one time, 
but only remnants of the fence remained on October 21, 
1974. Cattle pastured by Schrader could move freely 
about the buildings including the house. Schrader some- 
times kept cattle in a corral located on the premises. 

Krejci testified that he “leased the grass” to Joe 
Schrader for $1.65 per acre. He further testified: “. . . 
there never was anything said about the buildings. He 
asked for the lease, yeah. But buildings, I do not re- 
member anything being said about that.” He stated 
that Schrader kept nothing in the buildings that he 
knew of. 

Schrader testified that nothing was said about the 
buildings when the lease was made. He testified he 
paid $1.65 per acre for the grassland but nothing for 
the buildings. “But I got the ground leased around 
here.” He further stated that he sometimes put fencing 
tools in the shed. He stated that some of the stuff taken 
by the officers belonged to him, but not the irrigation 
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parts. The cattle could enter the buildings. He testified 
he had placed the wire across the entrance so the cows 
would not go into the shed. He rented the property 
“for the grass.” 

The above evidence properly permitted the trial court 
to conclude: (1) The officers took the Sloan Irriga- 
tion property solely to comply with the request of the 
landowner and not as part of an investigation of crime. 
(2) The seizure of the property was not directed at the 
defendant Schrader because he did not, under the ar- 
rangement with Krejci, have any right to possession of 
the building, nor did the officers have any reason to 
suspect him of crime. (3) The lease between Schrader 
and Krejci was of the “grass” only and did not include 
use of the buildings for storage, that Krejci could have 
prohibited their use, that he had retained the right to 
use the buildings himself, and that he had legal access 
to them. (4) Schrader simply presumed permission to 
use the building in question. 

Schrader apparently was not prosecuted for any crime 
in connection with the alleged theft from Fasseler and 
the fuel tank and stand were not received in evidence 
at trial. 

We conclude, for reasons which we hereafter elucidate, 
that Schrader’s rights under the Fourth Amendment 
were not violated in this case; further, that the policy 
behind the exclusionary rule, to wit, that of a sanction 
applied against unlawful police conduct, does not apply 
under the circumstances of this case; and that there- 
fore the exclusionary rule of Mapp v. Ohio, 367 U. S. 
643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081, is not applicable. 

Even though under the facts Schrader had no prop- 
erty interest in the building from which the property 
was seized, he nonetheless had standing to challenge 
the seizure because the crime with which he is charged 
includes as an element thereof “possession” of the stolen 
property. In Jones v. United States, 362 U. S. 257, 80 
S. Ct. 725, 4 L. Ed. 2d 697, the United States Supreme 
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Court held that where an element of the crime charged 
is possession of the property seized, ‘ ‘ownership in or 
right to possession of the premises’ ” or the interests of a 
“ essee’ or ‘licensee’” is not necessary to confer stand- 
ing. The court there said: “(1) The same element in 
this prosecution which has caused a dilemma, i.e., that 
possession both convicts and confers standing, elimi- 
nates any necessity for a preliminary showing of an in- 
terest in the .. . property seized, which ordinarily is re- 
quired when standing is challenged.” In this case 
Schrader may at least raise the question of the lawful- 
ness of the seizure. Under the facts in this case, how- 
ever, he suffered no invasion of his right of privacy. 

Although a seizure is usually accompanied by a search, 
this is not always so. See, United States v. Molkenbur, 
430 F. 2d 563; United States v. McDonnell, 315 F. Supp. 
152. There was, first of all, no search within the mean- 
ing of the Fourth Amendment. Access to the shed was 
without the curtilage and the application of the Fourth 
Amendment. Open fields are not within the protection of 
the Fourth Amendment. State v. Poulson, 194 Neb. 601, 
234 N. W. 2d 214; Hester v. United States, 265 U. S. 57, 44 
S. Ct. 445, 68 L. Ed. 898; McDowell v. United States, 383 F. 
2d 599. Krejci, having retained the building had a right of 
access to the shed and through him so also did the of- 
ficers who were there at his invitation. 

When Krejci and the officers reached the shed, the 
officers could then, without any trespass, see the prop- 
erty within the shed. It was in plain view. They then 
entered the shed with the consent of the owner thereof. 
Even if we were to characterize the entry of the build- 
ing as a search, it was with permission received from a 
person who had the right to give such consent, namely, 
the owner of the building who had the right of possession. 
“When the prosecution seeks to justify a warrantless 
search by proof of voluntary consent it is not limited to 
proof that the consent was given by the defendant, but 
may show that the permission to search was obtained 
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from a third party. who possessed common authority 
over or other sufficient relationship to the premises or 
effects sought to be inspected.” State v. Van Ackeren, 
194 Neb. 650, 235 N. W. 2d 210. 

The validity of a search, of course, is not sufficient to 
justify an actual seizure as part of the criminal investi- 
gation unless probable cause existed. The facts here, 
however, show: (1) The seizure was not directed at 
Schrader. He was not then suspected of any crime. 
(2) The property was taken as an accommodation to 
Krejci who had exclusive right to the shed. (3) 
Schrader, having leased only the “grass,” had no rea- 
sonable expectation of privacy in the interior of the shed. 
Where a seizure invades no right of privacy of the per- 
son or premises of the accused, his Fourth Amendment 
rights have not been violated. Wong Sun v. United 
States, 371 U. S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 441; 
Alderman v. United States, 394 U. S. 165, 89 S. Ct. 961, 
22 L. Ed. 2d 176. 

A seizure may sometimes be justified by circum- 
stances even though probable cause does not exist. 
United States v. Van Leeuwen, 397 U. S. 249, 90 S. Ct. 
1029, 25 L. Ed. 2d 282. In that case there was a de- 
tention for a period of 29 hours of certain packages 
passing in the United States mail. The packages were 
detained while an investigation was made. At the end 
of that time investigation was completed and probable 
cause found. The detention of the packages while an 
investigation was accomplished was held not unreason- 
able under the Fourth Amendment, the court saying: 
“No interest protected by the Fourth Amendment was 
invaded by forwarding the packages the following day 
rather than the day when they were deposited. The 
significant Fourth Amendment interest was in the pri- 
vacy of this first-class mail; and that privacy was not 
disturbed or invaded until the approval of the magistrate 
was obtained.” 

The facts in this case support no inference of an ex- 
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pectation of privacy by Schrader in the property which 
was open to plain view and in a shed to which he had 
no legal claim of possession. Where, as here, the re- 
moval was at the request of a person who had the right 
to make the request and if he chose to remove the prop- 
erty himself, the seizure by the officers was not a Fourth 
Amendment violation. 

We find no case precisely on point and reason by 
analogy. Ifa sheriff finds on or adjacent to a highway 
an apparently abandoned car, certainly, even though 
there is no statutory authority, he may remove the car 
while an investigation is made even though it may be 
that he could then search it no further than for the pur- 
pose of obtaining clues as to its ownership. There is in 
the above example a seizure, but no unreasonable in- 
vasion of privacy. 

Another hypothetical analogy. Assume a sheriff has 
in his hands for levy an execution on a money judgment. 
He executes 0.1 personal property in the possession of, 
and which he believes to belong to, the debtor. Later, 
while the property is in custodia legis he discovers that 
it is stolen property and that there is reasonable cause 
to believe that the judgment debtor is the receiver of 
the property. Is it reasonably arguable that the evi- 
dence must be excluded because there was no warrant 
and no probable cause at the time the sheriff took pos- 
session? 

It seems to us that under the facts in this case the 
policy behind the exclusionary rule is not served by ex- 
cluding the evidence. 

Let us briefly trace the origin and purpose of the ex- 
clusionary rule. The policy was first applied by the 
United States Supreme Court in Weeks v. United States, 
232 U. S. 383, 34S. Ct. 341, 58 L. Ed. 652, which involved 
a prosecution in the federal courts and a search and 
seizure made by federal officers. The court said that 
because the evidence was illegally obtained, the de- 
fendant had a constitutional right to have the evidence 
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excluded. Thirty-five years later, however, in Wolf v. 
Colorado, 338 U. S. 25, 69 S. Ct. 1359, 93 L. Ed. 1782, 
the Supreme Court held that the doctrine of Weeks v. 
United States, supra, was not applicable in state prosecu- 
tions to exclude evidence illegally received by state of- 
ficers. Exclusion was not founded on a constitutional 
principle, but was a federal sanction against federal of- 
ficers to deter unreasonable searches. In 1961, in 
Mapp v. Ohio, supra, the Supreme Court overruled 
Wolf v. Colorado, supra, and made the exclusionary rule 
applicable in state criminal prosecutions, holding that 
while its purpose was to deter illegal police action, it 
was nonetheless a violation of the constitutional right of 
the accused if the state used the evidence. Earlier in 
Elkins v. United States, 364 U. S. 206, 80 S. Ct. 1437, 80 
S. Ct. 1453, 4 L. Ed. 2d 1669, 4 L. Ed. 2d 1688, in over- 
ruling the “silver platter” doctrine, the court emphasized 
that the theory of the rule was to deter police miscon- 
duct rather than to protect the rights of an individual. 
In United States v. Calandra, 414 U. S. 338, 94 S. Ct. 613, 
38 L. Ed. 2d 561, the court called the exclusionary rule a 
remedial device, saying: ‘The purpose of the exclusion- 
ary rule is not to redress the injury to the privacy of 
the searched victim. ... Instead, the rule’s prime 
purpose is to deter future unlawful police conduct and 
thereby effectuate the guarantee of the Fourth Amend- 
ment against unreasonable searches and seizures. 

In sum, the rule is a judicially created remedy designed to 
safeguard Fourth Amendment rights generally through 
its deterrent effect, rather than a personal constitutional 
right of the party aggrieved.” 

Realizing that the exclusionary rule “has no bearing 
on guilt” or “fairness of the trial” (Linkletter v. Walker, 
381 U. S. 618, 85 S. Ct. 1731, 14 L. Ed. 2d 601), the Su- 
preme Court has “declined to extend the court-made 
exclusionary rule to cases where the deterrent purpose 
would not be served.” Desist v. United States, 394 U.S. 
244, 89 S. Ct. 1030, 22 L. Ed. 2d 248. We stated recently 
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in State v. Barajas, 195 Neb. 502, 238 N. W. 2d 918, that 
the exclusionary rule has no application where its deter- 
rent purpose is not served. That case involved a search 
and seizure by officers of the Nation of Mexico. We 
there noted: ‘“‘...no prophylactic purpose is served by 
applying an exclusionary rule... since what we do will 
not alter the search policies of the sovereign Nation of 
Mexico.’ ” 

We find and hold that the deterrent purpose of the 
exclusionary rule would not be served by applying it 
under the facts of this case. 

As to the defendant’s second assignment, we have ex- 
amined the record and find the evidence is sufficient to 
support the finding of guilt. 

AFFIRMED. 

BosLaucu, J., dissenting. 

The controlling issue in this case, as I view the record, 
is whether the seizure of the property, admittedly in 
the defendant’s possession, by the Sheriff of Box Butte 
County and a State Patrol criminal investigator was 
lawful. 

The Constitution of the United States, and the Con- 
stitution of this state, protect against both unreasonable 
searches and unreasonable seizures. It is undisputed 
that the officers had no warrant and there was no prob- 
able cause for the seizure of the property at the farm 
in Sheridan County on October 21, 1974. The determin- 
ation in the majority opinion that the seizure was law- 
ful rests upon several factual conclusions that in my 
opinion are not supported by the record. 

The record will not support a finding that the defend- 
ant had no right to possession or use of the shed in the 
Krejci pasture that contained the property seized. It is 
undisputed that the defendant had rented the land 
where the shed was located. In the absence of a reser- 
vation of the buildings, a lease of the land included the 
structures on the land. At the hearing on the motion to 
suppress, Krejci himself testified as follows: “Q And 
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Joe (Schrader) leases all of that land around this shed 
where you saw these items? A Yeah. Q And that is 
part of the pasture? A Yeah. Q And Joe can use the 
shed if he wants to? A Well, there was nothing said 
about it. Q@ But he could use it if he wants to? A 
Yeah.” 

On the other hand, the evidence is nearly conclusive 
that the seizure was directed at the defendant. The 
sheriff said he went to the Krejci farm to see if the 
fuel tank reported to be there matched the description 
of one that had been stolen in Box Butte County about 
2 weeks earlier. When the sheriff arrived at the farm 
he learned from Krejci that the defendant had leased 
the pasture. The sheriff further testified that he had 
seen some of the same or similar property as that found 
in the shed at another farm rented by the defendant 
while trying to levy an execution against the defendant 
on October 11, 1974. 

The officers had no information that any of the items 
in the shed, other than the fuel tank, might be stolen 
property. None of the items seized were contraband or 
otherwise unlawful. In order for the seizure without a 
warrant to be lawful the officers had to have knowl- 
edge of facts which would create a reasonable belief that 
the articles seized offended against the law. There had 
to be a nexus between the items seized and criminal 
behavior. Warden v. Hayden, 387 U. S. 294, 87 S. Ct. 
1642, 18 L. Ed. 2d 782. 

I agree with Judge McCown that nothing Krejci said 
or did could excuse or justify the unlawful seizure. 

There was no probable cause for the seizure of all 
items found in the shed. See Kremen v. United States, 
353 U.S. 346, 77 5. Ct. 828, 1 L. Ed. 2d 876. In my opin- 
ion the motion to suppress should have been sustained 
as to all items except the fuel tank. 

McCown, J., dissenting. 

I join in the dissent of Boslaugh, J. While the record 
is somewhat confusing, it establishes without contradic- 
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tion that the State Patrol investigator was aware that 
Schrader rented the pasture on which the shed was lo- 
cated. The officer thought that the lease also included 
the building, and that the defendant Schrader had a 
valid claim to the shed. The State Patrol officer was 
the only one with territorial jurisdiction to act. 

The majority opinion takes the position that officers 
may seize property without any probable cause for the 
seizure of that property simply because someone tells 
them to do so, and even though the person requesting 
the seizure claims no interest in the property and no 
right to dispose of it. The opinion implies that officers 
may seize property without probable cause simply be- 
cause they are requested to do so by a stranger, and that 
the officers have no duty to determine what interest or 
ownership the stranger may have. The opinion assumes 
that any person who might have authority to consent to 
a search of premises also has the right to consent to a 
seizure without probable cause of any property on the 
premises, whatever its nature. It also assumes that 
such a consent cures a complete lack of probable cause, 
in spite of a lack of ownership or right of control in the 
person giving the consent. 

Everyone involved in the seizure here knew that Krejci 
claimed no right, title, or ownership in the property 
seized and had no authority to dispose of it. Everyone 
involved proceeded on the assumption that the property 
to be seized had been placed in the shed by the defend- 
ant Schrader. Those facts should be enough to invali- 
date a warrantless seizure without probable cause and 
without any valid permission or consent for the seizure. 
On the facts here the majority opinion makes the Fourth 
Amendment protection against unreasonable seizures 
disappear without a trace in a maze of judicial inter- 
pretation. The inside of a rented shed becomes an 
“open field,” and all expectations of privacy vanish be- 
cause the only entrance to the shed is protected by 
barbed wire rather than a door, and the shed was lo- 
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cated outside “the curtilage.” George III would have 
thoroughly approved such an interpretation, but to many 
Americans that concept of individual rights is as un- 
acceptable now as it was 200 years ago. 

“The Fourth Amendment protects people, not places.” 
Katz v. United States, 389 U. S. 347, 88 S. Ct. 507, 19 
L. Ed. 2d 576. The seizure here was unlawful and un- 
reasonable. The evidence seized should have been ex- 
cluded. 


STATE OF NEBRASKA, APPELLEE, V. JAMES MICHAEL FoutcH 


APPELLANT. 
244 N. W. 2d 291 


> 


Filed July 28, 1976. No. 40500. 


1. Criminal Law: Sentences. A sentence of imprisonment should 
not exceed the minimum period consistent with protection of 
the public, gravity of the offense, and rehabilitative needs of 
the defendant. 


2. Section 29-2308, R. R. S. 1943, gives this 
court the authority to reduce a sentence rendered by the Dis- 
trict Court when it appears to be excessive. 

3. The punishment for a criminal act should in 


all circumstances be commensurate with the offense. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CaAnicLia, Judge. Affirmed as modified. 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 


Paul E. Watts, J. Joseph McQuillan, Gerald E, Moran, 
and Robert C. Sigler, for appellant. 


Heard before Wuirtrt, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropKEy, JJ. 

SPENCER, J. 

Defendant, James Michael Foutch, pled guilty to a 
charge of assault with intent to inflict great bodily in- 
jury on a 4-year-old child. He appeals as excessive and 
unduly harsh a 3 to 9 year sentence in the Nebraska 
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Penal and Correctional Complex. We affirm as mod- 
ified. 

The charge stems from an incident in which Foutch 
kicked a child when the child refused to obey him. The 
kick either knocked the child into a window fan sitting 
on the floor, or the child fell against a chair on which 
the fan was resting, causing it to fall on him, injuring 
his left leg. The child was unable to stand up and de- 
fendant packed his leg in ice. Defendant had been 
babysitting with the child while his mother was shop- 
ping. When the mother returned, she and defendant 
took the boy to the hospital where X-rays revealed the 
fractured leg. 

Defendant, who had been dating the child’s mother 
for about 1 year before the incident, had developed a 
rapport with the child. During that period he had taken 
the child and a sister to various places of amusement. 
As described by the mother, he had become a surrogate 
father to the child. 

The penalty provided for this offense is imprisonment 
in the Nebraska Penal and Correctional Complex for 
not less than 1 year nor more than 20 years. § 28-413, 
R. S. Supp., 1974. The penalty imposed is well within 
the range of the statute. The question is whether it is 
excessive on the facts in this case. 

Defendant, who is 26 years of age, was single and had 
no previous criminal record, either misdemeanor or fel- 
ony. He was cooperative and readily admitted his guilt. 
In a moment of anger, he gave vent to an emotional 
outburst which resulted in the injury. 

On the motion for a new trial the mother of the boy 
testified that the defendant and her son had always 
gotten along well. She confirmed the fact that the de- 
fendant had been a father figure toward the child and 
had taken him to various places of amusement. The 
boy’s leg had completely healed by that time. 

At the oral argument, the State’s attorney commented 
that he felt the sentence in this case was difficult to de- 
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fend, but since defendant had pled guilty to the charge 
of assault with intent to do great bodily injury, the 
sentence could not be said to be an abuse of discretion. 
On the record, we feel, however, it is excessive under 
the circumstances. 

A sentence of imprisonment should not exceed the 
minimum period consistent with protection of the pub- 
lic, gravity of the offense, and rehabilitative needs of 
the defendant. State v. Sturm (1972), 189 Neb. 299, 202 
N. W. 2d 381. 

Defendant, who was a sober, industrious individual, 
was self-employed as a supervisor of a maintenance 
crew at an Omaha condominium. He quit school in the 
10th grade to enlist in the army. He served in Vietnam 
and was honorably discharged in October 1969. He lived 
at home with his father. The child’s mother professes 
to be in love with him. He visited the child in the hospi- 
tal and appears to be very concerned about the un- 
fortunate incident. 

Section 29-2308, R. R. S. 1943, gives this court the 
authority to reduce a sentence rendered by the District 
Court when it appears to be excessive. Under the cir- 
cumstances of this case, probation cannot be justified 
because of the seriousness of the offense, which was 
after all a crime of violence directed toward a child. 
A reduction in sentence, however, is appropriate given 
the defendant’s lack of any prior record, the absence of 
any showing that defendant himself represents a threat 
to the public, and his cooperation. The punishment for 
a criminal act should in all circumstances be commen- 
surate with the offense. State v. Williams (1974), 191 
Neb. 57, 213 N. W. 2d 727. 

On the record, the interest of justice would be better 
served by a sentence of 1 to 3 years in the Nebraska 
Penal and Correctional Complex. We therefore reduce 
the sentence imposed to 1 to 3 years, and affirm the 
judgment as modified. 

AFFIRMED AS MODIFIED. 
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CLINTON, J., dissenting. 

I respectfully dissent. The reduction in sentence in 
this case can be justified only by looking behind the 
plea of guilty and concluding that the defendant did not 
actually have the specific intention “to inflict great bod- 
ily injury,” but was in fact guilty only of simple as- 
sault and battery accompanied by unexpected injury. 
This is what the majority opinion does. I doubt that 
the rather meager record justifies this conclusion. 

The conclusion is founded wholly upon the testimony 
of the child’s mother who was not a witness to the in- 
cident and who gave her testimony after sentence was 
imposed and during a motion for new trial. Her version 
of how the injury occurred is itself only a conclusion. 

No motion for leave to withdraw the plea of guilty 
was made by the defendant. The defendant himself 
did not testify that his plea was inadvertent or that he 
had no actual intention to inflict great bodily injury. 
To the writer of this dissent, the mother’s testimony 
seems self-serving and designed to keep her friend out of 
the penitentiary. 

The prosecutor, at the time the plea was entered, in- 
formed the court that medical records of the child 
showed that between August 5, 1972, and July 27, 1975, 
the child was treated for “bruises on his arms and legs, 
lacerations and bruises over eyes and numerous cuts and 
abrasions, bruises over his back and buttocks and he’s 
got numerous medical reports of injuries—injuries ac- 
cording to the medical record were a result of falling 
down stairs.” The prosecutor had not changed his mind 
when the motion for new trial was acted upon. He 
then said, referring to the mother’s testimony: “. . 
she describes this as a freak accident; that’s certainly 
not what the defendant says it was, and that’s not 
what the medical history of the victim shows.” 

I do not believe the record before us justifies a finding 
that the trial judge abused his discretion in the imposi- 
tion of sentence. 
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Bit, L. HULL, APPELLEE, V. CLINTON R. BAHENSKY, 
APPELLANT. 
244 N. W. 2d 293 


Filed July 28, 1976. No. 40614. 


1. Judgments: Res Judicata. The rules of res judicata are not 
applicable where the judgment is not a final judgment. 

2. Judgments: Trial. An order or judgment of a court is not 
final if an issue of law or fact essential to the disposition of 
the action is reserved for judicial determination. 

8. Judgments: Equity: Trial. A court of equity which has ob- 
tained jurisdiction for any purpose may retain jurisdiction for 
the purpose of administering complete relief between the parties 
with respect to the subject matter. 

4. Judgments: Trial. The judgment of the trial court in an action 
where a jury has been waived has the effect of a verdict of 
a jury and will not be set aside unless clearly wrong. 


Appeal from the District Court for Sarpy County: 
RaymMonp J, Case, Judge. Affirmed. 


Dixon G. Adams, for appellant. 
D. L. Pelton, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwrtTon, CLINTON, and BropKey, JJ. 


McCown, J. 

This is an action for rescission of a contract to pur- 
chase a laundromat business. The District Court first 
determined that rescission in equity should be denied 
but the cause retained for trial as an action at law. 
Upon later trial as an action at law, the District Court 
entered judgment against the defendant in the sum of 
$14,308.90; rescinded the contract; and ordered an ac- 
counting for the period of operation by the purchaser. 
The seller has appealed. 

In the fall of 1972, the defendant, Clinton R. Bahen- 
sky, listed his laundromat business in Bellevue, Nebras- 
ka, with a realty company for sale for $60,000. The 
plaintiff, Bill L. Hull, made an offer of $40,000 which 
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was refused. Bahensky reopened the negotiations in 
the spring of 1973, and on May 19, 1973, Bahensky and 
Hull executed a written agreement in which Bahensky 
agreed to sell and Hull agreed to buy the laundromat 
business. The total purchase price was $45,000. The 
sum of $13,500 was payable on or before the closing 
date of June 15, 1973. An additional sum of $11,500 
was payable on or before February 15, 1974, and the 
balance of $20,000 was payable in successive equal 
monthly installments of $185.41 each, commencing March 
15, 1974, with unpaid balances to draw interest at the 
rate of 714 percent. 

The agreement provided that all equipment used in 
connection with the operation of the business should be 
in reasonably good working condition and the critical 
paragraph in the contract provided: ‘Seller has made 
representations during the calendar year of 1972 that 
the business operation grossed $26,000.00; that the busi- 
ness operation had a taxable income derived therefrom 
was (sic) $16,000.00 and that the business has been grow- 
ing. Accordingly, buyer shall be given an opportunity 
to examine the books or to have the same examined 
by his bookkeeper for the years 1970, 1971, 1972 for the 
purpose of verifying the correctness of the aforemen- 
tioned representations. In the event said representa- 
tions are incorrect, buyer may, at his discretion, re- 
scind this agreement,” 

On June 8, 1973, Hull paid the $13,500 due on the date 
of closing, plus approximately $800 for supplies on hand 
and took possession of the business. No further pay- 
ments were ever made. 

Hull’s evidence is that almost immediately after tak- 
ing possession, he discovered that many pieces of equip- 
ment did not work properly and needed repairs, and that 
he also soon discovered that the laundromat business 
did not earn the amounts which had been represented 
to him. By letter of September 6, 1973, Hull notified 
Bahensky that he was rescinding the contract and that 
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Bahensky should pick up his keys. Bahensky’s evidence 
contradicted the evidence of Hull as to the condition of 
the machines and equipment. Bahensky also testified 
that Hull had been given a chance to inspect the equip- 
ment before he purchased the business. There was a 
conflict in the testimony as to whether Bahensky’s tax 
returns and records had been inspected by Hull, and 
there was some dispute as to what specific representa- 
tions as to income had been made aside from those set 
out in the agreement. There was no dispute that the 
tax returns reflected the correct income or profit from 
the business. Those returns showed gross receipts of 
$25,761 and a net profit of $4,060 for 1970; $23,510 
gross receipts and $5,924 net profit for 1971; and gross 
receipts of $25,215 and net profit of $8,774 for 1972. 

Following a hearing on April 1, 1975, the District 
Court entered its order and found: “That the plaintiff - 
has failed to prove the requisite requirements for re- 
cission (sic) of the agreement and that recission (sic) 
under equity should be denied, that a court of equity 
which has denied equitable relief is without authority to 
determine the issue of personal liability and that the 
matter should be retained by the Court to be tried as 
an action at law.” The District Court then ordered 
“that said matter be held over by the Court to be tried 
as a law action at the next docket call or as soon 
thereafter as the same may be tried.” 

In October 1975, the matter was tried as an action at 
law and on December 15, 1975, the court entered its 
judgment finding that false representations as to gross 
and taxable income were made by Bahensky; that the 
representations were substantial and material; that the 
demand for rescission was timely made; and that Hull 
was entitled to rescission as a matter of law. The court 
then entered judgment against the defendant Bahen- 
sky in the sum of $14,308.90, with interest and costs; re- 
scinded the agreement; and ordered an accounting and 
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settlement for the period of operation of the business 
by Hull. Bahensky has appealed. 

Bahensky contends that the District Court’s order 
of April 1, 1975, denying rescission in equity was res 
judicata as to any right to rescission, and that the court 
was therefore without authority to enter its later judg- 
ment in the law action. We disagree. 

Whatever the understanding of the District Court may 
have been as to the distinctions between law and equity, 
there can be no doubt but that the court’s order re- 
tained the entire matter to be tried as a law action 
at a later time. That order was not a final order or 
judgment. Restatement, Judgments, § 41, p. 161, pro- 
vides: “The rules of res judicata are not applicable 
where the judgment is not a final judgment.” Com- 
ment a to that section states: ‘For the purposes of the 
rules stated in this Subject a judgment at law is not a 
final judgment if further judicial action by the court 
rendering the judgment is required to determine the 
matter litigated; and a decree in equity is not a final 
judgment if further action by the court is required be- 
yond the supervision of the carrying out of the decree.” 

The same comment also states: “An order or judg- 
ment of a court is not final if an issue of law or fact 
essential to the disposition of the action is reserved for 
judicial determination.” 

Restatement, Judgments 2d, T.D. No. 1, § 41, p. 2, 
now states the rule of old section 41 even more force- 
fully. The first sentence of the revised section is: “The 
rules of res judicata are applicable only when a final 
judgment is rendered.” Comment a of T.D. No. 1 states 
the rationale for the requirement of finality. ‘The 
rules of res judicata state when a judgment in one ac- 
tion is to be carried over to a second action and given a 
conclusive effect there, whether by way of bar, merger, 
or issue preclusion. This Section makes the general 
common-sense point that such conclusive carry-over ef- 
fect should not be accorded a judgment which is con- 
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sidered merely tentative in the very action in which it 
was rendered. On the contrary, the judgment must or- 
dinarily be a firm and stable one, the ‘last word’ of the 
rendering court—a ‘final’ judgment.” 

In Agnew v. Omaha National Bank, 69 Neb. 654, 96 
N. W. 189, we said: “It has * * * been the uniform 
holding of this court, that an adjudication, to be binding 
as res judicata, must dispose of the whole merits of the 
case on trial, and leave nothing for the further deter- 
mination of the trial court.” A court of equity which 
has obtained jurisdiction for any purpose may retain 
jurisdiction for the purpose of administering complete 
relief between the parties with respect to the subject 
matter. Northwestern Mut. Life Ins. Co. v. Nebraska 
Land Corp., 192 Neb. 588, 22 3N. W. 2d 425. Gillespie v. 
Hynes, 168 Neb. 49, 95 N. W. 2d 457, and kindred cases, 
are overruled. 

Restatement, Judgments, § 67, p. 286, provides: 
“Where in an action the court holds that the plaintiff 
cannot enforce a particular claim in that action on the 
ground that he can enforce it only in a separate action, 
the judgment does not preclude the plaintiff from en- 
forcing the claim in another action, although in the 
second action it appears that the holding of the court 
in the first action was erroneous.” 

Whether the order of April 1, 1975, was or was not 
erroneous, it was not a final order or judgment and 
was not res judicata. 

The defendant also contends that the evidence was in- 
sufficient to grant rescission on the ground of misrepre- 
sentation because the evidence failed to establish that 
the plaintiff relied upon any representation contained 
in the contract. 

This action was tried as an action at law and a jury 
was waived. The contract specifically provided for re- 
scission in the event specified representations were in- 
correct. The trial court found that the specified rep- 
resentations had been made and that they were sub- 
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stantial and material. The judgment of the trial court 
in an action where a jury has been waived has the ef- 
fect of a verdict of a jury and will not be set aside un- 
less clearly wrong. Johnson v. Roueche, 188 Neb. 716, 
199 N. W. 2d 1. 

The evidence here was more than sufficient to sustain 
the judgment of the District Court. 

AFFIRMED. 


RICHARD HAYES ET AL., APPELLEES, V. SANITARY AND IM- 
PROVEMENT District No. 194 or Doucitas County, NE- 
BRASKA, ET AL., APPELLEES, IMPLEADED WITH DAIN, KALMAN 
& QUAIL, INC., A CORPORATION, ET AL., APPELLANTS, Ray- 
MOND F, BACKMAN, INTERVENER-APPELLEE. 
244 N. W. 2d 505 


Filed August 4, 1976. No. 40481. 


1. Bonds: Judgments: Political Subdivisions. In a special pro- 
ceeding to determine the legality and validity of a bond issue 
of a sanitary and improvement district, a decree approving and 
confirming the proceedings for the issuance of the bonds vali- 
dates the bonds and forecloses any question as to the right to 
issue the bonds and of compliance with any conditions precedent 
required by law. It is conelusive so as to protect the bonds in 
the hands of anyone insofar as the validity of any proceedings 
relating to the issuance of the bonds is concerned. 

2. Bonds: Judgments: Contracts: Political Subdivisions. The de- 
cree confirming the legality and validity of a bond issue does 
not determine the validity or invalidity of all contracts made 
by the sanitary and improvement district in connection with 
the project which the bond issue was designed to finance. 

3. Municipalities: Estoppel. Ordinarily the doctrine of equitable 
estoppel cannot be invoked against a municipal corporation as 
to the exercise of governmental functions, but the doctrine will 
be held to apply where right and justice demand it. 

4, Corporations. A corporation will be looked upon as a separate 
legal entity until sufficient reason to the contrary appears. 
The corporate fiction may be disregarded when its retention 
would produce injustice and inequitable consequences. 
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The separate corporate existence of parent and sub- 
sidiary or affiliated corporations will not be recognized where 
one corporation is so organized and controlled and its busi- 
ness conducted in such a manner as to make it merely an agency, 
instrumentality, adjunct, or alter ego of another corporation. 

6. Bonds: Agents: Fees: Municipalities. The power to sell bonds 
includes the power to employ a broker or agent to effect the 
sale for a customary commission or fee. 

7. : : :— Where a fiscal agent for the 
sale of bonds of a sanitary and improvement district purchases 
the bonds privately from the district at par, payment of a fee 
for fiscal services to such purchaser constitutes a sale of the 
bonds at less than par in violation of section 31-755, R. R. S. 
1943. 

8. Bonds: Agents: Fees: Municipalities: Contracts. Ordinarily 
contracts or agreements for the performance of reasonably 
necessary fiscal services of benefit to a municipal corporation 
in connection with the issuance of its securities and the carry- 
ing out of its governmental functions are authorized in the ab- 
sence of statute to the contrary. 

:——. Ordinarily a sanitary 
and improvement district may contract to pay a reasonable 
fee to a financial institution which will agree to purchase or 
place at par any construction warrants issued to contractors 
by the district in payment for goods or services furnished in 
connection with construction projects of the district. 


Appeal from he District Court for Douglas County: 
Joun E. Murpny, Judge. Affirmed as modified. 


Warren S. Zweiback and Ray G. Breeling of Zweiback 
& Laughlin, for appellants. 


August Ross, Daniel Dolan, and Kent Whinnery, for 
appellees Hayes et al. 


John A. Rickerson of Rickerson & Welch, and John 
W. Delehant of Delehant, Croker & Huck, for amici 
curiae. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTOon, CLINTON, and BRODKEy, JJ. 


McCowy, J. 
This is a suit to recover money alleged to have been 
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wrongfully paid an underwriter of warrants and bonds 
of a sanitary and improvement district. The District 
Court entered judgment against the defendants Dain, 
Kalman & Quail, Inc, and Dain, Kalman & Quail 
Municipal-Nebraska, Inc., in the sum of $114,389.61, and 
this appeal followed. 

On December 29, 1967, Sanitary and Improvement 
District No. 194 of Douglas County, Nebraska, was duly 
organized and declared to be a public corporation of this 
state. Sanitary and Improvement District No. 194 will 
be referred to hereafter as the district. 

Major construction by the district included a golf 
course, streets, sewers, and related projects. From time 
to time bids were taken and contracts let for various 
portions of the work. As the work progressed the district 
paid its obligations by issuing warrants to those who 
performed labor or services or provided supplies. It is 
customary for such districts, prior to seeking bids for the 
construction of improvements, to contract with a finan- 
cial institution to serve as fiscal agents and financial 
consultants. 

In 1968, the district entered into such an agreement 
with the firm of J. Cliff Rahel and Company. That 
agreement provided that Rahel and Company, as agents 
of the district, would purchase or place at par construc- 
tion fund warrants issued to contractors in connection 
with the installation of public improvements in the dis- 
trict. The warrants were to bear interest at the rate of 
6 percent per annum. Rahel and Company also agreed 
to “purchase for our own account or sell the general 
obligation bonds of the District at par and accrued in- 
terest.” The district agreed to pay Rahel and Company 
a fee equal to 5 percent of all warrants issued, and a 
fee of 1!4 percent of all bonds issued. 

During 1968 and into 1969, Rahel and Company per- 
formed services under the agreement with respect to 
warrants. During that time interest rates in general 
were climbing and the district’s 6 percent warrants be- 
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came more and more difficult to sell. On March 4, 
1969, Rahel and Company advised the district that it 
would no longer purchase warrants from contractors for 
its own account but would continue to try to place war- 
rants elsewhere. As of June 30, 1969, J. Cliff Rahel 
and Company sold its assets to Dain, Kalman & Quail, 
Inc., of Minneapolis, Minnesota, which will be referred 
to hereafter as Dain-Minnesota. Rahel and Company 
advised the district that the contract would be assumed 
by Dain-Minnesota; rescinded the Rahel and Company 
contract with the district; and went out of business. 
Rahel and Company has been dismissed in this action 
and the amounts paid to it are not involved here. 

Dain, Kalman & Quail Municipal-Nebraska, Inc., a 
wholly owned subsidiary of Dain-Minnesota, was formed 
May 26, 1969. It will hereafter be referred to as Dain- 
Nebraska. William J. Gourley, president of Dain-Ne- 
braska, who had formerly been vice president of J. 
Cliff Rahel and Company, submitted a proposal to the 
district on behalf of Dain-Nebraska which was basically 
similar to the former agreement between the district 
and Rahel and Company. The proposal was dated June 
9, 1969, and by its terms became effective on July 1, 
1969. It was approved and accepted by the district on 
July 22, 1969. The agreement provided that Dain-Ne- 
braska “will purchase or place at par as agents of your 
District, within 30 days after presentation to us, con- 
struction fund warrants issued in connection with the 
installation of public improvements in the above District. 
Said warrants shall bear interest at the rate of 8% per 
annum * * *, 

“We will purchase for our own account or sell the 
general obligation bonds of the District at par and ac- 
crued interest.” 

The agreement also provided: “For services rendered 
and to be rendered and to defray our expenses and any 
discount incurred in connection with the issuance and 
sale or placement of warrants, the District agrees to 
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pay Dain, Kalman & Quail Municipal-Nebraska, Inc. a 
fee equal to 5% of all warrants issued after date hereof, 
said fee to be paid at the time of issuance of said war- 
rants. For services to be rendered and to defray our 
expenses in connection with the issuance and sale of 
bonds, the District agrees to pay Dain, Kalman & Quail 
Municipal-Nebraska, Inc. a fee equal to 144% of the 
amount of all bonds issued, to be paid at the time said 
bonds are delivered to us.” 

Dain-Nebraska thereafter purchased from the con- 
tractors warrants issued to the contractors and was paid 
$53,957.76 in warrants of the district for its fee in han- 
dling these warrants. Dain-Nebraska in turn resold the 
warrants to its customers. In almost all cases the sales 
were at par and accrued interest. The evidence does not 
show any profit on the resale, other than accrued in- 
terest, but Dain-Nebraska paid commissions of $25,720.06 
to salesmen for the sale of the warrants. 

In 1971, the district began preparing for the issuance 
of bonds and William J. Gourley, representing Dain- 
Nebraska, began conferring with representatives of the 
district and of the City of Omaha. On March 30, 1971, 
the Omaha city council had passed an ordinance annex- 
ing a major part of the district to the City of Omaha. 
The annexation was to take place as of July 1, 1971, and 
the City of Omaha agreed to assume all the district’s 
liabilities, including the bonds to be issued by the dis- 
trict. In May 1971, it was agreed that the district would 
issue bonds in the amount of 3.7 million dollars to be 
dated July 1, 1971. The maturity dates ranged from 
July 1, 1972, to July 1, 1991, and the basic interest rates 
ranged from 5 to 5.6 percent. Supplemental interest 
coupons were also provided for, which could be detached 
and sold separately. The principal amount of the bonds 
included the $55,500 bond fee to Dain-Nebraska, which 
was 11% percent of the amount of all bonds to be issued. 
It was also agreed that the bonds were to be sold to 
Dain-Minnesota at par and accrued interest. On June 
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15, 1971, the board of trustees of the district, by resolu- 
tion, confirmed issuance of the bonds and the sale to 
Dain-Minnesota. 

The City of Omaha approved the proposed bond issue 
and on June 25, 1971, the board of trustees of the dis- 
trict filed its petition for approval of proceedings for 
issuance and sale of the bonds in the District Court for 
Douglas County, Nebraska. On July 12, 1971, the Dis- 
trict Court entered its decree that all proceedings re- 
quired by law for the issuance of bonds in the principal 
amount of 3.7 million dollars by the district were legal, 
valid, approved, and confirmed. 

Dain-Nebraska was paid the $55,500 fee as fiscal agent 
in connection with the sale of the bonds. Dain-Minne- 
sota purchased the bonds and made payment, including 
accrued interest, on July 12, 1971, in the amount of 
$3,708,358.31. Dain-Minnesota sold the supplemental in- 
terest coupons from the bonds and also resold the bonds. 
It received $89,687.19 from the sale of the supplemental 
coupons and profit from the sale of the bonds themselves 
in the sum of $73,913.61, a total of $163,600.80. 

On September 1, 1971, plaintiff Richard Hayes filed 
a motion to vacate and set aside the decree of July 12, 
1971, validating the issuance of the bonds. The motion 
to vacate was overruled. Hayes then brought a separate 
action challenging the bond issue. After extensive 
pleadings, amendments, and shuffling of parties, the ac- 
tion reached its present form. Richard Hayes and the 
City of Omaha, as plaintiffs, sought an accounting to 
determine sums due the City of Omaha from the de- 
fendants, Dain-Minnesota and Dain-Nebraska, and J. 
Cliff Rahel and Company. The claims were based upon 
allegations that all commissions paid to the defendants 
under the district’s agreements with them were void. 
The plaintiffs moved for summary judgment. The court 
granted partial summary judgment finding that nu- 
merous facts were established. Among those findings ma- 
terial here the court found that Dain-Nebraska is wholly 
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owned by Dain-Minnesota. There is a substantial, if 
not total, interlocking of officers and directors between 
Dain-Minnesota and Dain-Nebraska. The bonds were all 
purchased by Dain-Minnesota. Dain-Nebraska is a cor- 
porate shell through which Dain-Minnesota, in fact, con- 
ducted the business so that Dain-Minnesota’s liability is 
to be measured by that of Dain-Nebraska. The com- 
mission fee of 5 percent paid to Dain-Nebraska on war- 
rants was mutually intended to, and did, compensate 
Dain-Minnesota and Dain-Nebraska not only for the costs 
of doing business and earned profits, but also for their 
lending of their credit to the district. 

The trial court also determined generally that without 
the involvement of financial institutions such as Dain- 
Minnesota and Dain-Nebraska, improvement district 
construction warrants are not worth their par value, 
either to the contractor entitled thereto or to prospective 
investors. While the district has power to tax, neverthe- 
less, in the original development stage prospective in- 
vestors will not pay par without the involvement and 
contribution of its credit by an outside securities firm. 

Trial was held on the remaining issues in April and 
May of 1975. Judgment was entered October 10, 1975. 
Rahel and Company was dismissed on the ground that 
the action was barred by the statute of limitations. 
The court found for the plaintiffs and entered judgment 
in favor of the City of Omaha and against Dain-Minne- 
sota and Dain-Nebraska in the sum of $114,389.61, with 
interest from July 15, 1971. This represents the com- 
bined fees for handling of both warrants and bonds. 
These two defendants have appealed. 

The appellants and some of the amici curiae contend 
that the District Court proceeding which resulted in the 
approval of the bond issue was a final determination 
which precludes any collateral attack on the contract 
between the district and its fiscal agent. That conten- 
tion rests in part upon the argument that if the fees 
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were illegal, then the bonds were invalid, and that issue 
is no longer open to challenge. 

Sections 31-756 to 31-759, R. R. S. 1943, provide for the 
special proceedings for bond approval involved here. 
Those sections provide for notice and hearing and per- 
mit any person interested in the district or in the is- 
suance or sale of the bonds to move to dismiss the pe- 
tition or to answer. The statutes, in substance, provide 
a special proceeding in which the District Court has the 
power and jurisdiction to examine and determine the 
legality and validity of all the proceedings for the or- 
ganization of the district and “all other proceedings 
which may affect the legality or validity of the bonds 
and the order of the sale and the sale thereof.” The 
court may approve and confirm the proceedings in whole 
or in part or declare them illegal or invalid. In the case 
before us, the District Court specifically found: “The 
District has taken all steps and proceedings required 
by law for the issuance of said bonds and all of said 
proceedings were regularly had and are valid and should 
be approved and confirmed by this Court.” The decree 
declared that all proceedings required hy law for the 
issuance of the bonds “have been had and all required 
proceedings are legal and valid and are hereby approved 
and confirmed.” 

The decree also provided that after filing a transcript 
of the proceedings with the Auditor of Public Accounts 
of the State of Nebraska, and registering the bonds with 
the auditor and county clerk of Douglas County, the 
district “may issue its said bonds in the principal amount 
of $3,700,000, payable and bearing interest as set forth 
in the Resolution of the Board of Trustees adopted June 
15, 1971.” 

The only contract between the district and either of 
the appellants that was referred to in the bond approval 
proceedings was the sale of the bonds to Dain-Minnesota 
at par and accrued interest. A decree in a special pro- 
ceeding to determine the legality and validity of a bond 
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issue of a sanitary and improvement district validates 
the bonds and forecloses any question as to the right to 
issue the bonds and of compliance with any conditions 
precedent. See 15 McQuillin (3d Ed.), Municipal Cor- 
porations, § 43.148, p. 750, 

The crux of the appellants’ argument is that the de- 
cree approving the validity of the bond issue at the same 
time affirmed the legality and validity of any contracts 
with a fiscal agent or agents as to fees in connection 
with the issuance of any warrants which were to be 
paid from proceeds of the bond sale, as well as contracts 
for fees in connection with the sale of the bonds. The 
appellants’ conclusion is that if the fee agreements are 
invalid, then the bond issue is invalid, and since the 
bond issue cannot be attacked because of the approval 
proceedings, therefore the contract for fiscal agents’ fees 
also cannot be attacked. The conclusion does not follow. 

Under the provisions of section 31-756, R. R. S. 1943, 
et seq., a judgment approving and confirming the legal- 
ity and validity of the bond issue here is conclusive so 
as to protect the bonds in the hands of anyone insofar 
as the validity of any proceedings relating to the is- 
suance of the bonds is concerned. See 15 McQuillin (3d 
Ed.), Municipal Corporations, § 43.148, p. 750. The 
statutes refer only to bonds, or “proceedings” which may 
affect the legality or validity of the bonds. The court 
decree confirming the legality and validity of the bond 
. issue does not determine the validity or invalidity of 
every contract made by the district in connection with 
the project which the bond issue was designed to finance. 
Neither does it adjudicate collateral matters nor the 
validity or invalidity of fiscal agents’ fees for services 
simply because they are to be paid from proceeds of the 
bond issue. See, 15 McQuillin (3d Ed.), Municipal Cor- 
porations, § 43.147, p. 747; Penn v. Pensacola-Escambia 
Governmental Center Authority, 311 So. 2d 97 (Fla., 
1975). 

The appellants also contend that the City of Omaha 
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is estopped from proceeding against the appellants be- 
cause of its own acquiescence and actions, and because 
of the fact that it stands in the same position as the 
district because of the annexation and its assumption 
of liability. 

The foundation of appellants’ claim rests on the doc- 
trine of equitable estoppel. Ordinarily the doctrine of 
equitable estoppel cannot be invoked against a municipal 
corporation as to the exercise of governmental functions 
but the doctrine will be held to apply where right and 
justice demand it. Talbott v. City of Lyons, 171 Neb. 
186, 105 N. W. 2d 918; May v. City of Kearney, 145 Neb. 
475, 17 N. W. 2d 448. Where issues of public policy are 
involved and where statutory requirements have been 
circumvented, those factors tend to outweigh possible 
inequitable consequences. The doctrine of equitable 
estoppel is not applicable here. 

The appellants contend that the District Court erred 
in disregarding the separate corporate entities of the 
two appellants. Dain-Nebraska was organized May 26, 
1969, and commenced business July 1, 1969. Dain-Ne- 
braska was a wholly owned subsidiary of Dain-Minne- 
sota. Dain-Nebraska had a total capital of $50,000, and 
a $500,000 line of credit with a bank. There is evidence 
that the main source of credit for a period of about 2 
years was through the parent company. The principal 
business of Dain-Nebraska was to serve as a financial 
consultant and fiscal agent to municipalities. Dain-Ne- 
braska technically conducted any sanitary and improve- 
ment district business of either of the two corporations 
in Nebraska up to and including the issuance of the 
bonds involved in this case. The employees of Dain-Ne- 
braska were paid out of a payroll account of Dain- 
Minnesota, and Dain-Nebraska then reimbursed the 
parent company. The same practice was followed when- 
ever Dain-Minnesota paid one of its salesmen for selling 
a security for Dain-Nebraska. Dain-Nebraska would 
‘then reimburse the parent company. There was almost 
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_ a total interlocking of officers and directors between 
Dain-Minnesota and Dain-Nebraska. The two corpora- 
tions maintained separate books and filed separate in- 
come tax returns. For several years Dain-Nebraska 
was technically inactive for failure to pay occupation 
taxes which were insignificant in amount. 

The agreement of the district for fiscal agent’s services 
was with Dain-Nebraska. Dain-Nebraska purchased all 
the warrants and Dain-Minnesota purchased the entire 
bond issue. There is no evidence to show how Dain- 
Nebraska arranged for the sale of the entire bond issue 
to Dain-Minnesota. Neither is there any evidence as to 
whether any other prospective purchasers were con- 
tacted, nor is there any indication of how Dain-Minne- 
sota entered any negotiations for the sale of the bond 
issue, if at all. The District Court specifically found that 
Dain-Nebraska was a corporate shell through which 
Dain-Minnesota had, in fact, conducted the business so 
that Dain-Minnesota’s liability was to be measured by 
that of Dain-Nebraska. 

While the general rule is that a corporation will be 
looked upon as a separate legal entity until sufficient 
reason to the contrary appears, there is sufficient evi- 
dence in the record here to pierce the corporate shell 
and dissipate the separate legal identities. In such 
cases the law has no compunction in holding a corpora- 
tion liable for the acts of its owner or vice versa. In 
Massachusetts Bonding & Ins. Co. v. Master Laboratories, 
Inc., 143 Neb. 617, 10 N. W. 2d 501, we said: “The su- 
preme court of the United States has laid down the rule 
which has the sanction of the authorities generally, that, 
where the difference between corporations is reduced to 
mere matter of bookkeeping, such corporations cease to 
have separate legal entities and will, in the interest of 
justice, be treated as one.” The corporate fiction may 
be disregarded when its retention would produce injus- 
tices and inequitable consequences. Ridenour v. Kuker, 
185 Neb. 321, 175 N. W. 2d 287. 
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“(A)ccording to a number of cases, the notion of 
separate corporate existence of parent and subsidiary or 
affiliated corporations will not be recognized where 
one corporation is so organized and controlled and its 
business conducted in such a manner as to make it 
merely an agency, instrumentality, adjunct, or alter ego 
of another corporation. The fiction of separate corpo- 
rate identity of two corporations will not be extended 
to permit one of the corporations to evade its just ob- 
ligations or to promote fraud or illegality or injustice.” 
18 Am. Jur. 2d, Corporations, § 17, p. 565. The evidence 
in the case before us is amply sufficient to support the 
determination of the District Court disregarding the 
separate corporate entities of the appellants here. 

The appellants also contend that the payment by the 
district of a fiscal agent’s fee to Dain-Nebraska for sell- 
ing the general obligation bonds of the district does not 
constitutute a violation of the statutory restriction 
against the sale of such bonds at less than par value. 

Section 31-755, R. R. S. 1943, dealing with the issuance 
and sale of such bonds provides in part: “Such bonds 
may either be sold by the district or delivered to the 
contractor in payment for the work, but in either case 
for not less than their par value.’ Dain-Nebraska’s 
fiscal agency agreement with the district provided: 
“We will purchase for our own account or sell the gen- 
eral obligation bonds of the District at par and accrued 
interest.” The fee was 114 percent of the amount of 
all bonds issued, to be paid at the time the bonds were 
delivered. The fee of $55,500 was paid to Dain-Ne- 
braska from the proceeds of the sale of the bonds to 
Dain-Minnesota. There is little dispute on this record 
that the amount of the fee constituted a reasonable 
amount for services rendered. The critical issue here 
is whether the fiscal agent to whom the fee was paid 
occupied the position of a bona fide agent or was, in- 
stead, a purchaser. It is generally held that the power 
to sell bonds includes the power to employ a broker 
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or agent to effect the sale for a customary commission 
or fee. 15 McQuillin (3d Ed.), Municipal Corporations, 
§ 43.64, p. 594. 

Many states have statutes which, in varying language, 
forbid the sale of bonds at less than par. Section 31-755, 
R. R. S. 1943, is not unique. Generally, where the bonds 
are not sold to the person to whom the commission or fee 
is paid, the payment of such fees to one who performs 
fiscal services is not regarded as a sale of the bonds 
below par. The critical problem arises when the fiscal 
agent is the purchaser of the bonds. See, Annotation, 
Sale of municipal or other public bonds at less than 
par or face value, 91 A. L. R. 7. See, also, 64 Am. Jur. 
2d, Public Securities and Obligations, § 244, p. 283. 

15 McQuillin (3d Ed.), Municipal Corporations, § 43.67, 
p. 602, states: “(S)ome statutes or charters expressly 
or impliedly forbid the sale of municipal bonds at less 
than par. * * * However, such a statute does not 
prevent paying a broker a commission for his services 
in selling bonds at par, although the purchaser cannot 
be allowed a direct commission where the bonds are 
sold at par.” (Emphasis ours.) While courts have been 
liberal in permitting municipal corporations to pay rea- 
sonable fees to bona fide fiscal agents, they have almost 
invariably treated an allowance of commissions and fees 
to a purchaser as a violation of the statutory prohibition 
against a sale at less than par. See Annotation, 91 
A. L. R. 7, supra. 

Under statutes requiring bonds to be sold at not less 
than par, fees and commissions paid to a purchaser have 
generally been held to constitute, in substance and ef- 
fect, a discount in violation of law. See 15 McQuillin 
(3d Ed.), Municipal Corporations, § 43.67, p. 602. 

In Deming v. Board of Supervisors, 237 Iowa 11, 21 
N. W. 2d 19, 162 A. L. R. 391, the Iowa Supreme Court, 
in dealing with a similar factual situation said: ‘“Never- 
theless, the statement to the effect that a sale of bonds 
with a ‘deduction’ for a fiscal agent’s fee is not a sale 


666 NEBRASKA REPORTS — [Vou. 196 
Hayes v. Sanitary & Improvement Dist. No. 194 — 


at par is sound law. And the same is true of a sale of 
bonds with an agreement to pay the buyer such a fiscal 
agent’s fee.” See, also, City of Bay City v. Lumber- 
men’s State Bank, 193 Mich. 533, 160 N. W. 425. 

The rationale for the rule generally is that a com- 
mission paid to a buyer of the bonds is a sale at a dis- 
count. A buyer receiving a fee or commission may also 
keep any profit he may make on a resale while if he is 
an agent, the municipality is entitled to the benefit of 
the profit on any sale he may make. See County of 
Koochiching v. Elder, 145 Minn. 77, 176 N. W. 195. 

In this case, Dain-Minnesota received a total profit of 
$163,600.80 from the sale of the bonds and the supple- 
mental coupons. Dain-Nebraska received a $55,500 fis- 
cal agent’s fee on the bonds. The real problem stems 
from the obvious conflict of interest. Where a fiscal 
agent, acting on behalf of a municipal corporation in 
the issuance and sale of bonds also purchases those 
bonds from the municipal corporation privately, the con- 
flict of interest is apparent. It is contrary to public 
policy to permit a fiscal agent who purchases bonds 
privately from his principal to collect, in addition, a 
fiscal agent’s fee for sale of the bonds unless specifically 
authorized by statute. See, City of Miami v. Benson, 
63 So. 2d 916 (Fla., 1953); 15 Business Lawyer, “Munici- 
pal Bond Buying by Fiscal Advisers,” p. 393 (Jan., 
1960). The record here supports that portion of the 
judgment dealing with the fiscal agent’s bond fee. 

The appellants finally contend that the fees paid by 
the district for purchasing and handling the construc- 
tion warrants did not constitute interest payments and 
were not illegal. Some additional background facts 
are appropriate here. The evidence is quite clear that it 
is reasonably necessary for a sanitary and improvement 
district to have an agreement with a financial institu- 
tion before bids on a construction project are called for 
in order to obtain reasonable competition and bids from 
prospective contractors. Contractors, in most instances, 
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need assurance that construction warrants can be 
promptly converted to cash at par before they prepare 
and submit bids. Many contractors will not bid without 
such assurance and those who are still willing to bid 
increase the amounts of their bids to compensate for 
the financial problems which may result. It is undis- 
puted that without such financial arrangements, the cost 
of the improvements to the district and the public would 
ordinarily be greater. 

The trial court in its order on partial summary judg- 
ment specifically found that without the involvement of 
investment firms such as the appellants, improvement 
district construction warrants are not worth their par 
value to the contractor entitled to them. The court also 
found that while sanitary and improvement districts 
have the power to tax, nevertheless, in the original de- 
velopment stage prospective investors will not pay par 
for such warrants without the involvement and con- 
tribution of its credit by an outside securities firm. 
Those findings are fully supported by the evidence. 

In the case before us the construction fund warrants 
were purchased by Dain-Nebraska from the contractors 
at par. The evidence shows that almost all the warrants 
were then resold by Dain-Nebraska to investors at par, 
plus accrued interest. Warrants issued by the district 
to Dain-Nebraska for its 5 percent fiscal agency fee for 
handling warrants amounted to $53,957.76, and those 
warrants were also sold by Dain-Nebraska: Dain-Ne- 
braska paid commissions of $25,720.06 to salesmen for 
the sale of warrants and obviously had other expenses 
in connection with such sales. The evidence does not 
establish whether any profit was made from the pur- 
chase and sale of warrants. 

Section 31-755, R. S. Supp., 1969, in effect at the time 
of the agreement involved here, authorized the issuance 
of warrants by the board of trustees of the district for 
work completed on the project and provided: “Such 
warrants shall draw interest at such rate as fixed by 
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the board of trustees and endorsed on the warrants, but 
not to exceed eight per cent per annum, * * *,.” In 
1971, the interest limitation was removed and since that 
time the statute has provided: “Such warrants shall 
draw interest at such rate as fixed by the board of 
trustees and endorsed on the warrants, * * *.” § 31]- 
755, R. R. S. 1943. 

The District Court found that the 5 percent fee for 
handling warrants in the sum of $53,957.76 paid to ap- 
pellants in warrants constituted interest and was illegal. 
The appellees contend that regardless of whether or not 
it be called interest, the payment of a fiscal agent’s fee 
in connection with the handling of warrants was, in 
effect, the issuance of warrants at a discount and there- 
fore illegal. The argument is that the district has no 
power to discount its warrants, and that the same 
principles which prevent bond purchasers from receiving 
fiscal agent’s fees also prevent payment of fiscal agent’s 
fees for the handling of warrants. We disagree. 

The critical distinction between bonds and warrants 
here is that the bonds were purchased by the fiscal 
agent from the district while the warrants were pur- 
chased by the fiscal agent exclusively from the con- 
tractors to whom the district had issued the warrants. 
None of those warrants were discounted in any sense. 
The only warrants which could possibly be claimed to 
have been issued at a discount were the warrants issued 
directly to the fiscal agent in payment of its fee. The 
appellees’ contention is that those warrants constituted 
an indirect discounting of contractors’ warrants rather 
than a payment for reasonable financial services. The 
evidence destroys the argument. 

The authorities cited by the appellees in support of 
the discount theory are not only ancient but they in- 
volve cases in which warrants were issued to contractors 
or other creditors in excess of the actual amount of in- 
debtedness due. We find no modern precedent which 
logically supports the appellees’ contention. The com- 
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paratively simple financial arrangements of the 19th 
century have long since been supplanted by more com- 
plicated and sophisticated financial arrangements cre- 
ated by the demands of a modern economic society. 
Generally speaking, courts have had no difficulty in find- 
ing that contracts or agreements for the performance 
of reasonably necessary fiscal services of benefit to a 
municipal corporation in connection with the issuance 
of its securities or the carrying out of its governmental 
functions are proper, at least where the fees are rea- 
sonable. 

Under the fiscal arrangements for warrants involved 
here, the appellants agreed to place their credit on the 
line for the benefit of the district and of any warrant 
holder who chose to take advantage of it. Such arrange- 
ments generally result in increased competitive bidding 
and substantially reduce the overall cost of the project. 
The benefit accrues to the district and to the taxpaying 
public. It should be noted here that warrants issued 
by the district to a contractor may be retained by the 
contractor or sold to anyone he wishes. Normally they 
are sold to the fiscal agent. See 5 Creighton Law Rev., 
p. 269. The agreement of the fiscal agent financial in- 
stitution simply guarantees to all contractors an im- 
mediate cash market for such warrants without any 
discount, if they wish to take advantage of it. 

While this court has not directly passed upon the 
. legality of financial arrangements of the sort involved 
here, it has noted its disapproval of a refusal to accept 
them. In Ledwith v. City of Lincoln, 110 Neb. 425, 193 
N. W. 763, this court held: “A provision in a notice to 
contractors that a city reserves the option to make pay- 
ment in warrants or city bonds is unenforceable, ex- 
cept with the consent of the contractor, and if such 
provision prevented competition to such an extent that it 
increased the cost of the work, the city should be en- 
joined from entering into the contract.” The limita- 
tion of competitive bidding and the probable increase in 
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the cost of the work stemming from the possibility of 
contractors having to discount warrants or bonds for 
cash furnish the foundation for that holding. 

Under section 31-733, R. R. S. 1943, the board of trus- 
tees of a sanitary and improvement district has power to 
carry into effect the objects for which the district was 
formed. That power necessarily includes the power to 
make contracts for the furnishing of fiscal and finan- 
cial services in connection with the issuance or sale of 
its securities, whether those securities are bonds or war- 
rants. Ordinarily a sanitary and improvement district 
may contract to pay a reasonable fee to a financial in- 
stitution which will agree to purchase or place at par 
any construction warrants issued to contractors by the 
district in payment for goods or services furnished 
in connection with construction projects of the district. 
There may, of course, be circumstances under which 
such an agreement is neither necessary nor advisable, 
or there may be occasions when the amount of the fee 
may be unreasonable. Neither of those situations is 
present here. 

The judgment of the District Court in the sum of 
$114,389.61 included fiscal agent’s fees for both bonds 
and warrants. That judgment should be and hereby 
is modified to limit the judgment to the amount paid 
for handling bonds. Judgment is therefore directed to 
be entered in the sum of $55,500 against the defendants 
Dain-Minnesota and Dain-Nebraska, and each of them, 
with interest thereon from July 15, 1971, as by law pro- 
vided. The remaining portion of the original judgment 
with respect to the handling of warrants is reversed 
and the cause dismissed. As so modified, the judgment 
is affirmed. 

AFFIRMED AS MODIFIED. 
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CALDWELL, APPELLEE. 
244 N. W. 2d 678 


Filed August 4, 1976. No. 40519. 


1. Res Judicata: Actions. For the doctrine of res judicata to be 
applicable, the former suit must be based on the same cause of 
action as the latter. 


2. Res Judicata: Contracts: Actions. For purposes of application 
of res judicata, a petition in quantum meruit is a restatement of 
the same cause of action as that in a petition on express con- 
tract, where both petitions are based on the same services; and 
as such, an earlier judgment in a case on express contract acts 
as a bar to a later action in quantum meruit. 

3. Res Judicata: Actions. Any right, fact, or matter in issue, and 
directly adjudicated upon, or necessarily involved in, the deter- 
mination of an action before a competent court in which a judg- 
ment or decree is rendered upon the merits is conclusively 
settled by the judgment therein and cannot again be litigated 
between the parties and privies whether the claim or demand, 
purpose, or subject-matter of the two suits is the same or not. 


4. Res Judicata. The rule of res judicata is grounded, first on a 
public policy and the necessity to terminate litigation, and, 
second, on the belief that a person should not be vexed more 
than once for the same cause. 


Appeal from the District Court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


Gordon C. Gobel, for appellant. 


Thomas B. Thomsen of Sidner, Svoboda, Schilke, Wise- 
man & Thomsen, for appellee. 


Heard before WuiTEe, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CiLinton, and Bropkey, JJ. 


BRODKEY, J. 

This case involves two separate consecutive lawsuits 
brought by the plaintiff, Vantage Enterprises, Inc., 
against the defendant, Stanley Caldwell, with whom 
Vantage had a written contract to construct a house. 
In its first action, Doc. 65, No. 22202, Vantage sued upon 
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the express written contract, and sought to recover 
payments allegedly due under the contract. In his an- 
swer and cross-petition, Caldwell alleged that Vantage 
had substantially breached the contract, and was not 
entitled to payment under the contract. He also cross- 
petitioned for damages allegedly caused by Vantage’s 
breach of contract. The case was submitted to the jury 
under the court’s instructions to find for Vantage if it 
found from a preponderance of the evidence that Van- 
tage had substantially performed the contract. The 
jury returned a verdict for the defendant, Caldwell, 
but awarded him no damages on his cross-petition. 
Vantage did not appeal from the judgment. 

Shortly thereafter, Vantage filed its second action, 
Doc. 66, No. 22516, to recover damages from Caldwell 
based upon the theory of quantum meruit. In his an- 
swer and cross-petition in the second action, defendant 
again alleged as a defense the lack of substantial per- 
formance by the plaintiff, and also specifically pleaded 
the defense of res judicata based upon the entry of 
the final judgment in the first action. In his cross- 
petition, Caldwell again claimed damages against the 
plaintiff as a result of the breach of the contract by the 
plaintiff. Defendant thereafter filed a motion for sum- 
mary judgment; and after a hearing on October 28, 
1975, the court sustained defendant’s motion for sum- 
mary judgment and dismissed plaintiff's petition and 
defendant’s cross-petition. The record clearly establishes © 
that the parties, the subject matter, and the materials 
and services involved in the two cases were the same. 
In answer to interrogatories served upon it prior to the 
hearing on the motion for a summary judgment, Van- 
tage conceded that both cases would be proved by sub- 
stantially the same evidence, but contended that the 
second suit was on the theory of quantum meruit, and 
not on the theory of express contract. Plaintiff’s motion 
for a new trial was overruled, and Vantage then per- 
fected its appeal to this court. We affirm. 
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At the outset, we point out that although Vantage 
conceded that the evidence in the second action based 
upon the theory of quantum meruit would be substan- 
tially the same as that introduced in the jury trial of 
the first action, we are not informed of what that evi- 
dence was. In the hearing on defendant’s motion for 
summary judgment, counsel for defendant, Caldwell, re- 
quested the court to take judicial notice of the evidence 
and testimony in the first trial, and the court stated it 
would do so. However the record in the case now on 
appeal to this court does not reflect the evidence given 
at the former trial, and we must draw our conclusions 
as to the nature of such evidence by the pleadings in the 
former case, the court’s instructions, and the general 
verdict returned by the jury. The identity of the parties 
in the two actions and the existence of the written con- 
tract for the construction of the house is admitted; 
and it is clear from the court’s instructions to the jury 
that the issues tried related principally to the question 
of whether the plaintiff substantially performed its con- 
tract, and also as to the amount of damages sustained 
by the respective parties. The rule is well-established 
that the verdict of a jury finding generally in favor of 
a party to the suit is equivalent to a finding in favor 
of such party upon all the issues and evidence submitted 
to them. Dore v. Omaha & C. B. St. Ry. Co., 97 Neb. 
250, 149 N. W. 792 (1914); Rosenfield v. Bee Publishing 
Co., 55 Neb. 388, 75 N .W. 845 (1898); Slater v. Skirving, 
51 Neb. 108, 70 N. W. 493 (1897). 

The issue for decision in this appeal is whether the 
verdict and judgment in the first case, based on express 
contract which resulted in a verdict in favor of the 
defendant, is res judicata and a bar to plaintiff’s sub- 
sequent action on the theory of quantum meruit based 
upon the same facts and evidence. 

It is clear that plaintiff was in possession of all. the 
relevant and material facts before the trial in its first 
action. Under Nebraska law, it could have, and we be- 
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lieve should have, joined its two theories of recovery in 
its original petition. Section 25-701, R. R. S. 1943, spe- 
cifically provides: “The plaintiff may unite several 
causes of action in the same petition, whether they be 
such as have heretofore been denominated legal or equit- 
able, or both, when they are included in any of the fol- 
lowing classes: (1) The same transaction or transac- 
tions connected with the same subject of action; (2) 
contracts, express or implied; * * *.” This court has 
consistently held that an action in quantum meruit 
may be joined in a petition with an action on an express 
contract, and a judgment based on either will satisfy the 
liability as to both claims where they have their origin 
in the same transaction. Rodgers v. Jorgensen, 159 Neb. 
485, 67 N. W. 2d 770 (1954); Umberger v. Sankey, 154 
Neb. 881, 50 N. W. 2d 346 (1951); Stout v. Omaha, L. & 
B. Ry. Co., 97 Neb. 816, 151 N. W. 295 (1915). Vantage 
did not do so. Although its original petition filed in the 
first action may possibly be interpreted as being based 
upon the theory of quantum meruit, it chose to file an 
amended petition in the first action clearly based upon 
the theory of a breach of an express contract. We 
think it is clear that plaintiff was aware of both theories 
of recovery when it filed its original petition. 

The doctrine of res judicata operates on the principle 
that a final judgment on the merits by a court of compe- 
tent jurisdiction is conclusive upon the parties in any 
later litigation involving the same cause of action. This 
court has stated the doctrine as follows: “‘ “Any right, 
fact or matter in issue, and directly adjudicated upon, 
or necessarily involved in, the determination of an action 
before a competent court in which a judgment or decree 
is rendered upon the merits is conclusively settled by 
the judgment therein and cannot again be litigated be- 
tween the parties and privies whether the claim or de- 
mand, purpose, or subject-matter of the two suits is the 
same or not.” ’” Wischmann v. Raikes, 168 Neb. 728, 
97 N. W. 2d 551 (1959). See, also, Hickman v. South- 
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west Dairy Suppliers, Inc., 194 Neb. 17, 230 N. W. 2d 
99 (1975); Knapp v. City of Omaha, 175 Neb. 576, 122 
N. W. 2d 513 (1963). We have stated that the rule of 
res judicata is grounded, first, on a public policy and the 
necessity to terminate litigation, and, second, on the be- 
lief that a person should not be vexed more than once 
for the same cause. American Province Real Estate 
Corp. v. Metropolitan Utilities Dist., 178 Neb. 348, 133 
N. W. 2d 466 (1965); Norlanco, Inc. v. County of Madison, 
186 Neb. 100, 181 N. W. 2d 119 (1970). 

While we have frequently held that an action on an 
express contract may be joined with an action for quan- 
tum meruit where the facts arise out of the same trans- 
action, we do not appear to have previously ruled wheth- 
er they are the same cause of action, or separate causes 
of action, at least so far as the application of the doc- 
trine of res judicata is concerned. We have held that 
to constitute res judicata the former suit must be founded 
on the same cause of action as the latter. Neslund v. 
Kinnan, 129 Neb. 339, 261 N. W. 832 (1935). The term 
“cause of action” is not easily defined, and the author- 
ities have laid down no thoroughly satisfactory and all- 
embracing definition. It may mean one thing for one 
purpose and something different for another, depending, 
for example, on the questions whether a pleading is good 
upon demurrer, whether an amendment of a pleading 
is permissible, and whether the principle of res judicata 
applies. 1 Am. Jur. 2d, Actions, § 1, p. 540. See, also, 
definition “cause of action” in Black’s Law Dictionary 
(4th Ed.). For examples of definitions in Nebraska 
cases, see, City of Alliance v. Cover-Jones Motor Co., 
154 Neb. 900, 50 N. W. 2d 349 (1951); Asher v. Coca 
Cola Bottling Co., 172 Neb. 855, 112 N. W. 2d 252 (1961); 
Kohler v. Ford Motor Co., 187 Neb. 428, 191 N. W. 2d 
601 (1971); Muenchau v. Swarts, 170 Neb. 209, 102 N. W. 
2d 129 (1960). This court, however, has stated the gen- 
eral test to determine identity of causes of action is 
whether the same evidence will sustain both the present 
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and former action, and when it appears that different 
proof is required, a judgment in one of them is no bar 
to the other. Boomer v. Olsen, 143 Neb. 579, 10 N. W. 
2d 507 (1943); Gayer v. H. W. Parker & Son, 24 Neb. 
643, 39 N. W. 845 (1888). These cases, however, did not 
involve the problem of express contracts and quasi- 
contracts or quantum meruit actions. It is clear that 
plaintiff intended to, and did use, the same evidence and 
testimony in an attempt to substantiate both its causes 
of action or theories of recovery, even as to damages. 

Authorities from other jurisdictions are divided upon 
the question of whether an action on an express con- 
tract constitutes a bar to a subsequent or concurrent 
action on quantum meruit. See, Annotation, “Judgment 
in Action on Express Contract for Labor or Services as 
Precluding, as a Matter of Res Judicata, Subsequent 
Action on Implied Contract (Quantum Meruit) or Vice 
Versa,” 35 A. L. R. 3d 874, et seq.; 28 C. J. S., Election of 
Remedies, § 6, p. 1072. Numerically, a preponderance 
of the cases appear to hold that the doctrine of res 
judicata does not bar the subsequent suit on quantum 
meruit. However, the more recent, and we believe 
better reasoned, cases hold to the contrary. 

In Dean v. Exotic Veneers, Inc., 531 P. 2d 266 (Ore., 
1975), the Supreme Court of Oregon, faced with the 
identical problem, overruled two prior decisions and 
held that for the purposes of the application of the doc- 
trine of res judicata, a complaint based upon quantum 
meruit was a restatement of the same cause of action 
as that in a complaint on express contract for the same 
services. That case was an action at law to recover the 
amount alleged to be due plaintiff for services as the 
general manager of a corporation. The defendant 
Thompson was a court-appointed receiver for liquidation 
of the corporation. After a hearing on the merits, the 
court directed the receiver to deny plaintiff’s claim. No 
appeal was taken from this determination. Plaintiff 
subsequently filed an action for the reasonable value 
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of his services, contending that even if his first count 
on a specific contract could not be litigated, he was not 
precluded from litigating a claim based on the reason- 
able value of his services. We quote from the opinion: 
“In applying the doctrine of res judicata it is necessary 
first to determine whether the second cause of action 
is upon the same cause of action as the first or whether 
the two actions are upon different causes of action. 
If the second action is upon the same cause of action 
the judgment in the first action is conclusive as to all 
matters which were litigated or which might have been 
litigated in the first action. If the second action is upon 
a different cause of action, the judgment in the first 
action is conclusive only as to the matters essential to 
the judgment which were actually litigated and deter- 
mined therein. * * *” 

“Plaintiff contends his claim upon quantum meruit is 
a different cause of action than his claim on the express 
contract. This brings into issue the definition of the 
term ‘cause of action’ as it relates to the law of res 
judicata. ‘Cause of action’ is a ‘slippery’ term which is 
used to express different concepts in different contexts. 

“The principal purposes of res judicata are prevention 
of harassment of defendants by successive legal proceed- 
ings as well as economy of judicial resources. Its scope 
is related to the limits upon the various forms of relief 
which may be requested in one proceeding and the lim- 
itations upon amendments to pleadings during trial. 
As permissible joinder of requests for various forms of 
relief and amendments during trial become broader 
and more liberal, the reasons behind res judicata dictate 
that parties to actions be required to make use of such 
liberal procedures and not be permitted to protract liti- 
gation through a multiplicity of suits or actions which 
can be disposed of in one proceeding. See Clark on Code 
Pleading, 472-78 (2d ed 1947); also, Jarvy v. Mowrey, 
235 Or. 579, 583, 385 P. 2d 336 (1963). Therefore, with 
the advent of code pleading and the abandonment of 
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rigid common law forms, the definition of ‘cause of 
action’ has tended to expand. As pointed out in Clark, 
supra, at 127: 

““At common law the number and extent of the griev- 
ances for which the plaintiff might seek redress in a 
single suit were arbitrarily limited by forms of action. 
In equity, principles of trial convenience alone applied. 
The codes adopted the equity rule in substance, but at- 
tempted to give it precision by the concept “cause of 
action,” denoting a single occasion for judicial relief.’ 

“Having in mind the purposes to be served by the 
application of the doctrine of res judicata, we agree 
with Clark in the following: 

“*Various more or less conflicting views of the nature 
of a single cause of action are expressed by courts and 
authors. The most convenient one is to consider a 
cause of action as an aggregate of operative facts giving 
rise to a right or rights termed “right” or “rights of 
action” which will be enforced by the courts. The num- 
ber and extent of operative facts included within a single 
cause of action are to be determined pragmatically, 
mainly by considerations of practical trial convenience. 
There is no absolute or arbitrary test.’ Clark on Code 
Pleading at 127. 

“Clark further states at 137: 

“<The codifiers seem to have had in mind the cause of 
action as consisting of facts which should afford ground 
or occasion for the court to give judicial relief of some 
kind, but as not limiting the form or amount of such 
relief. This is shown by their emphasis upon “the facts” 
as “constituting the cause of action” and upon their 
attempt to get away from the legal subdivisions of the 
previous systems and to keep legal theories of recovery 
out of the pleadings proper. * * *. (Footnote omitted.) 

“Tf in the present case we apply Clark’s concept of 
‘cause of action’ for res judicata purposes, it becomes 
apparent that there is but a single occasion for judicial 
relief, even though there are alternative contentions 
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concerning the circumstances under which they were 
rendered and thus alternative grounds or theories for 
recovery. To the extent that a given state of facts is 
susceptible to alternative interpretation and analysis, 
plaintiff must seek and exhaust all alternative grounds 
or theories for recovery in one action. 

“Plaintiff claims to have rendered only one set of 
services. Nothing prevented him from presenting his 
claim against the receiver on the alternative theories 
of express contract and quantum meruit and from having 
them both adjudicated at the same time. Having once 
litigated his claim against defendant, he should be fore- 
closed from further litigation on all grounds or theories 
of recovery which could have been litigated in the first 
instance. The public policy to be served by the doctrine 
of res judicata prevents him from having two bites at 
the apple. In Developments in the Law—Res Judicata, 
65 Harv. L. Rev. 818, 826 (1952), the following statement 
is found: 

“ce * *T] here are recent decisions allowing successive 

suits on theories of express and implied contract, or 
even alternative theories of express contract. Decisions 
such as these seem to undermine an important aspect 
of the reformed procedure.’ (Footnotes omitted.) 
“For a case which holds that an adverse judgment on an 
action on an express contract is a bar to a subsequent 
action on quantum meruit, see Golden v. Mascari, 63 
Ohio App. 139, 25 N. E. 2d 462 (1939). For the purposes 
of the application of the statute of limitations we have 
held that an amended complaint on quantum meruit is 
a restatement of the same cause of action as that in the 
original complaint on an express contract. Richardson 
v. Investment Co., 124 Or. 569, 571-572, 264 P. 458, 265 
P. 1117 (1928). ***. 

“Although the vast majority of the cases in the United 
States hold * * * that an adverse judgment on an action 
upon an express contract is not a bar to a subsequent 
action for a reasonable value of one’s services, it is sub- 
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mitted that, when the rationales behind res judicata are 
taken into consideration, such holdings are out of step 
with the freedoms of modern practice and procedure.” 

We agree with the court in Dean v. Exotic Veneers, 
Inc., supra, and believe that the contrary holding con- 
tended for by plaintiff would be out of step with the 
freedoms of modern practice and procedure. 

In another recent case, Purification Systems, Inc. v. 
Mastan Co., Inc., 40 Mich. App. 308, 198 N. W. 2d 807 
(1972), the court held that where a claim asserted by the 
plaintiff arose out of one transaction or occurrence and 
recovery could be claimed under express or implied con- 
tract, and the plaintiff chose to proceed on express con- 
tract only, and the cause proceeded to final adjudica- 
tion against him, his recovery was barred by the rule of 
res judicata. See, also, Golden v. Mascari, 63 Ohio App. 
139, 25 N. E. 2d 462 (1939), holding that a mere change 
in the theory of a cause of action is not sufficient to pre- 
vent the application of the doctrine of res judicata; La 
Vasser v. Chesbrough Lumber Co., 190 Mich. 403, 157 
N. W. 74 (1916), holding that a judgment in an action 
in quantum meruit for services rendered under a con- 
tract is a bar to another action by plaintiff for damages 
for breach of contract. 

In the instant case, it is clear that plaintiff had knowl- 
edge of all the facts, and, apparently, also of the possible 
remedies. Under our statutes, it could have joined them 
in one action. It chose not to do so, but elected to take 
a chance on a favorable verdict, reserving to itself an- 
other “bite of the apple” in the event it failed in the first 
suit. In the interests of the economy of judicial time 
and talent, and as a matter of public policy, it should 
not be permitted to do this. We believe the rationale 
in Dean v. Exotic Veneers, Inc., supra, is sound and 
should be applied to the instant case. See, also, Schopf- 
locher, ‘‘What is a Single Cause of Action for the Purpose 
of the Doctrine of Res Judicata?” 21 Ore. L. Rev., 319 
at 363, 364, where that author advocates the imposition 
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of a procedural penalty in such situations. 

We conclude that the trial court was correct in sus- 
taining defendant’s motion for a summary judgment 
based on the ground of res judicata, and therefore af- 
firm its decision. 

AFFIRMED. 


HAZEL SCOTT, APPELLEE, V. STATE OF NEBRASKA EX REL. 


Board oF NURSING OF THE STATE OF NEBRASKA, APPELLANT. 
244 N. W. 2d 683 


Filed August 4, 1976. No. 40546. 


1. Administrative Law: Health: Nurses: Licenses and Permits. 
Section 71-1,132.29, R. R. S. 1943, provides that the Board of 
Nursing of the State of Nebraska “shall have power to deny 

. any license .. . applied for ... upon proof that the person 
... (6) is guilty of unprofessional conduct.” 

2. Legislature: Health: Licenses and Permits. The licensing and 
regulation of the health profession and other matters dealing 
with health is a legislative function which that branch of gov- 
ernment ordinarily carries out through administrative agencies 
created by it. 

3. Legislature: Courts: Statutes: Administrative Law: Constitu- 
tional Law. A statute which purports to give a court the power 
to review an exercise of legislative power de novo in the sense 
that the court may substitute its own judgment for that of the 
administrative agency to which the Legislature has appro- 
priately delegated the power is unconstitutional. 

4. Statutes: Constitutional Law. In construing a statute, it is 
the duty of the court to give a statute an interpretation which 
meets constitutional requirements if it can be reasonably done. 

5. Statutes: Constitutional Law: Administrative Law. Section 71- 
1,132.34, R. R. S. 1943, as so construed does not provide for a 
de novo review in the District Court in the sense that the court 
may substitute its own judgment for that of the Board of 
Nursing. 

6. Appeal and Error: Constitutional -Law: Administrative Law. 
The appropriate constitutional standard of review is restricted 
to considering whether the order of the board is supported by 
substantial evidence justifying the order made, whether it acted 
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within the scope of it statutory authority, and whether its action 
was arbitrary, capricious, or unreasonable. 

7. Words and Phrases: Health: Nurses. “Unprofessional conduct” 
is conduct which violates those standards of professional be- 
havior which through professional experience have become es- 
tablished, by the concensus of the expert opinion of the mem- 
bers, as reasonably necessary for the protection of the public 
interest and includes acts of a nature likely to jeopardize the 
interests of the public. 

8. Trial: Witnesses. Whether certain acts constitute unprofes- 
ional conduct may be established by the testimony of qualified 
experts. 

9. Appeal and Error: Health: Administrative Law. Section 71- 
1,132.34, R. R. 8S. 1948, provides a specific method of appeal to 
the District Court from orders of the Board of Nursing of 
the State of Nebraska. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. Buus, Judge. Reversed and remanded. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellant. 


Mark D. McGuire of Crosby, Guenzel, Davis, Kessner 
& Kuester, for appellee. 


Heard before WuitE, C. J., SpENcER, BosLaucu, 
McCown, NEwtTon, CLinTon, and BrRopkeEy, JJ. 


CLINTON, J. 

This is an appeal by the Board of Nursing of the State 
of Nebraska from a judgment of the District Court for 
Lancaster County reversing the board’s denial of a pro- 
fessional nursing license to the appellee, Hazel Scott. 

The issues which we find it necessary to decide on 
this appeal are: (1) What is the appropriate scope and 
standard of review to be applied by the District Court 
to appeals from the Board of Nursing? (2) Did the 
trial court err in finding that the order of the board 
denying the license was not sustained by the evidence? 

We reverse and remand with directions. 

Appellee had filed with the board, on an application 
form provided by it and verified under oath, a request 
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for a Nebraska professional nursing license. After in- 
vestigation the board notified the appellee that on Jan- 
uary 9, 1975, her application had been denied and in- 
formed her that she was entitled to a hearing if she 
desired. She requested a hearing which was held in 
April of 1975. She was represented by counsel and both 
the board and the appellee presented evidence. Follow- 
ing the hearing the board again denied the application 
and an appeal to District Court followed. That court 
tried the case de novo under the provisions of section 
71-1,132.34, R. R. S. 1943, and directed that a license be 
issued to the appellee. 

A preliminary reference to some of the background 
facts and pertinent statutory provisions will aid clarity. 
Appellee held a license as a registered nurse issued by 
the State of New York. The record shows that she 
meets the technical qualifications required for a nurse’ 
license in Nebraska as provided by section 71-1,132.13, 
R. S. Supp., 1974, to wit: “. .. (1) Is of good moral 
character; (2) has completed four years of high school 
study or its equivalent as determined by the board; and 
(3) has completed the basic professional curriculum in 
an accredited school of professional nursing approved by 
the board and holds a diploma therefrom.” Section 
71-1,132.15, R. R. S. 1943, provides that when a person 
has been duly licensed as a registered nurse under the 
law of another state, the board may issue a Nebraska 
license if the applicant meets the requirements of section 
71-1,132.13, R. S. Supp., 1974, which we have earlier 
quoted. Section 71-1,132.29, R. R. S. 1948, provides in 
part: “The board shall have power to deny ... any 
license .. . applied for . . . upon proof that the person 
... (6) is guilty of unprofessional conduct .. ..” 

Appellee takes the position in this court and apparently 
did in the proceedings below that so long as she met 
the requirements of section 71-1,132.13, R.S. Supp., 1974, 
the board could not, under the provisions of section 
71-1,132.15, R. R. S. 1943, deny her a license. Such an 
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interpretation would, of course, preclude the board from 
considering appellee’s unprofessional conduct under sec- 
tion 71-1,132.29, R. R. S. 1943, before issuing a license. 
Appellee’s position is not supported by the language of 
section 71-1,132.29, R. R. S. 1943, which specifically pro- 
vides that the board shall have the “power to deny ... 
any license to practice nursing . . . applied for in ac- 
cordance with the provisions of sections 71-1,132.04 to 
71-1,132.36 ...” if found guilty of unprofessional conduct. 
Clearly, the Legislature intended that section 71-1,132.29, 
R. R. S. 1943, should apply to a section 71-1,132.15, 
R. R. S. 1943, application for a license. The issue of 
appellee’s unprofessional conduct was properly before 
the board. 

When the appellee filed her application the board is- 
sued to her a temporary license under the provisions of 
section 71-1,132.16, R. R. S. 1943. While holding such 
temporary license she worked at two institutions in the 
city of Lincoln. Previously she had worked as a nurse 
for a short time in a federal hospital in Pine Ridge, 
South Dakota, and also briefly at several institutions in 
Buffalo, New York. 

Following the request of the appellee for a hearing, 
she was given written notice of the time and place of 
the hearing and was advised that during the hearing 
the board would review “reported statements relative 
to your previous practice of nursing.” She was informed 
that the statements covered her unsafe nursing prac- 
tices, her unsatisfactory work attendance, and her failure 
to utilize satisfactory judgment in administering nursing 
practices. 

After the hearing the board entered an order in writ- 
ing which found: ‘14. That applicant had not rechecked 
the temperature of a seven-month-old child who was 
admitted who reportedly had a temperature of 105° 
prior to admission, nor did she notify the physician. 

“15. That, without notifying a supervisor, applicant 
deserted patients by leaving an assigned area after com- 
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ing on duty and accepting responsibility for patients. 

“16. That applicant refused to give a revised procedure 
instituted to improve patient safety. 

“17, That applicant refused to follow-through on pro- 
cedures for admitting a patient. 

“18. That applicant refused to attend inservice edu- 
cation programs. 

“19. That applicant refused to follow employment pol- 
icies, such as wearing designated uniform, appearing 
for duty at the designated time, notifying employer 
ahead of time if unable to report for duty, and by re- 
fusing to accept and follow orders. 

“20. That applicant failed to cooperate with patients, 
and in patient’s presence conversed in such an insensi- 
tive manner that the patient’s anxiety level was in- 
creased. 

“21. That applicant was unwilling to accept super- 
vision and guidance and to cooperate with other nursing 
personnel.” The board further concluded as a matter of 
law: “2. That the applicant is guilty of unprofessional 
conduct as evidenced by unsafe and unsatisfactory nurs- 
ing practices.” 

On appeal the District Court reversed the board’s 
denial of the license, finding: ‘That the evidence may 
show that plaintiff is an employee who cannot follow 
orders and cannot get along with her fellow employees, 
but it fails to show that the conduct of the plaintiff 
constituted unprofessional conduct as it is generally de- 
fined,” and cited text authority in part as follows: 
“Thus a statute authorizing revocation for... “un- 
professional” acts or conduct contemplates conduct which 
shows that the person guilty of it either is intellectually 
or morally incompetent to practice the profession or has 
committed an act or acts of a nature likely to jeopardize 
the interest of the public; it does not authorize revoca- 
tion for trivial reasons or for a mere breach of the 
generally accepted ethics of the profession.’ ” 

An examination of the record indicates that the evi- 
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dence presented before the board and, with the ex- 
ceptions hereinafter noted, to the District Court on ap- 
peal is clearly sufficient to support factual findings Nos. 
14 through 21, of the board’s order. The evidence sup- 
porting those findings was not contradicted by the ap- 
pellee in her own testimony, and she offered no other 
contradicting evidence. The board was presented opinion 
testimony of several nurses of long experience and ap- 
propriate educational qualifications that the acts 
charged, including those of which the board found the 
appellee guilty, did constitute unprofessional conduct. 

The evidence introduced to the board included af- 
fidavits of the personnel officer and a nurse consultant 
of the South Dakota institution in which the appellee 
had worked. Both affidavits were founded upon written 
and oral information and complaints relayed to the af- 
fiants by those charged with supervisory responsibility 
for the nursing activities of the appellee at that in- 
stitution. These affidavits offer the foundation for find- 
ings Nos. 14 and 18 of the board. The affidavits of the 
nurse consultant further indicated that the appellee’s 
employment was terminated during the probationary 
period “due to poor work performance, work attitude, 
and conduct on the job which did not meet the stand- 
ards of a professional nurse.” 

In the District Court the board offered the record of 
the evidence presented to it, viz., the exhibits including 
the affidavits above described and the testimony of the 
witnesses. The court, sustained objections to these of- 
fers. The same witnesses heard by the board, however, 
did testify in person at the trial in the District Court 
and substantially reiterated the testimony given before 
the board. This testimony affords the support for the 
other specific findings of the board. Information in 
the excluded affidavits also supports some of those find- 
ings. 

The statutes of Nebraska which regulate the issuance 
of professional nurses’ licenses do not define unprofes- 
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sional conduct. The Board of Nursing has adopted gen- 
eral standards as to what is included in the term un- 
professional conduct. The exhibit containing these 
standards bears the notation: “Accepted by the Ne- 
braska State Board of Nursing Reviewed January, 
1975.” The evidence shows that these standards were 
not adopted until January 8, 1975, the day previous to 
the time the appellee’s temporary license expired. Also 
introduced before the trial court for the seeming pur- 
pose of establishing criteria of unprofessional conduct 
were standards of nursing practice of the American 
Nurses’ Association and a booklet containing the Ameri- 
can Nurses’ Association code with interpretations. 

The trial court viewed the matter de novo and ap- 
parently concluded that as a matter of law the acts and 
omissions on which the board founded its denial did not 
constitute unprofessional conduct and substituted its own 
judgment for that of the board. The question is, May 
it properly do so? As we have already noted, section 
71-1,132.34, R. R. S. 1943, provides for trial de novo in 
the District Court. The specific provision of the statute 
is: “The trial in the district court upon such appeal 
shall be de novo and shall be upon the issues joined be- 
fore the board, except as the judge of the district court 
may allow amendments thereto, which shall be governed 
by the usual rules of pleading in that court.” Section 
71-1,132.32, R. R. S. 1943, provides in part: ‘The board 
shall not be bound by strict rules of procedure or by the 
laws of evidence in the conduct of its proceedings, but 
the determination shall be based upon sufficient legal 
evidence to sustain it.” (Emphasis supplied.) 

We first consider the scope of judicial review in this 
type of proceeding. Our determination in this regard 
rests on constitutional principles arising from the doc- 
trine of separation of powers. The licensing and regu- | 
lation of the health profession and other matters deal- 
ing with health is a legislative function which that 
branch of government ordinarily carries out through 
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administrative agencies created by it. Kansas State 
Board of Healing Arts v. Foote, 200 Kan. 447, 436 P. 
2d 828; Lilly v. Commissioner, 343 U. S. 90, 72 S. Ct. 
497, 96 L. Ed. 769, 27 A. L. R. 2d 492; Hunstiger v. Kilian, 
130 Minn. 474, 153 N. W. 869; Grosso v. Commonwealth 
of Virginia, 180 Va. 70, 21 S. E. 2d 728; Louisiana State 
Board of Medical Examiners v. Arton (La. App.), 130 
S. 2d 666; Munk v. Frink, 81 Neb. 631, 116 N. W. 525. 
Article II, section 1, of the Constitution of Nebraska, 
provides: ‘The powers of the government of this state 
are divided into three distinct departments, the Legis- 
lative, Executive and Judicial, and no person or col- 
lection of persons being one of these departments, shall 
exercise any power properly belonging to either of the 
others, except as hereinafter expressly directed or per- 
mitted.” A statute which purports to give a court the 
power to review an exercise of legislative power de novo 
in the sense that the court may substitute its own judg- 
ment for that of the administrative agency to which 
the Legislature has appropriately delegated the power is 
unconstitutional. Kansas State Board of Healing Arts 
v. Foote, supra; Keller v. Potomac Electric Power Co., 
261 U. S. 428, 43 S. Ct. 445, 67 L. Ed. 731; Muskrat v. 
United States, 219 U.S. 346, 31 S. Ct. 250, 55 L. Ed. 246; 
Moran v. State Board of Medical Examiners, 32 Cal. 
2d 301, 196 P. 2d 20 (dissent by Traynor, J.); Marburg 
v. Cole, 286 N. Y. 202, 36 N. E. 2d 113; 16 C. J. S., Con- 
stitutional Law, $$ 104, 105, pp. 483, 486 et seq. 
However, in construing a statute, it is the duty of the 
court to give a statute an interpretation which meets 
constitutional requirements if it can reasonably be done. 
Stahmer v. State, 192 Neb. 63, 218 N. W. 2d 893. We 
have had occasion to point out that de novo review as 
used in Nebraska statutes does not always import the 
same meaning. The 20’s, Inc. v. Nebraska Liquor Con- 
trol Commission, 190 Neb. 761, 212 N. W. 2d 344. In 
the case before us we note that portion of section 71- 
1,132.32, R. R. S. 1943, which provides that the board’s 
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determination “shall be based upon sufficient legal evi- 
dence to sustain it.” This provision must be considered 
by us in determining what the Legislature intended by 
de novo review in this instance. It is anomalous that 
the Legislature would, in section 71-1,132.32, R. R. S. 
1943, establish a standard that “the board’s determina- 
tion shall be based upon sufficient legal evidence to 
sustain it,” and then adopt for court review a de novo 
standard permitting the court to substitute its own judg- 
ment for that of the administrative agency. This is 
particularly true where the board itself must by statute 
consist of professional nurses, § 71-1,132.08, R. R. S. 
1943, who have professional expert knowledge in the 
area being regulated. We further note in this connection 
that the statutes provide that the trial in the District 
Court is required to be upon the issues joined before 
the board unless amendment is allowed by the District 
Judge. § 71-1,132.34, R. R. S. 1943. Taking into con- 
sideration the above provisions in accordance with our 
duty to construe the statute to give it a constitutional 
interpretation if that can be reasonably done, we con- 
clude that the Legislature did not intend to use the term 
de novo in the sense that the reviewing court could 
substitute its own judgment for the expert judgment of 
the board. 

The appropriate constitutional standard of review is 
. restricted to considering whether the order of the board 
is supported by substantial evidence justifying the order 
made whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, capri- 
cious, or unreasonable. Kansas State Board of Healing 
Arts v. Foote, supra; The 20’s, Inc. v. Nebraska Liquor 
Control Commission, supra. See, also, Coil v. Depart- 
ment of Health, 189 Neb. 606, 204 N. W. 2d 167; Bartlett 
v. State Real Estate Commission, 188 Neb. 828, 199 N. W. 
2d 709; Munk v. Frink, supra. 

In connection with the board’s acceptance of the af- 
fidavits which were excluded in the District Court, we 
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point out that by legislative act the board is not bound 
by the laws of evidence, § 71-1,132.32, R. R. S. 1943, unless 
a party so requests. § 84-914(1), R. R. S. 1943. Ap- 
pellee made no such request. This rule is continued in 
the new code of evidence effective January 1, 1976. § 
27-1101(4)(c), R. R. S. 1943. The evidence before the 
board supported its factual findings. Its findings were 
not unreasonable or arbitrary. It acted within the 
scope of its statutory authority. 

One position of the appellee merits further comment. 
She takes the position that “With the well-defined stand- 
ard of ‘unprofessional conduct’ before the District Court, 
the appellant was obligated to present evidence show- 
ing ‘grossly immoral, dishonorable or disreputable acts’. 
The appellant failing to do so cannot and must not pre- 
vail.” This position overlooks the fact that even the 
definition relied upon by the District Court includes 
“‘act or acts of a nature likely to jeopardize the in- 
terest of the public.’” It seems clear enough that the 
board concluded that the interests of the public were 
jeopardized for it found as a matter of law the ap- 
plicant guilty of “unprofessional conduct, as evidenced 
by unsafe and unsatisfactory nursing practices.” (Em- 
phasis supplied.) Those words certainly constitute an 
implicit finding that the appellee’s acts did “jeopardize 
the interest of the public.” 

It may be argued that the finding of the board cannot 
be justified because the acts of which the board found 
the appellee guilty are no where specifically defined 
as unprofessional conduct. The Kansas Supreme Court 
answered a similar contention in Kansas State Board of 
Healing Arts v. Foote, supra, saying: “Considering the 
entire policy expressed in the act, we believe the legis- 
lature, by enumerating certain acts and classifying them 
as unprofessional conduct, did not thereby intend to ex- 
clude all other acts or conduct in the practice of the 
healing arts which by common understanding render 
the holder of a license unfit to practice. It would in- 
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deed be difficult, not to say impractical, in carrying 
out the purpose of the act, for the legislature to list each 
and every specific act or course of conduct which might 
constitute such unprofessional conduct of a disqualifying 
nature. Nor does any such failure leave the statute 
subject to attack on grounds of vagueness or indefinite- 
ness. Our statute makes no attempt to delineate what 
acts are included in the terms immoral or dishonorable 
conduct, which are also made grounds for revocation. 
The determination whether by common judgment cer- 
tain conduct is disqualifying is left to the sound discretion 
of the board. 

“Other courts have construed the term professional 
conduct as used in licensure acts. In Reyburn v. Minne- 
sota State Board of Optometry, 247 Minn. 520, 78 N. W. 
2d 351, the court stated: _ 

“*“TInprofessional conduct” is conduct which violates 
those standards of professional behavior which through 
professional experience have become established, by the 
consensus of the expert opinion of the members, as rea- 
sonably necessary for the protection of the public in- 
terest.’ ” 

It thus appears that whether certain acts constitute 
unprofessional conduct may be established by the testi- 
mony of qualified experts. That was done in this case. 

One additional matter must be decided. In the Dis- 
trict Court the board moved to dismiss the appellee’s 
appeal on the ground that the District Court never 
acquired jurisdiction because the appellee did not per- 
fect her appeal in the manner specified by section 84- 
917(2), R. R. S. 1948. We must confront this contention 
because if the District Court did not acquire jurisdiction 
then neither did this court. The section just referred 
to provides in part: ‘Proceedings for review shall be 
instituted by filing a petition in the district court of 
the county where the action is taken within thirty days 
after the service of the final decision by the agency. 
All parties of record shall be made parties to the pro- 
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ceedings for review. Summons shall be served as in 
other actions except that a copy of the petition shall be 
served upon any such agency together with the sum- 
mons.” A petition was filed but no summons was served. 

The answer to the board’s position is that section 71- 
1,132.34, R. R. S. 1943, provides a specific method of ap- 
peal from decisions of the Board of Nursing. It pro- 
vides that an appeal may be taken within 30 days. It 
requires “The filing of a notice in writing of the in- 
tention of taking such appeal with the director within 
ten days after the entry of the order” and that this 
“shall be sufficient notice to the adverse party of the 
intention of taking such appeal.” It requires that “A 
transcript of all pleadings upon which the cause was 
tried before the board, duly certified, shall be filed in 
the office of the clerk of the district court, and such 
filing shall complete the appeal.” The record establishes 
that the appellee filed her notice of appeal within the 
time and in the manner called for by section 71-1,132.34, 
R. R. S. 1943. The record further shows that a petition 
for a review and a copy of the proceedings before the 
board were filed within the 30 days from the date of 
the order of the board. The board’s claim that the 
District Court did not acquire jurisdiction is without 
merit. We need not decide in this case whether the ap- 
peal procedure provided for in section 71-1,132.34, R. 
R. S. 1943, is the exclusive method of appeal from orders 
of the Board of Nursing, or whether section 84-917(2), 
R. R. S. 1943, affords an alternative method of appeal. 

REVERSED AND REMANDED. 
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Loca, Union No. 647, INTERNATIONAL ASSOCIATION OF 
FIRE FIGHTERS, APPELLEE AND CROSS-APPELLANT, v. CITY 
Or GRAND ISLAND, A MUNICIPAL CORPORATION, APPELLANT 
AND CROSS-APPELLEE. 
244 N. W. 2d 515 


Filed August 4, 1976. No. 40606. 


1. Labor and Labor Relations: Municipalities: Public Officers and 
Employees: Constitutional Law. Section 48-816, R. R. S. 1943, 
in classifying officers of municipal police and fire departments 
differently in regard to membership in bargaining units from 
officers of other public departments is not thereby rendered 
unconstitutional as special legislation. 

2. Labor and Labor Relations: Time: The provision in section 
48-813, R. S. Supp., 1974, that the Court of Industrial Relations 
should hear each case within 60 days from the date of filing 
the petition and enter an order thereon within 30 days after 
the hearing is directory and not mandatory. 

8. Labor and Labor Relations: Master and Servant. It is unlaw- 
ful for the employer of a public employee to exert pressure 
upon him to refrain from joining a recognized bargaining unit. 


Appeal from the Court of Industrial Relations. Af- 
firmed. 


Earl D. Ahlschwede, for appellant. 


James A. Beltzer of Luebs, Tracy, Dowding, Beltzer 
& Leininger, for appellee. 


Heard before WuitTE, C. J., SPENCER, BoSLAUGH, 
McCown, NEwtTon, CLINTON, and Bropkey, JJ. 


NEwTon, J. 

Local Union No. 647, International Association of Fire 
Fighters, instituted this action in the Court of Industrial 
Relations praying that officers of the Grand Island Fire 
Department, below and including the rank of captain, 
be found eligible for union membership and a determina- 
tion made relative to the scale of wages, benefits, and 
conditions of employment. 

The previous contract between the union and the city 
expired in June 1975, and an attempt was made to 
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negotiate a new contract. The captains and lieuten- 
ants in the fire department expressed an intent to join 
the union. The city objected on the ground that they 
were supervisory personnel and hinted that union mem- 
bership would be considered in regard to future promo- 
tions. The officers withdrew their union membership 
applications. Under such circumstances the issue is not 
moot as an element of duress is involved. We have 
previously held that these officers are supervisory per- 
sonnel and because of a conflict of interest between 
their public duties and their union obligations they 
should not be included in a bargaining unit with subor- 
dinate employees. See City of Grand Island v. American 
Federation of S. C. & M. Employees, 186 Neb. 711, 185 
N. W. 2d 860. Since that decision was rendered the 
Legislature has amended section 48-816, R. R. S. 1943, 
to permit firemen and policemen who are “subordinate 
to the chief of the department and his immediate as- 
sistant or assistants holding authority subordinate only 
to the chief” to be included in a bargaining unit with 
subordinate employees. Grand Island has a deputy 
chief and fire marshal who are subordinate only to the 
chief thus leaving captains and lieutenants free under 
the statute to join with subordinate employees in a bar- 
gaining unit. The city challenges this statute on con- 
stitutional grounds asserting that it is special legislation 
and makes an erroneous classification. The statutes of 
Nebraska do not prohibit other types of public employees 
acting in supervisory capacities from membership in 
bargaining units although the reasoning in the former 
Grand Island case would appear to do so. In a majority 
of the states which have adopted labor relations acts, 
they have failed to follow the federal example and bar 
supervisory employees from membership in bargaining 
units. We know of no instance in which statutes sanc- 
tioning or barring supervisory personnel as regards en- 
try into bargaining units has been ruled unconstitutional. 

Our present statute appears to espouse an interme- 
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diary stance as to firemen and policemen. It recognizes 
the conflict of interest which can result when super- 
visory personnel assume labor union obligations. The 
statute consequently bars the higher echelon of officers 
in these departments from entering into bargaining units 
but leaves the lower echelons free to do so. May the 
Legislature lawfully classify firemen and policemen dif- 
ferently than other public employees? Basically these 
two groups have duties, obligations, and responsibilities 
totally different from those of other public employee 
groups. They are primarily responsible for the protec- 
tion of life and property. They are on a perpetual 
emergency basis. Their memberships are closely knit 
and in working together their lives are often dependent 
on fellow members. A close kinship between the mem- 
bers and their officers develops. This closeness and a 
recognition of the elements mentioned promotes effi- 
ciency and a willingness to work together. The develop- 
ment of these traits is in the public interest and the Leg- 
islature, in its discretion, has refrained from interfering 
with departmental relationships except where it deemed 
it to be essential to the interest of the employer that it 
do so. “It is competent for the Legislature to classify 
for purposes of legislation, if the classification rests on 
some reason of public policy, some substantial difference 
of situation or circumstance, that would naturally sug- 
gest the justice or expediency of diverse legislation 
with respect to the objects to be classified.” Stahmer 
v. State, 192 Neb. 63, 218 N. W. 2d 893. 

“The constitutional prohibition against special legisla- 
tion does not prevent the Legislature from dividing a 
subject into classes, and a classification made pursuant 
to a public purpose which has a rational basis is not 
invalid.” State ex rel. Meyer v. Knutson, 178 Neb. 
375, 133 N. W. 2d 577. 

“In construing an act of the Legislature all reasonable 
doubts must be resolved in favor of its constitution- 
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ality.’ Dwyer v. Omaha-Douglas Public Building Com- 
mission, 188 Neb. 30, 195 N. W. 2d 236. 

Section 48-813, R. S. Supp., 1974, directs the Court of 
Industrial Relations to hear any petition filed with it 
within 60 days and enter an order thereon within 30 
days after the hearing. In the present case, due to 
press of business, the court failed to comply with the 
limits set and the city asserts the court thereby lost 
jurisdiction. We disagree. The statutory provision is 
directory not mandatory. We have consistently held 
that a party will not be penalized because of a failure 
of a court to perform its proper function. See, Liljehorn 
v. Fyfe, 178 Neb. 532, 134 N. W. 2d 230; Omaha P. P. 
Dist. v. Nebraska P. P. Project, ante p. 477, 243 N. W. 
2d 770. 

The city asserts that its action in meeting with the 
captains and lieutenants and pressuring them not to 
join the local bargaining unit was permissible. Section 
48-837, R. R. S. 1943, grants to public employees the 
right to join any employee organization they choose. 
In Mid-Plains Education Assn. v. Mid-Plains Nebraska 
Tech. College, 189 Neb. 37, 199 N. W. 2d 747, it is stated: 
“If the employee can demonstrate that adverse action 
against him was motivated by a desire to discourage or 
retaliate for union membership or activity, the action 
is unlawful.” 

The sufficiency of the evidence to sustain the order 
of the Court of Industrial Relations with reference to 
wages and fringe benefits is challenged by both parties. 
The evidence sustains the order of the Court of Industrial 
Relations. 

AFFIRMED. 

SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion here- 
in. I agree that supervisory employees have a right to 
organize and to be members of a union. I disagree, 
however, that supervisory employees should be permitted 
to join a union composed of all other employees. To 
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permit this action is to deny the city the control that 
can and should be exercised by supervisory employees. 

In my opinion, the action of the Court of Industrial 
Relations permits too great a conflict of interest. What 
is the position of a captain or a lieutenant who recom- 
mends disciplinary action against an employee, in this 
case a firefighter, when both are members of the same 
union and the union decides, rightly or wrongly, to sup- 
port the employee? I don’t see under this situation 
how the interest of the city can be protected. The in- 
terest of the public is subordinated to the interest of 
the union. It seems to me the action is absurd when 
by the simple expedient of permitting the supervisory 
employees to organize their own union this conflict 
could be avoided. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1976 


FARMER’S UNION Co-oP COMPANY OF MEAD, NEBRASKA, 
APPELLEE, V. FLAMME BROTHERS, A NEBRASKA PARTNER- 
SHIP, APPELLANT. 

245 N. W. 2d 464 


Filed September 22, 1976. No. 40348. 


1. Appeal and Error: Judgments: Trial. In a case where the jury 
is waived and there is a conflict in the evidence, the reviewing 
court will presume the controverted facts were decided by the 
trial court in favor of the successful party, and the findings 
will not be disturbed unless clearly erroneous. 

2, Contracts: Tender. In a contract calling for delivery of goods 
by a seller at a specified place, tender ordinarily requires physi- 
cal delivery of the goods at the destination specified in the 
contract. 

3. Contracts: Cover: Damages. Where a seller fails to make 
delivery of goods under a contract to sell, the buyer may 
“cover” by making in good faith and without unreasonable 
delay any reasonable purchase of goods in substitution for 
the goods due from seller, and in such event the buyer may 
recover from seller, as damages, the difference between the cost . 
of cover and the contract price. 


Appeal from the District Court for Dodge County: 
RoserT L. Fiory, Judge. Affirmed. 


Thomas B. Thomsen of Sidner, Svoboda, Schilke, 
Wiseman & Thomsen, for appellant. 


Crosby, Guenzel, Davis, Kessner & Kuester, for ap- 
pellee. 
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Heard before SPENCER, BoSLAUGH, and CLINTON, JJ., 
and FAHRNBRUCH and GRANT, District Judges. 


Grant, District Judge. 

This is an action for damages for the breach of three 
contracts for the sale of corn by appellant, Flamme 
Brothers, a Nebraska partnership, to appellee, Farm- 
er’s Union Co-op Company of Mead, Nebraska (here- 
inafter referred to as “Mead Elevator’). The parties 
entered into two written contracts - one on May 2, 1973, 
calling for the sale and delivery by Flamme Brothers 
to Mead Elevator of 100,000 bushels of No. 2 corn at a 
price of $1.34 per bushel; and one on May 22, 1973, 
calling for sale and delivery of 30,000 bushels of No. 2 
corn at a price of $1.50 per bushel. Each of these con- 
tracts contained the provision that “Seller shall deliver 
the above described grain within O-N-D days to Buy- 
er’s elevator in Mead, Nebraska,” and a provision calling 
for a “2¢ Moist Disc.” As agreed by the parties, “O- 
N-D” means delivery during October, November, and 
December. 

Additionally on October 15, 1973, the parties entered 
into an oral contract for the sale and delivery of 10,000 
bushels of No. 2 corn at a price of $2.15 per bushel. 

Flamme Brothers delivered 25,613.76 bushels of corn 
pursuant to the May 2 contract; no corn under the May 
22 contract; and 2,732 bushels pursuant to the oral 
contract of October 15. Mead Elevator paid for all 
corn delivered, and sued for damages in the amount of 
$148,978.48 for the difference between the contract price 
and the market price of the undelivered corn. 

Both parties waived jury trial. The evidence sub- 
mitted to the trial court was undisputed as to the ex- 
istence of the contracts, the deliveries made, and the 
correctness of the payments made by Mead Elevator for 
corn actually delivered. The trial court after hearing 
all the evidence found generally in favor of Mead Ele- 
vator and determined its damages to be $106,423.09. 
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Flamme Brothers appeals from the overruling of its 
timely filed motion for new trial. We affirm. 

Flamme Brothers is a Nebraska partnership consist- 
ing of Vernon Flamme, Donald Flamme, and Velma L. 
Flamme (the mother of Vernon and Donald). All trans- 
actions which are the subject matter of this litigation 
were conducted by Donald or Vernon or both such 
brothers. ; 

In late April 1973, the brothers had discussions with 
Mead Elevator concerning the sale of 100,000 bushels 
of No. 2 corn. On April 23, 1973, a form of contract was 
signed by Mead Elevator and sent to Flamme Brothers. 
This contract called for the delivery of 100,000 bushels 
of No. 2 corn at a price of $1.34 per bushel with a “Mar- 
ket discount” on moisture content of the corn. The 
“Market discount” is a fluctuating figure stated in terms 
of cents per bushel. This proposed contract was not 
signed by Flamme Brothers, but on May 2 a meeting 
was held and, at the request of Vernon and Donald 
Flamme, the phrase “market discount” was changed 
to “two cents moist disc,” meaning there would be a 
deduction of two cents from the agreed price of $1.34 
for each single percentage point of moisture in excess 
of 151% percent moisture. 

Other than this change, the original form of contract 
was accepted by the brothers, and on May 2, 1973, the 
parties executed a contract providing, in relevant part, 
that: ‘Buyer agrees to purchase from Seller approxi- 
mately 100,000 bushels of corn at the agreed price of 
$1.34 #2, 2¢ moist disc. per bushel under the following 
terms and conditions to wit: Seller shall deliver the 
above described grain within O-N-D days to Buyer’s 
elevator in Mead, Nebraska.” The italicized words were 
those inserted in a printed form of contract. 

At this meeting of May 2, 1973, discussions were had 
concerning the acceptable moisture content of the corn. 
Donald and Vernon Flamme testified that Mead Ele- 
vator agreed to accept any corn with a moisture con- 
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tent of 28 percent or less. The Mead Elevator manager 
testified he refused to deviate from his general rule of 
not accepting corn with a moisture content of more than 
25 percent. Where there is such a conflict in evidence, 
this court will presume the controverted facts were de- 
cided by the trial court in favor of the successful party, 
and such findings will not be disturbed unless clearly 
erroneous. Stauffer v. Wilson, 182 Neb. 129, 153 N. W. 
2d 454. 

Subsequently, about May 22, 1973, Flamme Broth- 
ers again called the Mead Elevator and requested an- 
other contract for the sale and delivery of 30,000 bush- 
els of No. 2 corn. This contract was executed in identi- 
cal form with the May 2 contract, except for an agreed 
price of $1.50 per bushel, and also called for delivery 
of the corn at the elevator “within O-N-D days.” 

Flamme Brothers began its harvest in September 1973, 
and made its first delivery to the Mead Elevator on 
September 18, 1973, and continued intermittent de- 
liveries until October 29, 1973. During this time a total 
of 25,613.76 bushels of corn was delivered, all of which 
were credited by the Mead Elevator to the May 2 
(100,000 bushels) contract, leaving a balance due on 
that contract of 74,386.24 bushels. No corn was de- 
livered pursuant to the May 22, 1973, contract for 30,000 
bushels. 

On or about October 2, 1973, the parties entered into 
an oral contract for 10,000 bushels of No. 2 dry corn at 
a price of $2.20 per bushel. This contract was com- 
pletely fulfilled by deliveries between October 3 and 
October 13, and was paid for and is not the subject of 
this litigation. Again on October 15, 1973, a second 
oral contract was entered into between the parties call- 
ing for the sale and delivery of 10,000 bushels of No. 
2 dry corn at a price of $2.15 per bushel. A total of 2,732 
bushels of corn was delivered under this contract be- 
tween October 15 and October 18, 1973, and fully paid 
for by the elevator at this $2.15 price, but no further 
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corn was delivered, leaving a balance due of 7,268 bush- 
els of corn on that oral contract. 

It should be noted that each price quoted in the 
various oral and written contracts was modified by an 
agreement executed by Flamme Brothers on October 2, 
1973. This agreement authorized the Mead Elevator to 
deduct 2; per bushel for each bushel bought and to re- 
tain this sum for the purpose of financing capital im- 
provements at the elevator. The net result meant a 2¢ 
lower cash price was received by Flamme Brothers than 
that set out in the contract. 

The primary thrust of the defense to the action on 
these contracts is that Flamme Brothers contends that 
the Mead Elevator wrongfully restricted the amount of 
corn that could be delivered by Flamme Brothers. Ap- 
pellant adduced evidence showing that the partnership 
harvested over 300,000 bushels of corn in 1973 and con- 
tracted in advance for 210,000 bushels to appellee and 
other elevators. The remainder of the corn harvested 
was placed in the partnership home storage. Appel- 
lant’s position is that the term “O-N-D” in each of the 
written contracts means that the elevator must take de- 
livery of the corn at any time during the months of 
October, November, and December that such corn is 
tendered to the elevator by the farmer. Appellee’s po- 
sition, as supported by its evidence, is that the custom 
of the trade with regard to the operation of co-operative 
elevators requires that the elevator take corn as de- 
livered by farmers to the elevator and, if the elevator 
is full, the farmers must store the grain for delivery 
as soon as the elevator can take it. 

Appellant introduced evidence tending to show that 
appellant did actually deliver corn to appellee and that 
appellee restricted deliveries sometimes on the basis of 
the moisture content of the corn and sometimes on the 
basis that the elevator was full. Appellee introduced 
testimony which specifically controverted the appel- 
lant’s evidence. The court, in finding for appellee, de- 
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cided this factual issue in favor of appellee and this 
finding has ample support in the testimony and will 
not be disturbed on appeal. See Stauffer v. Wilson, 
supra. 

It is not contended by appellant that actual attempts 
to make deliveries of corn were refused by the appellee, 
but that appellant was somehow restricted in its de- 
liveries and that a sufficient tender of delivery under 
an O-N-D contract is made “when the seller actually 
produces sufficient corn to fulfill a contract and has the 
actual ability accompanied by immediate physical possi- 
bility of reaching out and laying hold of the corn to be 
delivered * * * and seller offers delivery thereof.” The 
court, by its judgment, decided that no tender was made 
and that no corn was refused by appellee after being 
tendered. We hold that in a contract calling for the 
delivery of goods by the seller at a specified place, 
tender ordinarily requires physical delivery of the goods 
at the destination specified in the contract. The trial 
court could properly find that Flamme Brothers did not 
so tender any corn that was not accepted. Absent a 
proper tender of delivery, the appellant Flamme Brothers 
is liable for breach of the contracts, and there is suffi- 
cient evidence to support the trial court’s entry of judg- 
ment against appellant. 

With regard to the issue of damages, the evidence 
indicates that on December 11 or 12, 1973, Donald 
Flamme, one of the partners, called Robert Wiegand, 
manager of Mead Elevator. The contents of the con- 
versation are in some dispute, but Donald Flamme did 
testify that at that time he did not specifically inform 
Mr. Wiegand that Flamme Brothers was not going to 
deliver the corn due under the contracts. Later, on 
December 17, 18, and 19, 1973, Flamme Brothers did 
bring into the Mead Elevator several loads of corn for 
one of its landlords. These deliveries were not credited 
against the contracts in question, and there is no dis- 
pute between the parties that such deliveries should have 
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been credited, but Mr. Wiegand testified he assumed 
that Flamme Brothers was going to start fulfilling its 
own contracts. On December 19, 1973, the Mead Ele- 
vator sent an agreement to Flamme Brothers extending 
the final date of delivery of the contracted corn to Jan- 
uary 31, 1974. This extension agreement was not exe- 
cuted by Flamme Brothers. 

We note the contradiction in the testimony as to the 
date that Mead Elevator became aware that Flamme 
Brothers was not going to fulfill its contracts, as well 
as the other conflicts in the evidence as set out above 
with regard to the questions of tender and wrongful 
rejection of corn deliveries, and we adhere to the oft- 
stated rulings of this court as set out in H. D. Fager 
Oil Co., Inc. v. Vanice, 192 Neb. 789, 224 N. W. 2d 372, 
when the court quoted with approval from Parsons 
Constr. Co. v. State, 180 Neb. 839, 146 N. W. 2d 211, to 
the effect: “The judgment of the trial court in a law 
action where a jury has been waived has the effect of 
a verdict of a jury and will not be set aside unless 
clearly wrong. * * * 

“It is not the province of this court in reviewing the 
record in an action at law to resolve conflicts in or 
weigh the evidence. * * * 

“In determining the sufficiency of the evidence to 
sustain a judgment in a law action, it must be considered 
most favorably to the successful party, every contro- 
verted fact must be resolved in that party’s favor, and 
he must have the benefit of any inferences reasonably 
deducible from it.” 

Determining the controverted facts in favor of ap- 
pellee, the trial court found that it was not until the 
conclusion of business on December 31, 1973, that ap- 
pellee knew Flamme Brothers was not going to fulfill 
its contracts. On January 2, 1974, appellee began to 
purchase corn from its regular customers to cover the 
contracts of Flamme Brothers. As agreed by the parties 
in their statements in their briefs, from January 2 to 
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January 15, 1974, appellee purchased 111,654.24 bushels 
of corn in quantities as available from 1,741.43 bushels 
on one day to 26,222.23 on another, at the prices actually 
posted each day, ranging from $2.31 to $2.45. 

Mead Elevator paid a total of $264,493.77 for these 
purchases. The prices set out in the three contracts on 
the quantities of corn promised to be delivered by 
Flamme Brothers, and not delivered, would result in 
totals of 74,386.24 bushels not delivered on the May 2, 
1973, contract at an agreed price of $1.32 (the contract 
price less 2¢ per bushel patronage refund) or $98,189.84; 
30,000 bushels not delivered on the May 22, 1973, con- 
tract at a price of $1.48 ($1.50 less 2¢) or $44,400; and 
7,268 bushels on the October 15, 1973, oral contract at 
a price of $2.13 ($2.15 less 24) $15,480.80; or a total con- 
tract price for corn not delivered of $158,070.68. 
The prices actually paid to cover the purchases necessary 
to cover the contracts resulted therefore, as calculated 
above, in a deficiency of $106,423.09, and judgment was 
entered by the trial court in that amount. 

Section 2-711, U.C.C., provides in part: ‘(1) Where 
the seller fails to make delivery * * * then with respect 
to any goods involved * * * the buyer may cancel and 
whether or not he has done so may in addition to re- 
covering so much of the price as has been paid (a) 
‘cover’ and have damages under the next section as to 
all the goods affected * * *.” 

Section 2-712, U.C.C., provides in part: “(1) After a 
breach within the preceding section the buyer may 
‘cover’ by making in good faith and without unreason- 
able delay any reasonable purchase of or contract to 
purchase goods in substitution for those due from the 
seller.” 

In the case at bar, the appellee did not go into the 
market and buy corn specifically to cover the contracts, 
but appellee did continue buying corn from its members, 
as was its normal practice until the three contracts were 
fulfilled. The trial court determined, as inherent in 
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its verdict and judgment for appellee, that appellee did 
“cover” the contract “without unreasonable delay,” and 
under all the circumstances of this case, we affirm the 
trial court’s judgment. Appellee did between the dates 
of January 2 and January 15, 1974, purchase over 111,000 
bushels of corn and applied such purchases to the un- 
fulfilled contracts. The comment following section 2- 
712, U.C.C., is particularly applicable to this case. That 
comments states, in part: “2. The definition of ‘cover’ 
under subsection (1) envisages a series of contracts or 
sales, as well as a single contract or sale; * * * and con- 
tracts on credit or delivery terms differing from the 
contract in breach, but again reasonable under the cir- 
cumstances. The test of proper cover is whether at the 
time and place the buyer acted in good faith and in a 
reasonable manner, and it is immaterial that hindsight 
may later prove that the method of cover used was not 
the cheapest or most effective.” 

The offended party is not bound by hindsight, and 
the practice used by appellee might have resulted in 
lower damages if the price over the time period had 
declined. Instead, the price fluctuated and the net re- 
sult was that the damages were slightly higher than if 
the entire volume of corn had been purchased on Janu- 
ary 2, 1974, at the $2.32 price. Appellee acted in good 
faith and made the “cover” purchases without unrea- 
sonable delay, within the meaning of the Uniform Com- 
mercial Code. 

The judgment of the District Court was correct and 
is affirmed. 

AFFIRMED. 
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IN RE INTEREST OF CHRISTOPHER O’TOOL, A CHILD UNDER 
18 YEARS OF AGE. STATE OF NEBRASKA, APPELLEE, V. RONALD 
O’TOOL, NATURAL FATHER, APPELLEE, IMPLEADED WITH 


DIANE O’TOOL, NATURAL MOTHER, APPELLANT. 
246 N. W. 2d 198 


Filed October 13, 1976. No. 40403. 


Parent and Child: Infants: Courts. The juvenile court may ter- 
Minate the parental rights of a parent who is unable to dis- 
charge parental responsibility because of mental illness or 
mental deficiency, if there are reasonable grounds to believe 
that such condition will continue for a prolonged and indeter- 
minate period. § 43-209(5), R. S. Supp., 1976. 


Appeal from the Separate Juvenile Court of Douglas 
County: JosEPpH W. Moytan, Judge. Affirmed. 


Michael C. Washburn of Leahy, Washburn, Render & 
Cavanaugh, for appellant. 


John J. Reefe, Jr., and Donald L. Knowles, for appel- 
lee State. 


Duane J. Dowd, for appellee O’Tool. 
Bruce Pauley, guardian ad litem of Christopher O’Tool. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropkEy, JJ. 


BosLaugu, J. 

This is an appeal in an action which was com- 
menced in the Separate Juvenile Court of Douglas 
County, Nebraska, to terminate the parental rights of 
Dianne O’Tool and Ronald O’Tool to Christopher O’Tool 
who was born October 22, 1973. The petition alleged 
the parents were unable to discharge parental respon- 
sibilities because of mental illness or mental deficiency. 
Later the petition was amended to allege only that the 
mother, Dianne, was unable to discharge parental re- 
sponsibilities because of mental illness or deficiency. 

After a lengthy evidentiary hearing, which was con- 
tinued from time to time, the juvenile court found that 
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the child was dependent and neglected and continued 
the cause for a disposition hearing. There was no 
appeal from the adjudication on October 1, 1974, that 
the child was dependent and neglected. See State v. 
Loomis, 195 Neb. 552, 239 N. W. 2d 266. 

On July 14, 1975, the juvenile court terminated the 
parental rights of Dianne O’Tool and placed the child 
in the custody of Ronald O’Tool under the supervision 
of Douglas County social services. Dianne has appealed 
and contends the evidence was insufficient to support 
the order terminating her parental rights to the child. 
That is the sole issue on this appeal. 

The appellant has a long history of mental illness. 
Sometime prior to the birth of Christopher she was 
hospitalized at the Clarinda Mental State Hospital in 
Iowa. Her first child was placed in a foster home and 
later placed for adoption. The record indicates that on 
one occasion the appellant had thrown the first child 
across the room. The child was taken from her be- 
cause the authorities were concerned over the child’s 
health and safety. 

While the appellant was pregnant with Christopher 
the appellant sought psychiatric help because she felt 
that she might not be able to care for Christopher and 
was afraid that she might harm him. On October 30, 
1973, approximately 1 week after birth, Christopher was 
hospitalized with conjunctivitis and remained in the 
hospital for 12 days. On November 25, 1973, he was 
again hospitalized for conjunctivitis and remained in the 
hospital until November 30, 1973. On December 8, 
1973, he was hospitalized for the third time. His ill- 
nesses at that time included an upper respiratory infec- 
tion, diarrhea, and seborrheic dermatitis. In each 
instance Christopher was not seriously ill and, ordi- 
narily, would have been treated at home. In this case 
it was necessary to place Christopher in the hospital 
because the parents were unable to care for him. 

This action was filed on December 14, 1973. On De- 
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cember 17, 1973, the appellant admitted herself to Im- 
manuel Hospital for psychiatric care. On December 21, 
1973, temporary custody of Christopher, who was then 
2 months old, was given to the Douglas County welfare 
department for placement in a foster home. Christo- 
pher remained in the custody of the welfare depart- 
ment throughout the litigation and until July 14, 1975, 
when he was placed in the custody of his father under 
the supervision of the Douglas County social services. 

The appellant and Ronald O’Tool are now divorced. 
Since about July 1, 1974, she has been living in a half- 
way house in Lincoln, Nebraska. At the time of the 
final hearing on June 26, 1975, she had not visited 
Christopher for a year. 

The juvenile court may terminate the parental rights 
of a parent who is unable to discharge parental respon- 
sibility because of mental illness or mental deficiency, 
if there are reasonable grounds to believe that such con- 
dition will continue for a prolonged and indeterminate 
period. § 43-209(5), R. S. Supp., 1976. 

The appellant has been diagnosed as a chronic schizo- 
phrenic or paranoid schizophrenic. The duration of her 
illness indicates that she will remain in this condition 
indefinitely. 

The appellant has been unable to care for Christopher 
since his birth. At the time of the final hearing it was 
clear that she was then unable to discharge parental 
responsibilities and there was no indication that she 
would be able to do so in the future. The record fully 
supports a finding that it is in the best interests of 
Christopher that the parental rights of the appellant 
be terminated. 

The judgment is affirmed. 

AFFIRMED. 
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C. G. SMITH CONSTRUCTION Co., A CORPORATION, ET AL., 
APPELLEES, V. COBLEIGH ELECTRIC COMPANY, A CORPORA- 
TION, DOING BUSINESS AS SOUTHEAST ELECTRIC COMPANY, 
ET AL., APPELLEES, IMPLEADED WITH WESTINGHOUSE 
ELECTRIC SUPPLY COMPANY, A CORPORATION, 


APPELLANT. 
246 N. W. 21 55 


Filed October 13, 1976. No. 40508. 


Contracts. A written contract expressed in unambiguous lan- 
guage is not subject to interpretation or construction and the 
intention of the parties to such a contract must be determined 
from its contents. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Reversed and remanded with 
directions. 


Charles A. Nye of Garvey, Nye, Crawford, Kirchner 
& Moylan, for appellant. 


Richard E. O’Toole of Walsh, Walentine & Miles, for 
appellees C. G. Smith Constr. Co. et al. 


Ronald Rosenberg and John F. Akin, for appellees 
Cobleigh Electric Co. et al. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKEy, JJ. 


SPENCER, J. 

This action was brought under the Uniform Declara- 
tory Judgments Act to determine the amount due to 
various defendants and the status of certain liens arising 
out of the construction of an apartment complex. This 
appeal concerns only the portion of the trial court’s 
decree determining that there was no contract of guar- 
anty between the defendant Westinghouse and the 
plaintiff, Construction Sciences, Inc., as well as the fact 
that the trial court failed to make a finding that certain 
material was delivered to the site or used in the con- 
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struction of the apartments and had not been paid for. 
On July 12, 1972, plaintiff C. G. Smith Construction 
Co. entered into a labor and material subcontract 
with Southeast Electric Company for $217,200, to per- 
form electrical work in the construction of Ruskin 
Place Apartments. This contract was assigned shortly 
thereafter to plaintiff, Construction Sciences, Inc. 
Wendell Cobleigh, owner of Southeast Electric, asked 

Theodore Madej, vice-president of Construction Scien- 
ces, Inc., to assist him in getting electrical materials in 
stock at the Westinghouse Electric Supply Company’s 
warehouse in Lincoln, Nebraska. After telephone con- 
versations between George Buchanan, credit manager 
of Westinghouse, and Madej, the exact substance of 
which is in dispute but which questioned Southeast’s 
credit, Mr. Buchanan, on October 9, 1972, drafted and 
sent the following letter to Mr. Madej: 
“Construction Sciences, Inc. 
C. G. Smith Const. Co. 
8425 Madison St. 
Omaha, NB 68127 
“ATTN: Mr. Theodore J. Madej - Vice President 
“RE: Southeast Electric Co. 

Wendell Cobleigh 

Lincoln, Nebraska 

Ruskin Place Apt.. Project 
“Dear Mr. Madej: 
“As we discussed today on the phone, we will be selling 
electrical materials to Southeast Electric Co., of Lincoln 
for the Ruskin Place Apartments Project, your firm is 
constructing. 
“We will expect your firm to guarantee payment of all 
our invoices for material furnished on this project and 
also it is understood that a joint payable checks for 
material will be made out to Westinghouse Electric 
Supply Co. and Southeast Electric Co. 
“Would you kindly acknowledge the copy of this letter 
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and return it promptly to me for our files. Our terms 
of sale are ‘10th prox. - Net 30 Days.’ 
“Thank you for your consideration in this matter. 
“Sincerely, 
G. H. BUCHANAN /sgd./ 
G. H. Buchanan 
District Credit Manager 
“G.B./ds 
Enclosure 
“Theodore J. Madej V.P. 10/10/72 DATE” 
ACKNOWLEDGED & ACCEPTED 

It is to be noted that on October 10, 1972, Madej 
acknowledged and accepted exhibit 13. The question 
presented by this appeal is: Did exhibit 13 constitute 
a contract of guarantee by Construction Sciences, Inc., 
to Westinghouse Electric Supply Company for the pay- 
ment of invoices furnished on the Ruskin Place Apart- 
ments? The trial court held it did not. 

The trial court accepted the theory of appellees that 
the agreement was ambiguous. It thereupon permitted 
the introduction of parol evidence by Construction Sci- 
ences, Inc., that the language of the letter did not guar- 
antee payment but merely was an assurance of payment 
by joint checks. Madej testified it was on this basis 
that he placed the words “ACKNOWLEDGED & AC- 
CEPTED” on the bottom of the instrument. 

We find the trial court was in error. Parol evidence 
was not admissible to add to, contradict, or vary the 
terms of the instrument. There is no theory on which 
we can find the instrument to be ambiguous. It defi- 
nitely states that Westinghouse Elecric Supply Company 
was asking Construction Sciences, Inc., to guarantee 
payment of all their invoices for material furnished. 
A written contract expressed in unambiguous language 
is not subject to interpretation or construction and the 
intention of the parties to such a contract must be 
determined from its contents. Gerdes v. Omaha Home 
for Boys (1958), 166 Neb. 574, 89 N. W. 2d 849. 
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The language used is clear and unequivocal. The 
letter further stated: ‘* * * and also it is understood 
that a joint payable checks for material will be made 
out to Westinghouse Electric Supply Co. and South- 
east Electric Co.” (Italics supplied.) It is clearly ap- 
parent that two separate points were made: (1) Con- 
struction Sciences, Inc., was to guarantee payment of 
all Westinghouse invoices; and (2) also they were to 
have joint payable checks issued for the material de- 
livered. 

For the reasons stated, the judgment of the District 
Court is reversed. The cause is remanded to the Dis- 
trict Court with directions to determine the amount due 
to Westinghouse Electric Supply Company from the 
plaintiffs under the terms of the guarantee. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. STEVEN M. BrRIDGMON, 
APPELLANT. 
246 N. W. 2d 57 


Filed October 13, 1976. No. 40530. 


1. Sentences: Criminal Law. A sentence imposed within the stat- 
utory limits will not be disturbed on appeal unless there appears 
to be an abuse of discretion. 

2. Sentences: Criminal Law: Probation and Parole. An order or 
sentence of the trial court denying probation will not be over- 
turned on appeal unless there has been an abuse of discretion. 

3. Sentences: Criminal Law: Courts: Evidence. In sentencing a 
defendant after conviction, the trial court has a broad discretion 
as to the source and type of evidence it may use to assist it 
in determining the kind and extent of punishment to be imposed 
within the limits fixed by statute. 


Appeal from the District Court for Platte County: 
SAMUEL P. CANIGLIA, Judge. Affirmed. 


Mark M. Sipple and Walker, Luckey, Whitehead & 
Sipple, for appellant. 
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Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTOoN, CLINTON, and BRoDKEY, JJ. 


BRODKEY, J. 

In an information filed in the District Court for 
Platte County on May 23, 1975, the defendant, Steven 
M. Bridgmon, was charged in count I with a burglary 
of the Brown Derby Cocktail Lounge in Columbus, Ne- 
braska, on or about May 11, 1975; and in count II with 
the burglary of Larry’s Drive In Liquors in Columbus, 
Nebraska, on or about February 26, 1975. As a result 
of a plea bargaining agreement entered into between 
the county attorney of Platte County and court ap- 
pointed counsel for the defendant, the defendant at 
the subsequent arraignment pled guilty to count I of the 
information, and the county attorney thereupon dis- 
missed count II. The court set the date of July 18, 1975, 
for sentencing. However on that date, for reasons 
which do not appear in the record, defendant failed to 
appear, and a bench warrant was issued for him. Sen- 
tencing was finally held on September 19, 1975. At that 
time the court sentenced the defendant to imprisonment 
in the Nebraska Penal and Correctional Complex for a 
period of 3 years, with credit for 71 days time served in 
the Platte County jail awaiting disposition of the case; 
and also ordered him to pay the costs of prosecution. 
Defendant’s motion for a new trial was subsequently 
overruled and he now appeals his conviction and sen- 
tence to this court, assigning as ground for reversal 
that the sentence imposed by the trial court was ex- 
cessive and amounted to an abuse of discretion; and 
also that in determining the sentence to be imposed 
upon the defendant, the court erred in taking into con- 
sideration and in assuming defendant’s guilt of the bur- 
glary for which he was charged in count II of the infor- 
mation, which had previously been dismissed pursuant 
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to the plea bargain agreement. We affirm. 

Defendant contends that the evidence in this case does 
not warrant a sentence of 3 years in the Nebraska 
Penal and Correctional Complex, and urges upon the 
court the well-established rule as stated in State v. 
Sturm, 189 Neb. 299, 202 N. W. 2d 381 (1972): “This 
court may reduce the sentence rendered by the dis- 
trict court against the accused when in its opinion a 
sentence is excessive, and it is its duty to render such 
sentence as in its opinion may be warranted by the 
evidence. § 29-2308, R. R. S. 1943.” In support of his 
contention that the sentence of 3 years was excessive, 
counsel for defendant argues that the defendant, who 
at the time of the offense was 24 years of age, was a 
first time felony offender and had pled guilty to a non- 
violent crime which consisted of taking $12.40 in coins 
and 3 packages of cigarettes, and also that the burglary 
was committed on a spur of the moment whim and with- 
out premeditation. He also points out that the proba- 
tion officer had suggested the possibility of further eval- 
uation of the defendant, as opposed to imprisonment. 
In his brief counsel for defendant admits that defendant 
has had a rather lengthy misdemeanor history, but re- 
iterates that this offense, to which defendant entered 
his plea of guilty, was his first felony conviction. The 
comments of the trial judge made at the time of defend- 
ant’s sentencing, following the plea made on defend- 
ant’s behalf by his counsel, are enlightening, and are, 
with one exception, fully supported by the presentence 
investigation and report before us as part of the record 
on appeal. At that time the court stated: “Under 
ordinary circumstances, I would be impressed by what 
you have said, Counsel. It is not to say that I am not 
impressed at this time, J am. Your argument or your 
talk in his behalf makes a lot of sense. But I get to 
looking at this boy’s record, and number one, he has 
no steady record of employment. Secondly, he has 
got a long police record. True, a lot of the stuff is 
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petty, but he has still been involved with the police a 
great number of times, a few larcenies in there. It runs 
all the way back to 1965. You can just kind of see the 
handwriting on the wall: curfew, juvenile, petit lar- 
ceny, violation of traffic, disturbing the peace, more 
violations, fighting, everything except working, drunk. 
He is just not a good risk for probation. 

“So, we come to the point of what kind of a sentence 
am I giving him. This is one of two felonies that you 
were charged with and as a result of a plea bargain 
one of them has been dismissed. But I can’t overlook 
the fact that he did commit another burglary. And it 
bothers me that he wasn’t here when he was supposed 
to be here the last time for sentencing. We had to go 
get him.” 

The report of the presentence investigation reveals 
that the defendant has an arrest record containing 23 
entries over a 10-year period from 1965 to 1975; and 
while he has not been previously convicted of a felony, 
the presentence report indicates a number of instances 
where he has served periods of confinement and a num- 
ber of convictions for a variety of offenses. He also 
has had a history of mental trouble. 

The statutory penalty provided for the offense of bur- 
glary, as set out in section 28-532, R. R. S. 1943, is con- 
finement in the Nebraska Penal and Correctional Com- 
plex for not more than 10 years nor less than 1 year, 
or a fine not exceeding $500, or by imprisonment in 
the jail of the county not exceeding 6 months. Defend- 
ant’s sentence of confinement for a period of 3 years is 
clearly within the limits of the statute. The rule is 
firmly established in this state that in the absence of 
an abuse of discretion, a sentence imposed within stat- 
utory limits will not be disturbed on appeal. State v. 
Keen, ante p. 291, 242 N. W. 2d 863 (1976); State v. 
Painter, 195 Neb. 183, 237 N. W. 2d 142 (1976); State 
v. Wade, 195 Neb. 761, 240 N. W. 2d 351 (1976). It is 
also the rule in this jurisdiction that an order or sen- 
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tence of the trial court denying probation will not be 
overturned on appeal unless there has been an abuse of 
discretion. State v. Keen, supra. In view of defend- 
ant’s previous exposure to the criminal justice system, 
his repeated convictions of misdemeanors, and the seri- 
ousness of the offense to which he entered his plea of 
guilty, the sentence of 3 years imposed upon the defend- 
ant, while perhaps severe, was not excessive nor an 
abuse of discretion on the part of the court. 

We now consider defendant’s contention that the 
court committed reversible error in its comment at the 
time of the sentencing, as follows: ‘This is one of two 
felonies that you were charged with and as a result of 
a plea bargain one of them has been dismissed. But I 
can’t overlook the fact that he did commit another 
burglary.” Defendant contends that since there is no 
evidence in the record to indicate that he was in fact 
guilty of the burglary with which he was charged in 
count II, which was dismissed as the result of plea bar- 
gaining, he was deprived of due process of law when 
the court considered that fact in determining his sen- 
tence. While it is true the court made the statement 
complained of, and apparently did consider that fact, 
in connection with other facts, in making his overall 
determination of the sentence to be imposed, it is no- 
where apparent from the record how much weight the 
court gave to the burglary charged in count II in 
making that determination. While the court mentioned 
the second burglary in its comments, it is clear that he 
gave principal weight to the fact that defendant had 
had a rather extensive prior record; and also to the 
fact that defendant had failed to appear for sentencing 
at the appointed time, and stated: “We had to go get 
him.” These other items were in themselves more than 
sufficient to warrant the imposition of the sentence in 
question, even without consideration of or reference to 
the other burglary with which defendant had been 
charged in the information. 
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The law is well-established in this state that a trial 
judge in sentencing a defendant after conviction has a 
broad discretion as to the source and type of evidence 
he may use to assist him in determining the kind and ex- 
tent of punishment to be imposed within the limits fixed 
by the statute. State v. Rose, 183 Neb. 809, 164 N. W. 2d 
646 (1969); State v. Holzapfel, 192 Neb. 672, 223 N. W. 
2d 670 (1974); State v. Rapp, 184 Neb. 156, 165 N. W. 
2d 715 (1969). It is clear from the foregoing authorities 
that a sentencing judge may properly consider for that 
purpose any type of relevant information, including his 
own observations of the defendant. In State v. Rose, 
supra, at the time of imposing sentence the trial court 
stated in response to the argument of defense. counsel 
that defendant had reformed, that: “He certainly must 
have changed within the last few months, I will say that 
for him. I had him in court here where he came in 
and testified. If I ever heard perjury, it was certainly 
in that case. He came in and told a cock and bull 
story under oath in that case.” The court stated in its 
opinion, with reference to the statement of the trial 
judge: “It is argued at length that the statement of 
the trial judge regarding the perjury of the defendant 
in the previous case is prejudicial to the rights of the 
defendant. The record of the presentence hearing is 
such that the sentence is clearly within the court’s 
discretion even if the perjury statement had been locked 
within the court’s breast.” The same may be said in 
the instant case. In Rose, the court also stated: “It is 
true that many of the arrests did not lead to a convic- 
tion of crime, but they are no less proper to be con- 
sidered in arriving at the sentence to be imposed.” 

Also in State v. Rapp, supra, the defendant had 
entered a plea of guilty to a charge of burglary and the 
court delayed sentencing until a presentence investi- 
gation could be made. Prior to the sentencing, the trial 
court disclosed information that had come to it to the 
effect that defendant attempted to escape from the 
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county jail after his plea of guilty and before the pro- 
nouncement of sentence. The defendant contended that 
he had a right to refute or to explain the incident. In 
its opinion this court stated: “The case is controlled 
by State v. Rose, 183 Neb. 809, 164 N. W. 2d 646. In 
that case we said: ‘It is a long accepted practice in this 
state that before sentencing a defendant after convic- 
tion a trial judge has a broad discretion in the source 
and type of evidence he may use to assist him in de- 
termining the kind and extent of punishment to be im- 
posed within the limits fixed by statute. * * * The 
latitude allowed a sentencing judge at a presentence 
hearing to determine the nature and length of punish- 
ment, other than in recidivist cases, is almost without 
limitation as long as it is relevant to the issue.’ 

“While we think it is immaterial here, it is note- 
worthy that defendant does not even contend in his 
briefs that the statement of the trial judge as to an 
attempted escape is false. It must be assumed, we 
think, that a trial judge knows the difference between 
information that is pertinent to the issue before him 
and that which is unfounded rumor.” Likewise, in State 
v. Glouser, 193 Neb. 186, 226 N. W. 2d 134 (1975), the 
defendant appealed from a conviction of forgery upon 
a plea of guilty. The forgery involved the obtaining of 
funds from a savings association by use of an appar- 
ently stolen savings account book and a forged with- 
drawal slip. Defendant told the trial judge that she 
purchased the stolen passbook from a friend. The judge 
appeared to have disbelieved her story as to the source 
of the passbook and indicated by his remarks that it 
was stolen, although the reason for this belief was not 
shown in the record. The judge appeared to have con- 
sidered in imposing sentence her refusal to reveal from 
whom the passbook was obtained. In support of the 
claim of excessiveness of sentence, the defendant asser- 
ted the use of “uncorroborated and unsubstantiated in- 
formation, concerning the source of the subject pass 
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book” was indicative of an abuse of discretion; and also 
asserted that abuse of discretion was indicated by the 
claimed intemperate tone of the sentencing judge’s re- 
marks. The Supreme Court found the trial judge had 
not abused his discretion and in its opinion, quoting 
from Williams v. New York, 337 U. S. 241, 69 S. Ct. 1079, 
93 L. Ed. 1337, stated: “ ‘A sentencing judge, how- 
ever, is not confined to the narrow issue of guilt. His 
task within fixed statutory or constitutional limits is 
to determine the type and extent of punishment after 
the issue of guilt has been determined. Highly rele- 
vant - if not essential - to his selection of an appropriate 
sentence is the possession of the fullest information pos- 
sible concerning the defendant’s life and characteristics. 
And modern concepts individualizing punishment have 
made it all the more necessary that a sentencing judge 
not be denied an opportunity to obtain pertinent infor- 
mation by a requirement of rigid adherence to restric- 
tive rules of evidence properly applicable to the trial.’ ” 

The record in this case is free from prejudicial error, 
and we affirm the judgment and sentence of the Dis- 
trict Court. 

AFFIRMED. 
BosLauGu, J., concurs in result. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL L. COLEMAN, 
APPELLANT. 
246 N. W. 2d 61 


Filed October 13, 1976. No. 40535. 


1. Criminal Law: Trial: Intoxication: Intent. Even though the 
evidence established without doubt that the defendant was in- 
toxicated, it is for the jury to determine whether the defendant 
was capable of deliberation or of forming the intent to commit 
the crime charged. 

2. Criminal Law: Verdicts: Evidence. The verdict of a jury must 
be sustained if, taking the view most favorable to the State, 
there is substantial evidence to support it. 
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8. Criminal Law: Sentences. A sentence within statutory limits 
will not be disturbed on appeal unless there is an abuse of 
discretion. 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Affirmed, 


Walter J. Matejka, for appellant. 


Paul L. Douglas, Attorney General, and Chauncey C. 
Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BrRopkKEy, JJ. 


McCowy, J. 

The defendant was found guilty of burglary by a jury 
and sentenced to 3 to 5 years imprisonment. 

On June 9, 1975, the defendant began drinking about 
noon. He testified that he remembers nothing from a 
point in the early evening until he woke up in the police 
station the next morning. At about 1:30 a. m., the de- 
fendant was seen by several witnesses in front of a bar 
and grill in downtown Omaha. He appeared to be in 
an intoxicated stupor. An acquaintance of the defend- 
ant could not rouse him from the stupor but turned off 
the lights and engine of defendant’s pick-up, which 
was parked in front of the bar and grill. About 2 a. m., 
police officers saw someone inside the bar and grill, dis- 
covered the window in the front door had been broken, 
and entered the bar and grill. The food freezer was open. 
Food was strewn about and a gunny sack similar to a sack 
in the defendant’s truck was found by the rear door. The 
officers found the defendant sitting on the floor with a 
towel over his head. The defendant had a flashlight 
from which the batteries were missing, and had a cut 
on his hand which matched a slit in a pair of gloves 
found at the scene. The defendant admitted the gloves 
were his. The flashlight batteries were found under- 
neath shelves in the pantry where the defendant was 
found. The defendant responded to orders from the of- 
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ficers to get up and he sat at a table while the officers 
completed the investigation. At the police station at 
about 4 a. m. one of the same officers testified that the 
defendant was drunk and unconscious and could not be 
revived. 

Defendant contends that he was so intoxicated that he 
was incapable of the necessary criminal intent, and that 
the evidence was therefore unsufficient to support the 
verdict as a matter of law. 

The jury was properly instructed on the effect of ex- 
cessive intoxication and there was no objection to any 
of the instructions. The jury determined the issues ad- 
versely to the defendant. 

Whether excessive intoxication is such as to prevent 
a defendant from formulating criminal intent is to be 
determined from the evidence and surrounding cir- 
cumstances and is therefore for the jury. Even though 
the evidence established without doubt that the defend- 
ant was intoxicated, it is for the jury to determine wheth- 
er the defendant was capable of deliberation or of forming 
the intent to commit the crime charged. State v. Barnes, 
185 Neb. 384, 176 N. W. 2d 18. 

The verdict of a jury must be sustained if, taking the 
view most favorable to the State, there is substantial 
evidence to support it. State v. Foster, ante p. 332, 242 
N. W. 2d 876. 

The defendant also contends that his sentence is ex- 
cessive. The presentence investigation report reveals 
an extensive prior record, including a previous con- 
viction for burglary. A sentence within statutory lim- 
its will not be disturbed on appeal unless there is an 
abuse of discretion. State v. Wright, ante p. 377, 243 
N. W. 2d 66. There was no abuse of discretion here. 

The judgment and sentence of the District Court are 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ROBERT HOUSTON, JR., 


APPELLANT. 
246 N. W. 2d 63 


Filed October 13, 1976. No. 40549. 


Criminal Law: Sentences: Constitutional Law. The fact that a 
sentencing judge announces that in imposing sentence he has 
considered the possible effect of statutes which make it pos- 
sible for prison authorities to ameliorate the sentence does not, 
in and of itself, violate the due process provisions of the state 
and federal Constitutions. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


Paul E. Watts, J. Joseph McQuillan, Gerald E. Moran, 
and Robert C. Sigler, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwrTon, CLINTON, and BropKEy, JJ. 


CLINTON, J. 

The defendant pled guilty to the following charges: 
Count I, robbery and count II, use of a firearm in the 
commission of a felony; and pled nolo contendere to 
count III, a charge of shooting with intent to kill, 
wound, or maim. The pleas were found by the court 
to be intelligent and voluntary and were accepted. The 
defendant was adjudged guilty and sentenced to terms 
of imprisonment as follows: Count I, not less than 5 
nor more than 15 years; count II, a consecutive sen- 
tence as required by the provisions of section 28-1011.21, 
R. R. S. 1943, of not less than 3 nor more than 10 years; 
and count III, a concurrent term of not less than 10 nor 
more than 25 years. 

On appeal to this court the defendant asserts that the 
sentences are excessive and that he was deprived of due 
process of law because the trial judge, in determining 
sentences to be imposed, considered the effects that sec- 
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tion 83-1,107, R. S. Supp., 1976, the so-called good time 
law, might have upon the time of imprisonment which 
might actually be served. We affirm. 

The record establishes that on June 13, 1975, the de- 
fendant and several companions, with the use of fire- 
arms, robbed the Sip-N-Chin tavern in Omaha, Nebras- 
ka, and that during the course of the robbery an em- 
ployee of the bar was shot. The record also establishes 
that on the same day the defendant and his companions 
robbed another establishment and during the course of 
the robbery shot the attendant. Four days later they 
robbed a filling station and shot an employee during the 
course of that robbery. The record establishes that the 
shootings were in each case deliberate and that the 
“necessity” of shooting witnesses was discussed before- 
hand by the participants. Following the defendant’s 
apprehension he and his companions, in an effort to es- 
cape, assaulted a guard and obtained a key from him 
by threatening to kill him. At the time of the offenses 
the defendant was 16 years of age. His companions 
were also youthful. 

In the course of the sentencing procedure the judge 
listed a number of matters which he considered in im- 
posing sentence. These included the nature and circum- 
stances of the crimes; the part the defendant had played 
in them; the attitude of the defendant; his background 
and age; his previous record; and the attempted escape 
- and the assault upon the guard. He then concluded: 
“So, I’ve taken into consideration all of these things. 
And [ve also taken into consideration the present law 
which the last Legislature enacted in which there’s 
all these mandatory release dates and good time dates. 
The Court has to take that into consideration now in 
assessing the penalty.” 

The defendant argues that the above statement by 
the sentencing judge establishes that the judge sought 
to defeat the legislative purposes of the “good time” 
statute and so considered irrelevant factors, all of which 
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constituted a constitutional violation of due process as 
well as an abuse of judicial discretion. 

Three of the purposes of punishment, among others, 
are deterrence, retribution, and the expression by so- 
ciety of its moral disapproval of the offense. The nature 
of the crimes to which defendant either pled guilty or 
nolo contendere and the other crimes in which he par- 
ticipated, together with his demonstrated attitude of 
utter disregard for the life of innocent persons, shows 
a depravity and callousness which is chilling to con- 
template. In the circumstances before us, light or min- 
imum sentences could not have served the purposes 
mentioned and would have promoted disrespect and dis- 
trust of the law. Therefore, unless the fact that the 
judge stated that in determining sentence he considered 
the possible effects of section 83-1,107, R. S. Supp., 1976, 
constitutes a due process violation, the sentences, in 
our judgment, clearly do not constitute an abuse of 
discretion. 

The defendant, in support of his position, cites and 
quotes from Williams v. New York, 337 U. S. 241, 69 S. 
Ct. 1079, 93 L. Ed. 1337. Both parties also cite State v. 
Rose, 183 Neb. 809, 164 N. W. 2d 646. These cases deal 
with the question of what factual matters, other than 
those presented during the course of trial, a court may 
consider in determining an appropriate sentence and 
the means by which the court may obtain information 
of such facts. In Williams the sentencing judge disre- 
garded the recommendations of a jury for a life sen- 
tence and, after taking into consideration information 
as to the defendant’s past record, his attitudes and pro- 
pensities, imposed the death penalty. The United States 
Supreme Court on appeal held, among other things, that 
the fact that such additional information was not re- 
ceived in open court and in accordance with the rules 
of evidence did not violate due process requirements. 
The Rose case cited Williams and followed it. 

The cases cited do not reach the issue here raised. 
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We know of none that do. The defendant’s argument 
apparently is that the possible effect of the good time 
law is an irrelevant matter for consideration by the 
court in determining the sentence it will impose. Per- 
haps it is, but the mere fact the court stated that it 
took the effects of the statute into consideration does 
not, in our judgment, constitute a due process vio- 
lation. First of all, whatever the court does in impos- 
ing sentence cannot affect the actual application of the 
statute, or other statutes which affect time served, 
for those statutes are administered by agents of the 
executive branch of government pursuant to statutes 
enacted by the legislative branch. Anything a sentenc- 
ing court may say cannot prevent their application. 
See, Art. IV, § 13, Nebraska Constitution; $§ 83-1,107, 
83-1,107.01, 83-1,101, 83-1,109, 83-1,110, 83-1,111, R. S. 
Supp., 1976. Let us cite a few examples. If a court 
imposes a term certain, it, under the provisions of sec- 
tion 83-1,105, R. S. Supp., 1976, becomes an indetermi- 
nate sentence, e.g., an imposed term of 7 years becomes, 
in fact, one of 1 to 7. Then under the provisions of 
sections 83-1,107 and 83-1,107.01, R. S. Supp., 1976, the 
executive officer of the penal facility allows credit for 
“good behavior” and “faithful performance of as- 
signed duties.” Then, under the provisions of sections 
83-1,108 and 83-1,110, R. S. Supp., 1976, the Board of 
Parole may make further reduction for “good conduct.” 
Thus a 7-year sentence possibly may result in actual 
confinement of less than 1 year. Thus, as a practical 
matter, sentences imposed by courts often have little 
relation to time actually served. The time served usu- 
ally depends upon the defendant himself and those who 
are by law charged with carrying out the constitutional 
and legislative mandates. Determination by a sentenc- 
ing court of an appropriate sentence is therefore to a 
substantial degree merely an expression of society’s con- 
demnation of the offense. 

The trial courts of this state, for the most part, at 
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least, do their conscientious best, within the limits of 
the sometimes broad discretion granted them by statute, 
to make the sentence “fit the offender and not merely 
the crime.” Williams v. New York, supra. In the light 
of the practicalities we have discussed, it would be anom- 
alous were we to say that because a judge did his think- 
ing aloud that due process was violated. The record 
before us does not support any conclusion that the sen- 
tence imposed was dictated by prejudice, ill will, vin- 
dictiveness, or other unworthy motive. It is our con- 
sidered opinion that the sentences imposed in this case 
are appropriate not only for the crimes, but for the 
offender, and that the trial judge did not abuse his 
discretion. We hold that the fact that a sentencing 
judge announces that in imposing sentence he has con- 
sidered the possible effect of statutes which make it pos- 
sible for prison authorities to ameliorate the sentence 
does not, in and of itself, violate the due process pro- 
visions of the state and federal Constitutions. 

We note in passing that we have previously affirmed, 
without opinion, under the provisions of Rule le(1) of 
the rules of this court, but after full consideration of 
the record, identical sentences imposed upon two of the 
defendant’s accomplices. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. TOMMY R. COOPER, 
APPELLANT, 
246 N. W. 2d 65 


Filed October 13, 1976. No. 40571. 


1. Criminal Law: Guilty Plea. The standard for determining the 
validity of a guilty plea is whether the plea represents a volun- 
tary and intelligent choice among the alternative courses of 
action open to the defendant. 

. A plea of guilty must not only be intelligent 

and voluntary to be valid but the record must affirmatively 
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disclose that the defendant entered his plea understandingly 
and voluntarily. 


Appeal from the District Court for Lincoln County: 
HuGu Stuart, Judge. Affirmed. 


Keith N. Bystrom and Leonard P. Vhynalek, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before WuiTtE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLIntTon, and BropKEy, JJ. 


NEWTON, J. 

The defendant was charged with a third offense of 
driving while intoxicated and in counts II and III with 
refusing to submit to a blood, breath, or urine test, and 
operating a motor vehicle when his driver’s license was 
suspended. The defendant was represented by private 
counsel and presented to the court a “Petition to Enter 
Plea of Guilty” which he had signed and which was 
witnessed by his counsel. That petition provides, in 
part, as follows: “I understand that I may, if I so 
choose, plead ‘NOT GUILTY’ to any offense charged 
against me, and that if I choose to plead ‘NOT GUILTY’ 
the Constitution guarantees me: (a) the right to a 
speedy and public trial by jury; (b) the right to see 
and hear all witnesses against me; (c) the right to use 
the power and process of the court to compel the pro- 
duction of any evidence, including the attendance of any 
witnesses, in my favor; (d) the right to have the as- 
sistance of counsel in my defense at all stages of the 
proceedings in this court; * * *.” It also contains a 
statement of his counsel as follows: “I have read and 
fully explained to the defendant all the accusations 
against him, set forth in the information; I have dis- 
cussed with him the possible penalties and alternatives 
open by way of plea. The plea hereinbefore tendered 
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by the defendant is consistent with my advice to him 
and I believe it is voluntarily and understandingly 
made.” In conformity with a plea bargain, counts II 
and III were dismissed. The court held the petition to 
enter a plea of guilty, asked defendant if his signature 
appeared thereon, if he had read it or had it read to 
him, and if he knew what was in it. Affirmative replies 
were given. The court then read to the defendant sec- 
tion 39-669.07, R. R. S. 1943, ascertained that defendant 
understood it, explained the elements of the offense, and 
had the information read, all of which defendant stated 
he understood. Defendant informed the court that he 
had not been promised any leniency, or been threatened, 
or mistreated in order to induce a plea of guilty; and 
gave factual statements pertaining to the offense. De- 
fendant received a sentence of 1 to 3 years. 

On appeal defendant assigns as error the failure of 
the court to verbally inform him of his constitutional 
rights and contends his sentence is excessive. 

As to his first assignment, defendant cites and relies 
upon Section 1.4 of the American Bar Association Stand- 
ards for Criminal Justice Relating to Pleas of Guilty. 
That standard states: ‘The court should not accept a 
plea of guilty or nolo contendere from a defendant with- 
out first addressing the defendant personally and * * * 
(b) informing him that by his plea of guilty or nolo 
contendere he waives his right to trial by jury, and 
* * *”? Nebraska has adopted these standards. See 
State v. Turner, 186 Neb. 424, 183 N. W. 2d 763. In the 
present instance it is apparent that the standard was 
not strictly complied with in that the court did not 
orally inform defendant that his plea waived a trial by 
jury. Must the standard be strictly complied with? We 
recommend that it be so adhered to in all cases, but in 
this instance we hold that failure to do so amounted 
only to harmless error, if any. 

“The standard for determining the validity of a guilty 
plea is whether the plea represents a voluntary and 


Vow. 196] SEPTEMBER TERM, 1976 731 


State v. Leonard 


intelligent choice among the alternative courses of ac- 
tion open to the defendant.” State v. Gray, 187 Neb. 
197, 188 N. W. 2d 705. See, also, North Carolina v. 
Alford, 400 U. S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162. 

“A plea of guilty must not only be intelligent and 
voluntary to be valid but the record must affirma- 
tively disclose that the defendant entered his plea un- 
derstandingly and voluntarily.” State v. Turner, supra. 
See, also, Boykin v. Alabama, 395 U. S. 238, 89 S. Ct. 
1709, 23 L. Ed. 2d 274. 

Here, the court did directly address the defendant to 
the extent that it ascertained the defendant understood 
and had signed the petition to enter a plea of guilty 
which was witnessed by his counsel. That petition made 
it clear that defendant was waiving his right to a jury 
trial. There can be no doubt that he understood this 
and that his plea of guilty was voluntarily and intel- 
ligently entered. He does not even contend the con- 
trary. 

Defendant contends that the court committed an 
abuse of discretion in failing to grant him probation 
and imposing a 1 to 3 year sentence. The defendant’s 
plea was entered in conformity with a plea bargain 
and it appears that he has had an alcoholic problem for 
years. His record shows, in addition to numerous mis- 
demeanor offenses, convictions for feloniously entering 
a building with intent to wound or maim and a motor 
vehicle homicide. There was no abuse of discretion. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. FRANCIS LEONARD, 
APPELLANT. 
246 N. W. 2d 68 


Filed October 13, 1976. No. 40578. 


1. Trial: Appeal and Error. On an appeal to this court in a 
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criminal prosecution it is not the province of this court to 
resolve conflicts in the evidence, to determine plausibility or 
reasonableness of explanations, or to weigh the evidence. 

2. Trial: Criminal Law: Prosecuting Attorneys. It is improper and 
generally prejudicial for a prosecuting attorney in a criminal 
case to declare to the jury his personal belief in the guilt of 
the defendant unless the belief is expressed as a deduction 
from the evidence. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Douglas McArthur, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwToN, CLINTON, and Bropkey, JJ. 


CLINTON, J. 

The defendant was found guilty by a jury on a charge 
of burglary of the inmate store in the Nebraska Penal 
and Correctional Complex. He was also charged as an 
habitual criminal and found guilty on that count as 
well. At the time of the burglary the defendant was an 
inmate of the correctional complex. He was sentenced 
to a term of 10 years in the complex with the sentence 
to be served concurrently with any term then being 
served. 

On this appeal two assignments of error are made: 
(1) That the evidence was insufficient as a matter of 
law to support the finding of guilt on the burglary 
charge, and (2) that the court erred in not granting 
the motion of the defendant for a mistrial on the 
ground of alleged erroneous and prejudicial statements 
made by the prosecutor during the voir dire examina- 
tion of the jury. 

We have read the record carefully. No useful pur- 
pose would be served by detailing the evidence. Suffice 
it to say that the evidence clearly establishes that a 
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burglary did occur. The testimony directly supporting 
the defendant’s part in the crime was that of an ac- 
complice, another inmate, who admitted his part in the 
crime and testified for the State in exchange for a 
promise of a jail sentence only. The promise by the 
State was kept. The defendant admitted discussing 
plans for a burglary with the witness, but further 
testified that he changed his mind and did not partici- 
pate because it was too risky. Testimony of other in- 
mates supported the defendant’s defense of alibi. It 
was for the jury to decide who was telling the truth. 
The evidence was legally sufficient to make a jury 
question. It is not the province of this court to resolve 
conflicts in the evidence, to determine plausibility or 
reasonableness of explanations, or to weigh the evidence. 
State v. Kelly, 193 Neb. 494, 227 N. W. 2d 848. The 
first assignment is not meritorious. 

During the course of voir dire examination, defend- 
ant’s counsel moved the court “for a mistrial on the 
following grounds; that during the voir dire examina- 
tion, one of the County Attorneys who was conducting 
the voir dire examination, Rodney Rehm, asked the jury 
a question to the effect that whether or not they would 
be prejudiced if — whether or not they would be 
prejudiced because the defendant had stolen from the 
State ....” The prosecutor admitted he made some 
such statement. The motion for a mistrial was over- 
_ruled. The exact language of the question put on voir 
dire does not appear in the record. After overruling 
the motion the court advised the jury of the presump- 
tion of innocence and the court stated in the record: 
“T feel that the jury was properly advised afterwards 
and particularly in view of the statement about the 
' defendant’s presumption of innocence and the fact that 
the jury indicated that they felt that he was presumed 
to be innocent.” 

It is, of course, improper for a prosecutor in oral 
argument to attempt to persuade the jury by giving an 
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expression of his personal opinion of the guilt of the 
accused other than as a deduction from the evidence. 
State v. Brooks, 189 Neb. 592, 204 N. W. 2d 86. It is 
certainly not clear from the record before us that the 
prosecutor was giving his personal opinion of the guilt 
of the accused. Rather the inference would appear to 
be that at the worst the prosecutor was making a 
somewhat ambiguous inquiry as to whether a jury bias 
might exist because the charge involved the taking of 
property of the State of Nebraska. The precise ques- 
tion, whatever it was, seems to have been put clearly 
on the premise that the defendant’s guilt remained yet 
to be proved. The comment by the trial judge seems 
to make clear that the jurors understood that evidence 
had to be produced and that they must presume the 
defendant innocent. The usual instruction on this issue 
was later given. Under the circumstances it does not 
appear that the failure to grant a mistrial was erro- 
neous. State v. Brooks, supra. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JEFFREY E. MacHMULLER, 
APPELLANT, 
STATE OF NEBRASKA, APPELLEE, V. BRIAN T. MACHMULLER, 
APPELLANT. 
246 N. W. 2d 69 


Filed October 138, 1976. Nos. 40615, 40616. 


1. Criminal Law: Sentences: Statutes. Section 29-2260, R. R. S. 
1943, which lists grounds to be considered by the trial court in 
sentencing a defendant, does not control the trial court’s dis- 
cretion in imposing a sentence. 

2. Assault and Battery: Weapons and Firearms. Pointing an un- 
loaded weapon at another person is an assault if the person 
aimed at does not know, or has no reason to believe, that it 
is not loaded. 

3. Criminal Law: Sentences. A sentence imposed within statu- 
torily prescribed limits will not be disturbed on appeal unless 
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there appears to be an abuse of discretion on the part of the 
sentencing judge. 


Appeals from the District Court for Madison County: 
MeErritT C. WARREN, Judge. Affirmed. 


Kirby, Duggan & McConnell, for appellants. 


Paul L. Douglas, Attorney General, and Harold Mosher, 
for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BRopKEy, JJ. 


BRODKEY, J. 

By stipulation of parties, the above two cases were 
consolidated for briefing and argument on appeal. 
Jeffrey E. Machmuller, age 24, and Brian T. Mach- 
muller, age 19, are brothers, residing in Norfolk, Ne- 
braska. They appeal to this court from the respective 
sentences imposed upon them by the District Court for 
Madison County, their sole assignment of error being 
that the sentences were excessive. We affirm. 

Jeffrey was originally charged with: (1) Possession 
of a controlled substance with intent to deliver, (2) as- 
saulting and resisting an officer, and (3) larceny from 
an automobile. Brian was originally charged with: 
(1) Possession of a controlled substance with intent 
to deliver, (2) delivering a controlled substance, and 
_ (8) assaulting and resisting an officer. As a result of 
‘plea bargaining, each defendant subsequently pled 
guilty to the felony charge of possession of more than 
1 pound of marijuana under section 28-4,125(5), R. R. S. 
1943, and to the misdemeanor charge of resisting and 
abusing an officer under section 28-729, R. R. S. 1943. 
Based upon their respective pleas of guilty, the court 
sentenced each defendant to 1 year in the Nebraska 
Penal and Correctional Complex on the felony count, 
and to 3 months in the county jail on the misdemeanor 
count, to be served concurrently. 
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It appears that in September 1975, Jeffrey and 
Brian, while driving down a country road, noticed some 
marijuana growing in a field, and picked a quantity of 
it, which they took to their home in Norfolk and hung 
in their basement to dry. The amount of the marijuana 
involved was approximately 6 pounds. The brothers 
dried the marijuana using a space heater, stripped it, 
pressed it using a box-type press, and packaged it in 
plastic bags. 

The record also reflects on September 5, 1975, two 
Nebraska state troopers, named Fosmer and Brown, 
who were acting as undercover agents for the Nebras- 
ka Safety Patrol, picked up a hitchhiker by the name of 
Tracy Baker and solicited his assistance in purchasing 
some marijuana. After some apparently unsuccessful 
efforts, Baker ultimately took them to Jeffrey’s and 
Brian’s home in Norfolk. At about that time, Jeffrey, 
who had made preparations to take a trip out of the 
city, returned to the house to pick up his dog which 
he had inadvertently left behind. As he left the house 
he noticed Baker and the two undercover agents ap- 
proaching from the car. Becoming suspicious, Jeffrey 
looked in the glove compartment of the car and dis- 
covered a police radio, a police gun, and a policeman’s 
badge. He left those items in Fosmer’s and Brown’s 
car, proceeded to a bar, and called his brother on the 
telephone, informing him that the people he was 
dealing with were police officers; and informed Brian 
that he should attempt to get back the marijuana he 
had sold to the police officers. At the time of the phone 
call the two officers, and others, were sitting in the 
house smoking marijuana. Brian endeavored to re- 
cover the marijuana from the officers, but was unable 
to do so; and a few minutes later informed Jeffrey to 
that effect when Jeffrey called back on the telephone. 
Shortly thereafter, Fosmer and Brown attempted to 
leave the house with the marijuana they had purchased, 
but at that point Brian grabbed a shotgun out of the 
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gun rack, which he later claimed was empty and un- 
loaded, and demanded that the marijuana be returned 
to him. The other individuals in the house immediately 
ran out the back door and met Jeffrey, who was re- 
turning, and: informed him that there was gun play 
going on in the house. Jeffrey then ran to the offi- 
cers’ automobile, removed the gun and badge, and en- 
tered the house with the items in his hands. He noticed 
Brian holding a shotgun and ordered Brian to put the 
gun away, which Brian did. There is a dispute in the 
record as to whether the gun held by Jeffrey was 
loaded or not, Jeffrey claiming that it was not, but 
Officer Fosmer testifying that it was. There is also 
evidence in the record that at the time Brian pointed 
the shotgun at the officers, he operated the loading 
mechanism and the officers heard the customary click- 
ing noises, indicating that the gun was being activated. 
Officer Brown then grabbed Brian, put his pistol in 
Brian’s ear and threatened to shoot him if Jeffrey did 
not put down his gun. Jeffrey proceeded to comply, 
and the two brothers were then placed under arrest 
and taken to jail, following which criminal charges 
were filed against them as previously recited. 

In support of his claim that the sentences imposed 
upon the brothers were excessive, their counsel argues 
that Jeffrey and Brian had not been involved in any 
criminal activity prior to this incident, and had no prior 
record of arrests or convictions other than minor traffic 
offenses. In his brief, counsel states: “Though the pos- 
sibility of serious harm was possibly threatened, in fact 
no serious harm was caused. In reality nobody was 
threatened. Brian’s shotgun was empty at all times. 
The police officer’s gun that Jeff had was loaded but if 
the Officers had followed their own procedure of locking 
the car the incident with the loaded gun could and 
would have never happened.” (Emphasis supplied.) 
This effort to shift the blame for what occurred to the 
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police officers by introducing an argument based upon 
proximate cause does not impress us. 

Counsel for Jeffrey and Brian also argue that under 
the provisions of section 29-2260, R. R. S. 1943, which 
contains specific provisions designed to aid the court in 
determining whether or not a sentence of imprisonment 
should be withheld and probation granted, there are a 
great many factors there enumerated which are present 
in the instant case and which would tend to indicate the 
desirability of withholding a sentence of imprisonment. 
In imposing sentence upon the defendants, the trial 
court considered and specifically referred to each of the 
items listed in the foregoing statute, and readily ad- 
mitted that there were many elements favoring the 
argument advanced by the defendants. In the exer- 
cise of his discretion, the trial judge apparently con- 
cluded that there were more elements pointing the other 
way. Particularly, the court noted that while the crime 
involved did not cause serious harm under the foregoing 
statute, it did “threaten” serious harm. The court con- 
cluded that imprisonment was necessary in these cases 
for the protection of the public “because a lesser sen- 
tence will depreciate the seriousness of the offender’s 
crime and promote disrespect for the law.” In State v. 
Cottone, 188 Neb. 102, 195 N. W. 2d 196 (1972), we 
held that while section 29-2260, R. R. S. 1943, lists grounds 
to be considered by the sentencing court, it does not 
control its discretion. The statute specifically so pro- 
vides. 

The incident involved cannot be taken lightly. Both 
Jeffrey and Brian threatened the lives of Officers Fos- 
mer and Brown. Brian pointed a shotgun at them, 
which he appeared to activate, stating: “I’m going to 
blow you son-of-bitches away.” The fact that Brian 
claims he knew the shotgun was unloaded is not con- 
trolling. The officers did not know it. We have held 
that the pointing of an unloaded weapon at another is 
an assault if the person aimed at does not know but that 
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it is loaded and has no reason to believe that it is not. 
State v. Brauner, 192 Neb. 602, 223 N. W. 2d 152 (1974); 
State v. McGhee, 184 Neb. 352, 167 N. W. 2d 765 (1969). 
Jeffrey also threatened the lives of the two officers 
when he pointed the .38 revolver, which he had taken 
from the officers’ car, in their direction. Officer Fos- 
mer testified that the revolver was loaded, cocked, and 
ready to be fired. The record is clear that the mari- 
juana was in fact sold to Officers Brown and Fosmer, 
although that charge was reduced to possession of more 
than 1 pound of marijuana, which was clearly war- 
ranted, as the evidence reveals that Jeffrey and Brian 
had possession of approximately 6 pounds of marijuana. 

The sentences imposed upon the brothers were with- 
in the statutory limits for the offenses involved. We 
deem it unnecessary to cite authority for the well-estab- 
lished rule that a sentence imposed within statutorily 
prescribed limits will not be disturbed on appeal unless 
there appears to be an abuse of discretion. Clearly 
there was no abuse of discretion in these cases, and we 
affirm the action of the trial court. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. LARRY A. Morrow, 
APPELLANT. 
246 N. W. 2d 72 


Filed October 13, 1976. No. 40736. 


Criminal Law: Sentences: Probation and Parole. The granting of 
probation is discretionary with the trial court. In the absence 
of an abuse of discretion, a denial of probation is not error. 


Appeal from the District Court for Lancaster County: 
DaLe E. FAHRNBRUCH, Judge. Affirmed. 


T. Clement Gaughan and George R. Sornberger, for 
appellant. 
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Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and Bropkey, JJ. 


BosLaucu, J. 

The defendant was originally charged with theft of a 
motorcycle, a felony under section 28-522, R. R. S. 1943. 
To this charge the defendant pleaded not guilty. Lat- 
er, an amended information was filed charging the de- 
fendant with wrongful use of the motorcycle, a mis- 
demeanor under section 28-521, R. R. S. 1943. To this 
charge the defendant pleaded nolo contendere, was 
found guilty, and sentenced to 4 months in the county 
jail and fined $250. Upon appeal the sole issue is wheth- 
er the sentence was excessive. The defendant contends 
that he should have been placed on probation. 

The defendant was 18 years of age at the time of the 
offense. He was stopped for a traffic offense by a state 
patrolman while riding the stolen motorcycle. He ex- 
hibited a bill of sale to another motorcycle to support 
his claim that he owned the stolen motorcycle. After the 
motorcycle had been reported stolen the defendant was 
arrested and brought to police headquarters. At that 
time he stated he had borrowed the motorcycle from a 
third party and had returned it to him. Later the same 
day, the defendant took the police to the place where 
he had concealed the motorcycle. 

When the motorcycle was recovered a license plate 
issued to the defendant was attached to it and several 
parts were missing. The missing parts had been re- 
moved by the defendant and concealed in the garage at 
his parents’ home. Certain other parts owned by the de- 
fendant had been installed on the stolen motorcycle. 

At the sentencing hearing the defendant admitted he 
had not disclosed all the details of the offense to the 
probation officer. Under questioning by the trial court 
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the facts concerning the stripping and concealment of 
the motorcycle were developed. 

The defendant has a poor employment record and has 
since been involved in a burglary. The record indicates 
that it is probable the defendant would not have suc- 
cessfully completed probation. 

The granting of probation is discretionary with the 
trial court. In the absence of an abuse of discretion, 
a denial of probation is not error. 

The denial of probation in this case was not an abuse 
of discretion and the sentence imposed was not excessive 
under the circumstances. 

The judgment of the District Court is affirmed. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL JOHN ROTELLA, 


APPELLANT. 
246 N. W. 2d 74 


Filed October 18, 1976. No. 40739. 


1. Trial: Evidence: Witnesses. Testimony in the form of an opin- 
ion or inference otherwise admissible is not objectionable be- 
cause it embraces an ultimate issue to be decided by the trier 
of fact. 

2. Homicide: Motor Vehicles: Negligence. In criminal cases prose- 
cuted under the motor vehicle homicide act, the negligence or 
unlawful acts of another driver which proximately contributed 
to the death, as distinguished from an independent intervening 
cause thereof, is not a defense if the evidence is sufficient to 
sustain a conclusion beyond a reasonable doubt that the defend- 
ant’s negligence or unlawful acts were also a proximate cause 
of the death of another. 


Appeal from the District Court for Douglas County: 
JoHn T. GRANT, Judge. Affirmed. 


William J. Dunn of Gross, Welch, Vinardi, Kauffman 
& Day, for appellant. 
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Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BosLAUGH, McCown, NEwrTon, 
CLINTON, and BropkEy, JJ. 


SPENCER, J. 

Michael John Rotella, defendant, was convicted of 
motor vehicle homicide in connection with a two-car 
collision resulting in the death of the driver of the oth- 
er vehicle. He was sentenced to a term of 5 months in 
the Douglas County correctional department. He pros- 
ecutes this appeal, alleging two assignments of error. 
(1) The court erred in excluding the testimony of an 
expert witness as to the presence of a drug in the blood 
of the deceased. (2) The court erred in admitting in 
evidence over objection a diagram depicting the point 
of impact of the accident scene. We affirm. 

We first consider defendant’s second assignment. The 
accident occurred on October 3, 1975. Both cars involved 
were proceeding along 108th Street in Omaha. Defend- 
ant was traveling in the southbound lane and decedent 
in the northbound lane. The State sought to prove that 
defendant was driving on the wrong side of the road at 
the time of impact between the two vehicles. The trial 
court sustained a motion in limine which prevented the 
investigating officers from giving an opinion as to the 
point of impact. 

The State was permitted to introduce over objection 
a diagram, exhibit 3, which showed the position of the 
automobiles, skid marks, and the gouge marks in the 
pavement. The gouge marks in the northbound lane 
are marked with an ‘“X” and identified on the chart as 
point “B.” Point “B” was further identified on the 
chart as “possible point of impact.” The trial court 
required the deletion of the words “possible point of 
impact” before the admission of the exhibit. 

It is defendant’s contention that the jurors, in ex- 
amining the exhibit, would naturally assume the “X” 
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marked the point of impact. Defendant’s motion in 
limine was based upon Stillwell v. Schmoker (1963), 
175 Neb. 595, 122 N. W. 2d 538. In the past, an investi- 
gating officer has not been permitted to testify over 
objection as to the location of the point of impact. We 
have held the point of impact to be an ultimate fact to 
be determined by the jurors from the physical facts 
presented to them. This record contains no hint of an 
opinion by the State’s witness as to the location of the 
point of impact. The chart is one of the scene. Point 
“B” marks gouge marks. While the officer thought it 
to be the possible point of impact, that fact was exclud- 
ed from the exhibit before it was presented to the jury. 

Stillwell v. Schmoker, supra, relied heavily on the fact 
that the opinion offered invaded the province of the jury. 
The basis for the objection was the general rule of evi- 
dence that the testimony of witnesses must be confined 
to concrete facts perceived by the use of their senses 
as distinguished from opinion and conclusions deducible 
from evidentiary facts. In 1975, we revised our rules of 
evidence. Section 27-704, R. R. S. 1943, provides: “Testi- 
mony in the form of an opinion or inference otherwise 
admissible is not objectionable because it embraces an 
ultimate issue to be decided by the trier of fact.” This 
in the proper case vitiates the Stillwell v. Schmoker rule. 

Rotella’s other assignment is directed to the fact that 
the court refused to permit him to withdraw his rest to 
present evidence that an examination of the decedent’s 
blood showed the presence of amphetamines in a quan- 
tity such as to impair his decision-making ability. The 
court based its ruling on the finding that such evidence 
would be irrelevant. 

Essentially what defendant is seeking to prove is con- 
tributory negligence on the part of the deceased. How- 
ever, contributory negligence is not a defense to a charge 
of motor vehicle homicide. The issue is whether defend- 
ant’s violation of law was a contributing factor to the 
death. See Vaca v. State (1948), 150 Neb. 516, 34 N. W. 
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2d 873, in which we held: ‘When one drives a motor 
vehicle in violation of law pertaining to the operation 
of such vehicles on the public highway, and, in so doing, 
as a result of the violation of law, causes death to anoth- 
er, he is guilty of manslaughter, and neither contribu- 
tory negligence of deceased nor the driver of the car in 
which deceased was riding when killed, can be invoked 
to relieve the former of criminal responsibility.” See, 
also, Hoffman v. State (1956), 162 Neb. 806, 77 N. W. 
2d 592. We there held: “In criminal cases prosecuted 
under the motor vehicle homicide act, the negligence 
or unlawful acts of another driver which proximately 
contributed to the death, as distinguished from an inde- 
pendent intervening cause thereof, is not a defense if the 
evidence is sufficient to sustain a conclusion beyond a 
reasonable doubt that the defendant’s negligence or un- 
lawful acts were also a proximate cause of the death of 
another.” 

The only question of fact involved was whether the 
defendant was negligent in operating his vehicle by 
crossing over the centerline. The jury found that he 
was. The evidence is more than ample to sustain its 
verdict. 

For the reasons given, the defendant’s assignments 
of error are without merit. The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RONALD D. HAYES, 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, v. RonALp D. HAyEs, 
APPELLANT. 
246 N. W. 2d 76 


Filed October 18, 1976. Nos. 40769, 40770. 


Appeals from the District Court for Lancaster County: 
DALE E. FAHRNBRUCH, Judge. Affirmed. 
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T. Clement Gaughan and George R. Sornberger, for 
appellant. 


Paul L, Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before WuiTre, C. J., SPENCER, BOSLAUGH, 
McCown, NewrTon, CLINTON, and BropkEy, JJ. 


NEWTON, J. 

On a plea of guilty defendant was convicted of bur- 
glary in case No. 40769 and was sentenced to a term 
of 2 to 4 years. In case No. 40770, two charges of for- 
gery were reduced in conformity with a plea bargain to 
one of obtaining money by false pretenses. On _ his 
pleading guilty, he received a sentence of 1 to 2 years. 
The sentences are to run consecutively. 

The sole issue on appeal is that the sentences are ex- 
cessive. Defendant was 19 years of age. He has an ex- 
tensive juvenile record commencing at age 9. Follow- 
ing a series of burglaries he was sent to the Kearney 
Youth Development Center, was paroled, violated parole 
and was returned. While awaiting sentence he was 
found in possession of marijuana and broke into a mo- 
tor vehicle. He has admitted involvement in numerous 
other burglaries for which he has not been prosecuted. 

The sentences are within statutory limits and it is 
apparent that no abuse of discretion occurred. 

The judgments are affirmed. 

AFFIRMED. 


ROBERT L. EGGERLING ET AL., APPELLANTS, V. OTTO CUHEL 


ET AL., APPELLEES. 
246 N. W. 2d 199 


Filed October 20, 1976. No. 40490. 


1. Brokers: Agents: Statutes. Section 81-875.01, R. R. S. 1948, 
was regulatory and in the nature of a pena! statute. It did 
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not. grant a new civil remedy against real estate brokers in 
addition to the penalties imposed by statute. 

2. Brokers: Contracts: Principal and Agent. Where a real estate 
broker has paid over a buyer’s deposit or downpayment on a 
real estate contract to the broker’s disclosed principal, or in 
good faith changed his position before he learns of the buyer’s 
claim or demand for refund, the broker cannot be held liable 
for the return of the funds in the absence of an intention to 
impose personal liability on the broker as shown by the cir- 
cumstances and the agreement of the parties. 


Appeal from the District Court for Madison County: 
GeorcE H. Dittrick, Judge. Affirmed. 


William E. Naviaux of Corrigan, Naviaux, Kinney & 
Titus, and George H. Moyer, Jr., of Moyer, Moyer, & 
Egley, for appellants. 


Kirby, Duggan & McConnell, for appellees Cuhel et 
al. 


John M. Thor of Grady, Caskey & Thor, and Deutsch, 
Jewell, Otte, Gatz, Collins & Domina, for appellees Thor 
and Jenkinson. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, CLINTON, and BropkKEy, JJ. 


McCown, J. 


This is an action to recover a payment made to a real 
estate broker by a buyer in connection with a real 
estate purchase and sale contract. The plaintiff buyer 
sought to recover against three defendants, the sellers, 
the real estate broker, and the real estate salesman. 
The broker and the salesman filed motions for summary 
judgment. The District Court granted the motions for 
summary judgment and dismissed the action against the 
broker and the salesman. The plaintiff buyer has ap- 
pealed. The action against the sellers remains pending 
in District Court. 


On March 21, 1969, Otto and Martha Cuhel listed 
their 400-acre farm for sale with John Thor, doing busi- 
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ness as Thor Agency, in Norfolk, Nebraska. Sometime 
thereafter, through the efforts of Robert Jenkinson, a 
salesman for the Thor Agency, Robert L. and Judith A. 
Eggerling became interested in the property. Sometime 
before May 8, 1969, the Eggerlings made an offer to pur- 
chase the property on a purchase offer form, but the 
offer was rejected by the Cuhels. On May 8, 1969, the 
Eggerlings signed a contract to purchase the property 
and delivered to the agency a check for $4,000. The 
check was payable to the Thor Agency trust account, 
and marked “Down pymt. Knox Co. Farm.” The check 
was deposited in the Thor Agency trust account. On 
May 19, 1969, the real estate broker and the salesman 
took the contract to the Cuhels’ home in O'Neill, Ne- 
braska, and the Cuhels signed and acknowledged the 
contract. At that time the broker gave the Cuhels a 
check for $2,300 drawn on the Thor Agency trust 
account, which was the $4,000 deposit minus the 5 per- 
cent commission of $1,700. The $1,700 commission was 
later split evenly between the broker and the real estate 
salesman Jenkinson. 

The contract between the Cuhels and the Eggerlings 
provided for a purchase price of $34,000, “payable as fol- 
lows: 

“(a) The sum of $4,000.00 deposited herewith and the 
sum of $2,000.00 to be paid by buyers to sellers on or 
before January 1, 1970.” 

The balance of $28,000 was payable by buyers assuming 
an FHA loan of $12,000, with the $16,000 balance to be 
payable over a period of 20 years, beginning January 1, 
1971. The sellers agreed to furnish an abstract of title 
showing good and merchantable title to the sellers, ex- 
cept for the FHA loan, within 1 year of the date of the 
contract, and a warranty deed was to be delivered into 
escrow for delivery to the buyers at such time as the 
terms and conditions of the contract had been fulfilled. 
Possession was to be delivered on January 1, 1970. 

After the contract was executed between the par- 
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ties, the Eggerlings determined that the Cuhels did not 
hold the mineral rights to the land and the FHA mort- 
gage could not be assigned by the sellers nor assumed 
by the buyers under FHA regulations. The Eggerlings 
made no payment on January 1, 1970, and possession 
was not transferred. Negotiations to work out the prob- 
lems continued until 1972. In May of 1972, the Cuhels 
sold 57 acres of the property to another buyer and the 
Eggerlings then brought this action against the Cuhels, 
the broker, and the real estate salesman for the recovery 
of the $4,000 downpayment deposit. 

Plaintiffs contend that the District Court erred in 
sustaining the motions for summary judgment by the 
broker and the salesman, and rely on section 81-875.01, 
R. R. S. 1943. That statute in pertinent part provided: 
“(1) Each broker shall maintain a separate bank 
account which shall be designated a trust account where- 
in all downpayments, earnest money deposits or other 
trust funds received by the broker or his salesman on 
behalf of his pugs or any other person shall be de- 
posited *** * 

“(6) A broker shall not be entitled to any part of 
the earnest money or other money paid to him in con- 
nection with any real estate transaction as part or all 
of his commission or fee until the transaction has been 
consummated or terminated.” 

The statute by its terms applied only to brokers and 
to brokers’ trust accounts. In the case before us, the 
salesman, Robert Jenkinson, received the $4,000 check 
and promptly delivered it to the broker. The statute 
imposed no responsibility on the salesman and the evi- 
dence is undisputed that the salesman was acting only 
as an agent for a disclosed principal. Under such cir- 
cumstances, Jenkinson had no independent individual 
liability to the buyers under the statute or otherwise. 
The action of the District Court in granting motion for 
summary judgment in favor of Jenkinson was clearly 
proper. 
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Section 81-875.01, R. R. S. 1943, was regulatory and in 
the nature of a penal statute. Penalties for its violation 
involved suspension or revocation of licenses under sec- 
tion 81-881, R. R. S. 1943. There is no indication that 
the Legislature intended to create a new civil remedy 
against real estate brokers in addition to the penalties 
imposed by statute, and under such circumstances the 
statute should be construed narrowly and not expan- 
sively. See Trott v. Hild, 190 Pa. Super. 85, 151 A. 2d 832. 

Even if the statute was deemed to have created a 
new civil cause of action, the statute under its terms 
did not apply after the transaction had been consum- 
mated or terminated. In that connection it should be 
noted that it is tacitly conceded in this case that the 
broker was entitled to his commission on May 19, 1969, 
when the downpayment had been paid and the contract 
signed by both parties. Insofar as the broker was con- 
cerned, the transaction had been consummated at that 
time. 

In the absence of statute, courts have taken different 
views with respect to a broker’s liability to a prospec- 
tive purchaser for a refund of a deposit or earnest 
money when the contract of purchase later fails because 
of a defect in the seller’s title or for other causes which 
would entitle the purchaser to rescind. 

In Huffman v. Newman, 55 Neb. 713, 76 N. W. 409 
(1898), an agent for disclosed sellers signed a sales agree- 
ment for them and accepted a downpayment of $100 
from the purchaser. The agent then reported the sale 
to the sellers, sent them a deed to sign, and advised 
them that he had received the downpayment and applied 
it on his commission. The sellers had already approved 
a different sale by another agent and the premises were 
never conveyed to the buyer. The buyer brought an 
action against the agent to recover the $100 downpay- 
ment. This court held that the agent was not liable to 
the buyer, either in an action for conversion or for 
money had and received. The basis of the holding was 
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that where the name of the principal was disclosed, the 
contract was that of the principal and not of the agent. 
While that case is not determinative of the modern state 
of the law, it does touch upon the critical issue of 
whether the deposit or earnest money had been paid 
to or became the property of the sellers before or after 
notice of the buyer’s claim or demand for refund. We 
think the better view to be that where a real estate 
‘ broker has paid over a buyer’s deposit or downpay- 
ment on a real estate contract to the broker’s disclosed 
principal, or in good faith changed his position before he 
learns of the buyer’s claim or demand for refund, the 
broker cannot be held liable for the return of the funds, 
in the absence of an intention to impose personal lia- 
bility on the broker as shown by the circumstances and 
the agreement of the parties. See, Restatement, Agency 
2d, § 339, p. 97; 3 Am. Jur. 2d, Agency, § 335, p. 693; 
12 C. J. S., Brokers, § 144, p. 353; Annotation, 38 A. L. R. 
2d 1382, and cases there cited. Neither the contract 
nor the circumstances here indicate an intent to im- 
pose personal liability on the broker for his principals’ 
default, nor to make him a stakeholder trustee until 
merchantable title can be established. 

On the record here the sellers became entitled to the 
$4,000 downpayment or deposit when they signed and 
acknowledged the contract on May 19, 1969. The 
broker, with the knowledge and consent of the sellers, 
retained $1,700 of the $4,000 as his earned commission, 
and paid $2,300 to the sellers. He then paid his sales- 
man one-half of the commission. The practical effect 
of the transaction was no different than if the broker 
had paid the entire $4,000 to the sellers and taken their 
check for his $1,700 commission. Either way, the sellers 
received cash or credit from the broker for the entire 
$4,000. There is no allegation nor evidence of fraud or 
bad faith on the part of the broker or the salesman. 
Any liability to the buyers for the return of the $4,000 
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downpayment deposit now rests with the sellers, and 
that case remains in the District Court. 

The action of the District Court in sustaining the 
motions for summary judgment on behalf of the broker 
and salesman was correct and the judgment is affirmed. 


AFFIRMED. 


NoRVAL BRANDT, APPELLANT, V. LYLE MAYER ET AL., 


APPELLEES. 
246 W. W. 2d 208 


Filed October 20, 1976. No. 40509. 


1. Motions, Rules, and Orders: New Trial. The purpose of a 
new trial motion is to give the trial court an opportunity after 
judgment to review and correct alleged errors in the previous 
proceedings. 

2. Motions, Rules, and Orders: New Trial: Judgments. Where 
a modified judgment is entered after a trial court rules on 
a motion for new trial, another motion for new trial on the 
modified judgment is not required. 

38. Appeal and Error: Courts: Judgments: Evidence. It is the 
function of this court to independently determine if sufficient 
evidence was presented to sustain the trial court’s finding and 
judgment, giving due regard to the fact the trial court had an 
opportunity to observe the witnesses where the testimony is in 
conflict. : 

4. Trial: Judgments. Where a law action is tried to the court 
without a jury, the finding of the court has the effect of a 
jury verdict and will not be disturbed on appeal unless clearly 
wrong. 


Appeal from the District Court for Lancaster County: 
HERBERT A. RoNIN, Judge. Affirmed. 


Crosby, Guenzel, Davis, Kessner & Kuester and Jeffrey 
A. Knoll, for appellant. 


Pierson, Pierson & Fitchett, for appellees. 


Heard before WuiTEe, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwron, CLinron, and BropkEy, JJ. 
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SPENCER, J. 

This is an action by Norval Brandt, a contractor, to 
recover a balance due on an oral contract to construct 
a residence for defendants, Lyle and Manette Mayer. 
The issue tried was whether the oral agreement was 
made on a cost-plus basis. The trial court determined 
plaintiff failed to prove a cost-plus agreement. The 
trial court further found plaintiff also failed to prove 
the reasonable value of overhead and profit. Judg- 
ment was rendered for plaintiff in the amount of 
$4,432.92. Plaintiff appeals. We affirm. 

After trial, the court determined plaintiff and de- 
fendants entered into an agreement to build a residence 
on a cost-plus contract. On that basis, he rendered a 
judgment for $8,176.90. After arguments on a motion 
for a new trial and a review of the record, the trial 
court amended its original judgment to reflect the judg- 
ment on appeal herein. 

Plaintiff is a building contractor. In early 1970, he 
contracted with the defendants to build a new home for 
them. The Mayers had a set of plans for the con- 
struction of this home. In reviewing those plans, the 
parties decided a new set of plans should be prepared. 
Brandt had a set of plans prepared in accordance with 
the discussion of the parties. During these discussions 
Brandt told the Mayers that based on the early plans 
the home should cost somewhere in the neighborhood of 
$30,000 to $32,000. At no time, however, was there ever 
any agreement with reference to a fixed price for the 
home. 

Brandt argues the final agreement was a cost-plus 
10 percent profit contract. Defendants deny the words 
“cost-plus” were ever used in their discussions. Brandt 
requested the Mayers make monthly payments to him 
after construction commenced in order that he might 
be able to pass the material discounts he would receive 
for making early payments to his suppliers along to 
them. As the construction proceeded many extras not 
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reflected in the original plans were added to the home. 
Some of these items include special kitchen cabinets, a 
movable wardrobe; a finished basement, including a 
fireplace; an inside access garage door; and other items. 

Brandt testified that throughout the entire project he 
supervised and managed the construction. He made 
sure his subcontractors knew what was to be done and 
how it was to be done. In determining his fixed labor 
costs, such as Social Security, insurance, etc., a flat fee 
was included in the labor charges which were paid as 
they were incurred on the monthly basis. Monthly pay- 
ments by the Mayers were determined on the amount 
of material and labor supplied the previous month. 
Brandt would figure these amounts at the end of the 
month and bill the Mayers shortly thereafter. 

After the Mayers moved into the home there were 
minor problems which were all corrected. Approxi- 
mately 8 months after they moved into the home, Brandt 
sent them a final bill. It was at this point the dispute 
arose. At the request of the Mayers, Brandt submitted 
a list of the extras, together with the estimated ad- 
ditional cost of such extras. By this method the orig- 
inal estimate of $30,000 or $32,000 was increased to 
$43,800 or $45,800. The amount paid by the Mayers to 
Brandt totalled $30,900. Additionally, the amount paid 
by defendants directly to suppliers totalled approxi- 
mately $9,800. The total amount paid by the Mayers 
for construction as of the time of the trial was ap- 
proximately $40,700. Plaintiff’s action was to recover 
$8,484.70. 

The action was tried to the court without a jury. 
Judgment was originally entered for the plaintiff Brandt 
in the sum of $8,176.90. Upon defendants’ motion for 
a new trial, the court reconsidered the evidence, made 
revised findings of fact, and entered an amended judg- 
ment for the plaintiff of $4,432.92, He sustained de- 
fendants’ motion for a new trial to the extent set forth 
in the amended judgment. 
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Defendants contend it was necessary for the plain- 
tiff to file a motion for a new trial before processing 
this appeal. We determine it was not. The purpose of 
a new trial motion is to give the trial court an oppor- 
tunity after judgment to review and correct alleged 
errors in the previous proceeding. Engel v. Mead (1974), 
191 Neb. 541, 216 N. W. 2d 718. 

The court did correct alleged errors on defendants’ 
motion for a new trial. Another motion for a new trial 
would merely address the same points already passed 
on in the defendants’ motion for new trial. To again 
require the trial court to review the record would be a 
useless gesture. We hold the appeal is properly before 
us. Where a modified judgment is entered after a 
trial court rules on a motion for new trial, another mo- 
tion for new trial on the modified judgment is not re- 
quired. 

Plaintiff states in his brief: “The evidence adduced 
at trial clearly indicates that the Mayers’ home was 
built by Mr. Brandt under an oral contract on a ‘cost- 
plus’ basis.” However, at no place in his brief does he 
call our attention to the evidence which so clearly indi- 
cates. In our review of the record, we are in agree- 
ment with the trial court. The evidence does not sup- 
port the finding of a cost-plus arrangement. 

Plaintiff relies on Jensen v. Manthe (1959), 168 Neb. 
361, 95 N. W. 2d 699, to support his argument there 
was a cost-plus agreement. There, we affirmed the 
judgment of the trial court which found the parties had 
orally agreed to the construction of a house on a time 
and materials cost basis. The court there rejected the 
argument that the contract was for a fixed price, 
pointing to the fact that construction was begun with- 
out complete plans and specifications. The defendants 
there not only selected the materials to be used but also 
selected and paid the subcontractors. While some of 
the facts may be analogous, that case is distinguish- 
able and not controlling herein. The issue was whether 
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the agreement was for the construction of the house 
for a fixed price or for construction of the house on a 
time and material cost basis. The trial court from the 
evidence found the latter. This court following well- 
established rules affirmed. It is the function of this 
court to independently determine if sufficient evidence 
was presented to sustain the trial court’s finding and 
judgment, giving due regard to the fact the trial court 
had an opportunity to observe the witnesses where the 
testimony is in conflict. 

Here, the record does not disclose any discussion about 
building on a cost-plus basis. Plaintiff testified the 
agreement was the house would be built the same way 
as a neighbor’s house had been, but nothing was said 
about cost. The neighbor’s house was built for cost-plus 
10 percent. Mr. Mayer testified he did not know what 
arrangement the neighbor had for the payment of his 
house, and plaintiff never made any reference to its 
cost. He further testified cost-plus was never men- 
tioned in the discussions. Plaintiff testified there was 
no discussion between the parties about arrangements 
for payment during the course of construction. The 
monthly statements contain no indication that billing 
was to be on a cost-plus basis. 

Plaintiff relies on the case of Timmons v. Nelsen 
(1954), 159 Neb. 193, 66 N. W. 2d 406, where this court 
found a cost-plus contract. There, however, the facts 
showed an unexecuted written contract was prepared 
on a cost-plus 10 percent basis. Further, the monthly 
statements contained a 10 percent charge which was 
designated as “profit.” None of these factors are pres- 
ent in the instant case. 

Plaintiff further argues that even if he failed to prove 
the home was constructed on a cost-plus basis, he should 
be permitted to recover for the reasonable value of his 
overhead and profit. The difficulty with this conten- 
tion, as the trial court found, is there is no evidence in 
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the record to establish the reasonable value of his over- 
head and profit. 

There is nothing in the record to even suggest a 10 
percent charge for overhead and profit except the final 
statement rendered by the plaintiff which brought on 
the dispute. Plaintiff argues the value of his services 
can be inferred from this statement. He argues it 
was defendants’ burden to show the charge to be un- 
reasonable. In the statement, the plaintiff itemizes 
items of labor and material for a total of $35,557.92. 
He then adds “Overhead and Profit,” $3,556.78, which 
is approximately 10 percent. He then adds “5% on 
Plb. & Heat & Elec” $270. He then shows a total of 
$39,384.70. These two additions are the items which 
were disputed. It was the plaintiff’s burden to show the 
reasonable value of these charges. 

We do not believe the reasonableness of the charges 
can be inferred from its mere presence on a statement 
which is disputed as soon as it is rendered. No attempt 
was made to show what these charges actually covered. 
No testimony was adduced on plaintiff’s overhead. Even 
in the statement there is a difference in the charge — 10 
percent in one instance, 5 percent in another. Plaintiff 
explains this by saying although he supervised the 
installation of the plumbing and heating, he only charged 
5 percent because the defendants made direct payments 
to the subcontractor. 

In Sorensen Constr. Co. v. Broyhill (1957), 165 Neb. 
397, 85 N. W. 2d 898, where quantum meruit recovery 
for labor and materials was permitted, the court said: 
“As to supervision there is no evidence as to the amount 
required or reasonable value. * * * Attention has not 
been called to any rule that would allow a recovery of 
profit in a case such as the one presented by this rec- 
ord. This is not to say that profit may not be an ele- 
ment of recovery in an action based upon a cost-plus 
agreement.” In Broyhill recovery on quantum meruit 
was allowed for labor and material, but a 10 percent 
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charge for supervision was not allowed because of fail- 
ure of proof. 

The case below was tried to the court. Our rule is 
well-established. Where a law action is tried to the 
court without a jury, the finding of the court has the 
effect of a jury verdict and will not be disturbed on 
appeal unless clearly wrong. Siefford v. Housing Au- 
thority (1974), 192 Neb. 643, 223 N. W. 2d 816. 

For the reasons given, we affirm the judgment of the 
trial court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. RUFUS VON Succs, 


APPELLANT. 
246 N. W. 2d 206 


Filed October 20, 1976. No. 40521. 


1. Criminal Law: Trial: Evidence. Circumstantial evidence which 
is substantial is sufficient to support a finding of guilty. 

2. Criminal Law: Searches and Seizures: Stop and Check. In- 
formal detention for the purpose of investigation may be law- 
ful even though probable cause sufficient to authorize a formal 
arrest may not exist. 

A brief stop of a suspicious individual, 

in order to determine his identity or to maintain the status quo 

momentarily while obtaining more information, may be most 
reasonable in light of the facts known to the officer at the 
time. 


Appeal from the District Court for Red Willow County: 
Jack H. HENpRIx, Judge. Affirmed. 


John J. Battershell, for appellant. 


Paul L. Douglas, Attorney General, and Steven C. 
Smith, for appellee. 


Heard before WuiTe, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, CLINTON, and BropDKEy, JJ. 
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Bos.aucu, J. 

The defendant was convicted of burglary and sen- 
tenced to imprisonment for 3 to 10 years. He has ap- 
pealed and contends the evidence is not sufficient to 
sustain the conviction; that the trial court erred in 
failing to sustain his motion to suppress and his motion 
for a continuance; and in failing to give a requested 
instruction. 

The State produced evidence from which the jury 
could find that the Indianola Cafe in Indianola, Nebras- 
ka, was burglarized during the early morning hours of 
April 4, 1975. A cigar box containing more than $100 in 
coins, several receipts, and several bad checks that had 
been returned to the cafe was taken. More than $100 
was taken from the cash register. On the evening of 
April 3, the defendant had been seen behind the cafe 
looking at the rear door of the cafe. Later that same 
evening he drank two bottles of beer in the cafe. He 
was apprehended at Bartley, Nebraska, the next day 
with the cigar box and part of its contents in his pos- 
session. He also had $49 in his billfold and $81 in cur- 
rency wrapped in a paper towel concealed in his 
trousers. 

Although much of the evidence was circumstantial, 
the evidence of the State was substantial and, if be- 
lieved, was sufficient to sustain a finding of guilty be- 
yond a reasonable doubt. In a criminal case it is not 
the province of this court to determine the credibility 
of witnesses or weigh the evidence. 

The motion to suppress was directed at the items of 
evidence found in the possession of the defendant at the 
time of his arrest on April 4, 1975. 

The record shows that after the burglary was dis- 
covered the sheriff was notified and a criminal investi- 
gator for the state patrol came to Indianola to assist 
with the investigation. While the patrolman was con- 
ducting his investigation, Shirley Miner, the daughter of 
the cafe owner and the employee who had discovered 
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the burglary, reported to the patrolman that Kenneth 
Burke, a resident of Bartley, Nebraska, and a student 
at the McCook Community College, had seen an older 
man, kind of thin, grey haired, and not too tall in the 
Bartley Cafe in Bartley, Nebraska, with a cigar box 
that appeared to have change in it. The patrolman im- 
mediately drove to Bartley, Nebraska, where he found 
the defendant hitchhiking on the east side of Bartley. 
The patrolman, who was not in uniform, stopped his 
automobile, which was unmarked, and the defendant 
_ entered the automobile. The defendant was carrying a 
brown paper sack which appeared to contain a cigar 
box. 

The patrolman inquired as to where the defendant. 
had been and where he was going. The defendant 
replied that he had been in Denver and was going to 
Holdrege, Nebraska. In response to an inquiry as to 
what was in the sack the defendant said “personal be- 
longings.” The patrolman then stopped the automobile, 
identified himself, and asked for identification. The de- 
fendant produced a slip of paper with his name written 
on it. 

The patrolman advised the defendant of his “Miranda 
rights” and then said that the defendant would have to 
return to McCook, Nebraska, so that the patrolman 
could find out who he was and what was in the sack. 
The patrolman made a quick search for weapons and 
found a 4-inch knife in the defendant’s pocket. When 
ordered to produce the knife the defendant removed 
it from his pocket and opened the blade. The defend- 
ant refused to surrender the knife and warned the pa- 
trolman not to reach for his gun. After a brief 
struggle the patrolman disarmed the defendant, hand- 
cuffed him, and then took him to the patrol office in 
McCook. 

At McCook the sack was opened and found to con- 
tain the cigar box stolen from the Indianola Cafe. In- 
side the cigar box were loose coins, coins in wrappers, 


760 NEBRASKA REPORTS [Vou. 196 
State v. Von Suggs 


the bad checks belonging to the cafe, and the receipts. 

The defendant contends that both the arrest and 
search of the defendant were illegal. The officer had 
no warrant so the justification for the search in this 
case rests upon the validity of the arrest. The officer 
knew that a felony had been committed. The question 
is whether the officer had probable cause to believe the 
defendant had committed the burglary. 

The item which connects the defendant to the bur- 
glary is the cigar box. Upon receiving the report that 
a man had been seen in Bartley that morning carrying - 
a cigar box with change in it, it was reasonable for the 
patrolman to conclude the man might have some con- 
nection with the crime and he should be located and 
questioned. When the patrolman found the defendant 
on the highway on the east side of Bartley, and he 
fitted the description and appeared to be carrying a 
cigar box in a paper sack, it was reasonable for the pa- 
trolman to detain the defendant and question him con- 
cerning his identity and the contents of the paper sack. 

Informal detention for the purpose of investigation 
may be lawful even though probable cause sufficient 
to authorize a formal arrest may not exist. § 29-829, 
R. R. S. 1943; State v. Huffman, 181 Neb. 356, 148 N. W. 
2d 321; Stage v. Goings, 184 Neb. 81, 165 N. W. 2d 366. 
Whether such a detention is reasonable depends on a 
balance between the public interest and the individ- 
ual’s right to personal security free from arbitrary inter- 
ference by law officers. United States v. Brignoni- 
Ponce, 422 U. S. 873, 95 S. Ct. 2574, 45 L. Ed. 2d 607. 

In Adams v. Williams, 407 U. S. 143, 92 S. Ct. 1921, 32 
L. Ed. 2d 612, the United States Supreme Court said: 
“The Fourth Amendment does not require a policeman 
who lacks the precise level of information necessary for 
probable cause to arrest to simply shrug his shoulders 
and allow a crime to occur or a criminal to escape. On 
the contrary, Terry recognizes that it may be the essence 
of good police work to adopt an intermediate response. 


Vor. 196] SEPTEMBER TERM, 1976 761 
State v. Von Suggs 


See id., at 23, 88 S. Ct., at 1881. A brief stop of a suspi- 
cious individual, in order to determine his identity or to 
maintain the status quo momentarily while obtaining 
more information, may be most reasonable in light of 
the facts known to the officer at the time. Id., at 21-22, 
88 S. Ct., at 1879-1880; see Gaines v. Craven, 448 F. 2d 
1236 (CA9 1971); United States v. Unverzagt, 424 F. 2d 
396 (CA8 1970).” (Emphasis supplied.) 

In this case the defendant was a transient. If the 
patrolman had not proceeded immediately to Bartley, 
Nebraska, and apprehended the defendant, it is probable 
that the defendant would have escaped detection, the 
evidence of the crime which he had in his possession 
would have been lost or destroyed, and the victims would 
not have recovered any of the money that was stolen. 
The circumstances fully justified an informal deten- 
tion of the defendant. 

After the defendant had entered the patrol car and 
was unable to produce satisfactory evidence of his iden- 
tity and refused to disclose the contents of the paper 
sack, a further detention was reasonable. When the 
limited search of the defendant’s person disclosed the 
knife which the defendant refused to surrender and 
used to threaten the officer, probable cause for the ar- 
rest of the defendant existed. It was at that time that 
the patrolman disarmed the defendant, handcuffed him, 
and took him to patrol headquarters at McCook. The 
search of the paper sack which was made at that time 
was incident to a lawful arrest and was authorized. 
The motion to suppress was properly overruled. 

The motion for a continuance was based upon an al- 
leged failure of the county attorney to comply with a 
discovery order. The discovery motion requested an 
order allowing the defendant to inspect, copy, or photo- 
graph certain documents. The discovery motion was 
sustained on August 19, 1975, and the record indicates 
the documents were available to defendant’s counsel at 
the office of the county attorney within the time speci- 
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fied by the trial court but defendant’s counsel failed to 
call at the county attorney’s office to inspect the docu- 
ments. There was nothing in the order which re- 
quired the county attorney to deliver the documents to 
defendant’s counsel and there is no showing of any fail- 
ure by the county attorney to comply with the discovery 
order. The record also fails to show any prejudice to 
the defendant. We find no error in failing to grant 
the continuance. 

The requested instruction which was refused related 
to the force necessary to constitute a breaking and 
entering. Apparently, the defendant thought the jury 
might be confused and find him guilty because he had 
entered the cafe and purchased two bottles of beer 
during regular business hours on the evening of April 3, 
1975. The requested instruction stated in substance that 
entrance into a business establishment during regular 
business hours to conduct business is not an act of phys- 
ical force by which entrance is gained. 

The trial court instructed the jury fully and com- 
pletely concerning the elements of burglary. It was 
unnecessary to instruct the jury as to what was not 
burglary. The refusal to give the requested instruction 
was not error. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIS PARKER, 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, V. ARMSTEAD H. PIERCE, 
APPELLANT, 
246 N. W. 2d 210 
Filed October 20, 1976. Nos. 40533, 40534. 


1. Kidnapping: Statutes: Criminal Law. Kidnapping includes un- 
lawful imprisonment or a holding against the will of the per- 
son held for the purpose of compelling the performance of any 
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act by such person. § 28-417, R. R. S. 1943. 

2. Rape: Trial: Evidence: Criminal Law. In a prosecution for rape, 
proof of reasonable resistance in good faith under al] the cir- 
cumstances is sufficient to negative a claim of consent. 

3. Attorney and Client: Criminal Law. In the absence of con- 
flicting interests, two or more defendants may be represented 
by the same counsel in a criminal prosecution. 


Appeals from the District Court for Douglas County: 
RupboutPH TesaR, Judge. Affirmed. 


Bruce G. Mason of Ross & O’Connor, for appellants. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BRoDKEY, JJ. 


BOSLAUGH, J. 

The defendants, Willis Parker and Armstead H. Pierce, 
were separately charged with kidnapping and rape. 
The cases were consolidated for trial in the District 
Court and were consolidated for briefing and argu- 
ment in this court. The jury returned verdicts of 
guilty on all counts and the defendants have appealed. 

The offenses were committed on June 1, 1975, before 
the repeal of section 28-408, R. S. Supp., 1974, became 
effective. 


The prosecuting witness was 18 years of age. She 
testified that she and her nephew, who was 2 years old, 
had gone to a grocery store in Omaha, Nebraska. When 
they arrived at the grocery store it was closed. As they 
were leaving the parking lot an automobile driven by 
the defendant Pierce drove into the parking lot and 
pulled up next to her. While Pierce tried to engage her 
in conversation, the defendant Parker got out of the 
car, picked up her nephew, and placed him in the back 
seat of the automobile. Parker then told her she had 
to go with them because they had her nephew in the 
car. 
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The prosecuting witness entered the front seat of the 
car and Parker got in the back seat with the nephew. 
After driving around for a while, Pierce stopped at 
a liquor store and obtained some wine. He then drove 
to a house near 28th and Miami Streets, rented by a 
brother of Pierce, and all four of them went into the 
house. 

The defendants drank some of the wine and smoked 
some marijuana cigarettes. Pierce asked the prose- 
cuting witness to dance with him so she danced with 
him for a while. When she tried to leave the house one 
of the defendants grabbed her and threw her in a chair 
and threw the nephew on acouch. She fought with the 
defendants and scratched them, and bit Parker when he 
tried to kiss her. Finally Pierce took her into the bed- 
room, pushed her onto the bed, and told her to take 
her clothes off. When she refused, Parker came into 
the bedroom and said he would throw her nephew down 
the stairs if she didn’t do what they wanted. Pierce had 
sexual intercourse with her first and then Parker had 
sexual intercourse with her. When they had finished 
the defendants took her to 40th and Pratt Streets. 

The prosecuting witness called one of her teachers 
from a friend’s house near 40th and Pratt Streets and 
asked her to come and get her. When the teacher and 
her husband arrived the prosecuting witness told them 
she had been raped, related the details of the offense, 
and pointed out the house where it had occurred. When 
she arrived home she told her mother she had been raped 
and related the details of the offense. The police 
were called and came to her home where they inter- 
viewed her. She was examined at the University of Ne- 
braska Medical Center and sperm was found in her va- 
gina. 

The evidence which has been summarized was clearly 
sufficient, if believed, to sustain the finding of guilty of 
kidnapping and rape as to each defendant. Under 
section 28-417, R. R. S. 1943, kidnapping includes unlaw- 
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ful imprisonment or a holding against the will of the 
person held for the purpose of compelling the perform- 
ance of any act by such person. The testimony of the 
prosecuting witness as to the rape was fully corrobo- 
rated. 

Both defendants testified and admitted they had 
sexual intercourse with the complaining witness but 
claimed they used no force and that it was with her 
consent. Their testimony and the testimony of other 
witnesses called in their behalf was in conflict with the 
evidence of the State in many details. The evidence 
presented questions of fact for the jury which resolved 
these questions against the defendants. It is not the prov- 
ince of this court to resolve conflicts in the evidence 
or to weigh the evidence. 

The defendants contend the evidence was not suffi- 
cient to support the conviction for rape because it failed 
to show sufficient resistance on the part of the prosecu- 
ting witness. The defendants cite Oleson v. State, 11 
Neb. 276, 9 N. W. 38. 

In the Oleson case this court said that a prosecutrix 
in possession of her natural mental and physical powers 
must resist to the extent of her ability unless terrified 
by threats or in such a position that resistance would be 
useless. In State v. Campbell, 190 Neb. 22, 206 N. W. 
2d 53, we said: “Where resistance would obviously be 
useless, futile, or foolhardy, it is wholly unrealistic to 
require affirmative direct demonstration of the utmost 
physical resistance as proof of the female’s opposition 
and lack of consent. It is only required that the fe- 
male make reasonable resistance in good faith under all 
the circumstances, and that the resistance be such as to 
make nonconsent and actual opposition genuine and 
real.” 

Parker and Pierce were 22 or 23 years of age. Although 
the prosecuting witness had no real possibility of over- 
powering the defendants, she did struggle with them, 
biting and scratching when they refused to allow her 
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to leave the house on Miami Street. Perhaps more 
importantly, the defendants held the 2-year-old nephew 
as a hostage and threatened to harm him if the prosecu- 
ting witness did not satisfy their demands. The evi- 
dence was sufficient to permit the jury to find that the 
prosecuting witness had made reasonable resistance in 
good faith under the circumstances of the case. 

The other assignment of error relates to the fact that 
the defendants were represented by the same attorney 
at the trial. The defendants contend they were denied 
effective assistance of counsel because their defense in- 
volved conflicting interests. 

There was no objection made in the trial court to the 
consolidation of the cases for trial or to the representa- 
tion of both defendants by one lawyer. 

The claim of a conflict in interest is based, primarily, 
upon a pretrial statement by Pierce to the police in 
which Pierce stated that no one was with him when he 
was with the prosecuting witness. Pierce admitted on 
direct examination that the statement was untrue and 
said that he had made the statement in an effort to pro- 
tect Parker, his cousin, who was married. 

The statement was not prejudicial to Parker because 
he admitted that he had sexual intercourse with the 
prosecuting witness. The issue was consent, not 
whether Parker had participated in the offense. There 
was no conflict of interest which prevented Parker from 
having a fair trial. 

The judgments are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, v. KEITH S. MaRIon, 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, Vv. KEITH MARION, 
APPELLANT. 
246 N. W. 2d 212 
Filed October 20, 1976. Nos. 40555, 40816. 


Appeals from the District Court for Douglas County: 
SAMUEL P. CanliGLiA, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for 
appellant. 


Paul L. Douglas, Attorney General, and Chauncey C. 
Sheldon, for appellee. 


Heard before WuiTr, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BropKey, JJ. 


BosLauGH, J. 

Although separate appeals, these cases were briefed 
and argued together in this court. The defendant was 
charged with robbery in case No. 40555 and with assault 
with intent to inflict great bodily injury in case No. 
40816. Upon pleas of guilty he was sentenced to im- 
prisonment for 3 to 9 years on the robbery charge and to 
5 years imprisonment on the assault charge, the sen- 
tences to run consecutively. Upon appeal the defendant 
contends the sentences are excessive. 

The defendant was 17 years of age at the time the 
robbery took place. He had enlisted in the military 
service on February 12, 1975, and had received an un- 
desirable discharge on May 1, 1975. 

On October 22, 1975, the defendant was driving an 
automobile that had been stolen from a dealer’s lot 3 
days earlier. When the automobile broke down the 
defendant asked the attendant at the L & M Tow Lot 
to repair the automobile. When the attendant said 
that the automobile could not be repaired until the fol- 
lowing day, the defendant and his three companions 
assaulted the attendant and robbed him. 
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The assault with intent to inflict great bodily injury 
took place at the Douglas County sheriff’s youth center 
on November 14, 1975. The defendant and several other 
prisoners assaulted two guards in an attempt to escape. 
The assault involved striking a guard with a television 
set and a steel table top and choking him with an 
electrical cord until he was unconscious. The guard 
stated that the prisoners intended to kill him. 

The defendant has demonstrated that he is a violent 
person with no regard for the rights of others. There 
is no basis in the record upon which the sentences im- 
posed could be said to be excessive. 

The judgments are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. EDDIE ADDISON, 


APPELLANT. 
246 N. W. 2d 213 


Filed October 20, 1976. No. 40596. 


1. Criminal Law: Forgery. The elements of the crime of uttering 
a forged instrument are: (1) The offering of a forged in- 
strument with the representation by words or acts that it is 
true and genuine; (2) knowing the same to be false, forged, 
or counterfeited; and (3) with intent to defraud. 

2. Criminal Law: Trial: Evidence. An essential element of a 
crime may be proved solely by circumstantial evidence. 


Appeal from the District Court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed. 


Charles Plantz, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BosLaucH, McCown, Newton, 
CLINTON, and BropkeEy, JJ. 
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CLINTON, J. 

The defendant was found guilty by a jury on a charge 
of having, on December 27, 1974, uttered a forged in- 
strument. He was sentenced to a term of 1 year in the 
Nebraska Penal and Correctional Complex with credit 
being given for 102 days jail time served while awaiting 
trial. On this appeal he asserts the insufficiency of the 
evidence to support the jury verdict. This contention 
rests on two grounds: (1) The evidence does not es- 
tablish the defendant’s identity as the utterer; and 
(2) the evidence does not show the defendant knew the 
instrument was forged. 

The State’s evidence shows the check in question was 
drawn on the Stockmen’s National Bank, Rushville, Ne- 
braska, in the amount of $40, and bore the name of 
Eddie Addison as payee and the name of Jack Smith as 
maker. The State’s first witness, a bartender, testified 
that on December 27, 1974, the defendant, a man whom 
he knew and had known for a period of 2 or 3 years as 
Eddie Addison and whom he had seen 1 week before 
December 27 in the bar where the witness worked, pre- 
sented the check to him in payment of a purchase. At 
that time the defendant stated the check had been given 
to him by Jack Smith as lease money. The check it- 
self bore the notation for labor. The witness was ac- 
quainted with one Jack Smith. The witness further 
testified that in the witness’ presence the defendant en- 
dorsed the check with the name of Eddie Addison. The 
witness then gave the defendant the merchandise which 
he had purchased and cash for the difference between 
the purchase price and the amount of the check. 

The above testimony was clearly sufficient to make a 
jury question on the identity of the defendant as the 
utterer. 

The State’s evidence further showed the check was, 
on the day following December 27, 1974, included in the 
deposit of the bar made to the Stockmen’s National 
Bank, Rushville. The assistant cashier of the bank, who 
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knew Jack Smith, testified the bank returned the check 
to the bar unpaid because the account of Jack Smith 
at the bank had earlier been closed and the signature 
was not that of Jack Smith. She testified she knew the 
signature of Jack Smith and had also compared the pur- 
ported signature on the check with that of Jack Smith 
on an old signature card at the bank. 

Jack Smith was called as a witness. He was a long- 
time resident of the area. He testified he had not made 
the check in question, had not authorized anyone to affix 
his signature thereto, and that the signature thereon 
was not his. He was personally acquainted with the de- 
fendant Eddie Addison as they had participated in bronc 
riding together and he had known him for a long time. 
He had not given Addison the check. This witness fur- 
ther stated he was the only Jack Smith who lived in 
that area. The assistant bank cashier testified that this 
witness was the only Jack Smith in the area and that 
the bank had no account for him or any other Jack 
Smith. The defense did not present the testimony of any 
person purported to be the maker of the check, nor any 
evidence that there was any other Jack Smith residing 
in the area. The above evidence is clearly sufficient to 
establish circumstantially that the defendant knew the 
check was a forgery. 

The elements of the crime of uttering a forged in- 
strument are: (1) The offering of a forged instru- 
ment with the representation by words or acts that it 
is true and genuine; (2) knowing the same to be false, 
forged, or counterfeited; and (3) with intent to defraud. 
An essential element of a crime may be proved solely by 
circumstantial evidence. State v. Fox, 192 Neb 424, 222 
N. W. 2d 121. 

The State’s evidence in this case does not suffer from 
the deficiencies of proof which existed in State v. Ad- 
dison, 191 Neb. 792, 217 N. W. 2d 468. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. FRED A. RONFELDT, 


APPELLANT. 
246 N. W. 2d 215 


Filed October 20, 1976. No. 40607. 


1. Criminal Law: Sentences: Probation and Parole. An order or 
sentence of the trial court denying probation will not be over- 
turned on appeal unless there has been an abuse of discretion. 

2. Criminal Law: Sentences. A sentence imposed within the 
statutory limits will not be disturbed on appeal unless there 
appears to be an abuse of discretion. 


Appeal from the District Court for Sarpy County: 
Ronatp E. REAGAN, Judge. Affirmed. 


D. L. Pelton, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwToNn, CLINTON, and BRoDKEY, JJ. 


BRODKEy, J. 

Defendant Ronfeldt appeals a sentence of 2 to 5 years | 
in the Nebraska Penal and Correctional Complex im- 
posed upon him by the District Court for Sarpy County 
following his plea of guilty to an amended charge of 
burglary of 15 color television sets and one microwave 
oven, claiming that the sentence was excessive and con- 
stituted an abuse of discretion on the part of the sen- 
tencing court. He was originally charged with feloni- 
ous entry in violation of section 28-533, R. R. S. 1943, 
which provides for imprisonment for not less than 3 
nor more than 20 years; but as a result of plea bar- 
gaining with the deputy county attorney, he was ar- 
raigned and plead guilty to an amended charge of bur- 
glary under section 28-532, R. R. S. 1943, which carries 
a possible penalty of not more than 10 years nor less 
than 1 year, or by a fine not exceeding $500, or im- 
prisonment in the jail of the county not exceeding 6 
months. We affirm. 
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Defendant is 24 years of age, divorced, and the father 
of a child. He claimed the whereabouts of his wife 
and child were unknown to him, but alleges in his brief 
that his wife was supportive of him during this criminal 
proceeding. Prior to the offense involved herein, he was 
more or less regularly employed in a woodworking firm 
in Council Bluffs, Iowa. Although his record reveals 
no prior felony convictions, it reflects previous criminal 
behavior, including assault and battery, intoxication, 
drunk driving, and contempt of court, all being misde- 
meanors. Defendant claims that these prior offenses 
arose out of altercations with his former wife, and 
were due to problems related to the use of intoxicating 
liquors during 1973 and 1974, at which time his marriage 
was breaking up. In April 1975, he was ordered by the 
divorce court to pay child support but has completely 
failed to do so. Although he attempts to explain his 
failure as caused by interruptions in his employment, 
it does not appear that he ever made any such pay- 
ments, even while employed. After repeated failures to 
appear for conferences with his probation officer, the 
court found it necessary to issue a bench warrant in 
order to obtain the necessary information for the pre- 
sentence report. His explanation for these failures to 
appear was that he had no transportation, but the rec- 
ord contains no explanation for his failure to attempt to 
contact his probation officer in some other manner, such 
as by telephone. 

The defendant contends, notwithstanding, that he 
should have been placed on probation, or at least re- 
ceived a lesser sentence. At its sentencing of the de- 
fendant, the trial court specifically found that the de- 
fendant would engage in additional criminal conduct if 
placed on probation, or that a lesser sentence than im- 
prisonment would depreciate the seriousness of the of- 
fense and promote disrespect for the law. 

The applicable rules of law are well settled. The 
action of a trial court in denying probation and im- 
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posing a sentence in a criminal prosecution will not be 
disturbed on appeal unless the record shows an abuse of 
discretion. State v. Holzapfel, 192 Neb. 672, 223 N. W. 
2d 670 (1974); State v. Keen, ante p. 291, 242 N. W. 2d 
863 (1976). A sentence imposed within the statutory 
limits will not be disturbed on appeal unless an abuse 
of discretion appears on the record. State v. Atwater, 
193 Neb. 669, 228 N. W. 2d 876 (1975); State v. Painter, 
195 Neb. 183, 237 N. W. 2d 142 (1976). 

There was no abuse of discretion on the part of the 
trial court, and its sentence should be affirmed. 

AFFIRMED, 


STATE. OF NEBRASKA, APPELLEE, v. JAY M. APPLEGARTH, 


APPELLANT. 
246 N. W. 2d 216 


Filed October 20, 1976. No. 40617. 


J. Criminal Law: New Trial: Time. The time requirements of 
section 29-2103, R. R. S. 1943, are mandatory. A motion for a 
new trial under that section must be filed within 10 days after 
the verdict is rendered, not within 10 days from the date of 
sentencing, unless the verdict and sentencing occur on the 
same day. 

2. Administrative Law: Motor Vehicles. The certification of a 
copy of an order suspending a motor vehicle operator’s license 
is a ministerial act. 

: Administrative authority vested in the Di- 
rector of Motor Vehicles by the statute may be exercised in 
the name of the director by properly designated subordinates. 

4. Criminal Law: Records: Motor Vehicles: Trial: Evidence. An 
authenticated record, certifying the suspension of an operator’s 
driving privileges is prima facie sufficient to establish identity 
for a person with the same name in the absence of any denial 
or contradictory evidence. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Donald R. Hays, for appellant. 
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Paul L. Douglas, Attorney General, and Steven C. 
Smith, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, 
McCown, NewTon, CLINTON, and BropKEy, JJ. 


SPENCER, J. 

Defendant, Jay M. Applegarth, was found guilty in 
municipal court of operating a motor vehicle while his 
operator’s license was suspended. The District Court 
affirmed. Defendant prosecutes an appeal to this court, 
presenting two questions. (1) Whether section 60-418.01, 
R. R. S. 1943, requires personal certification by the Di- 
rector of Motor Vehicles before a copy of the order of 
suspension of an operator’s license can be admitted into 
evidence. (2) Whether the identity between the de- 
fendant and the person named in the order of suspen- 
sion was sufficiently proved. We affirm. 

We note defendant’s motion for new trial was filed 
within 10 days from the date of the sentencing but not 
within 10 days from the date of the verdict. In State 
v. Lacy (1976), 195 Neb. 299, 237 N. W. 2d 650, we said: 
“The time requirements of section 29-2103, R. R. S. 
1943, are mandatory. A motion for a new trial under 
that section must be filed within 10 days after the ver- 
dict is rendered, not within 10 days from the date of 
sentencing, unless the verdict and sentencing occur on 
the same day.” 

There has been confusion about this point. The ap- 
pellee has not made it an issue herein. We again call 
attention to it, but decide the case on the issues pre- 
sented. 

Exhibit 1, a certified copy of the order of suspension 
and copies of abstracts of prior convictions, was intro- 
duced into evidence for the purpose of proving the de- 
fendant’s license had been suspended. These copies car- 
ried the seal of the Department of Motor Vehicles. They 
were certified in the name of the director by Sidney 
L. McCartney, who was described as ‘Supervisor Driver 
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Records Office and the officer having custody of the 
records.” 

Defendant argues that a certified copy of an order 
suspending a motor vehicle operator’s license to be ad- 
missible in evidence must be personally certified by the 
Director of Motor Vehicles. There is no merit to this 
assignment. See Lutjemeyer v. Dennis (1970), 186 Neb. 
46, 180 N. W. 2d 679. We there held the revocation of 
a license to operate a motor vehicle under the point 
system is a ministerial act. We also held adminis- 
trative authority vested in the Director of Motor Ve- 
hicles by the statute may be exercised in the name of 
the director by properly designated subordinates. It 
should be apparent, and we so hold, if the revocation of 
the license in the first instance is a ministerial act, 
certainly the certification of a copy of the suspension 
order must be also. 

Defendant for his second assignment argues the iden- 
tity between him and the person named in the record 
was not sufficiently proved, because no evidence was 
submitted at the trial tending to show he was the same 
person as the person named in the record. Section 60- 
418.01, R. R. S. 1943, provides that a copy of the order 
revoking any motor vehicle operator’s license for the 
privilege of operating a motor vehicle, duly certified 
and bearing the seal of the Department of Motor Ve- 
hicles, shall be admissible in evidence without further 
proof, and shall be prima facie evidence of the facts 
therein stated in any proceedings, civil or criminal, in 
which such suspension or revocation is an issuable fact. 

Section 60-418.01, R. R. S. 1943, is analogous to section 
29-2222, R. R. S. 1943, permitting proof of a prior con- 
viction in an habitual criminal proceeding by the intro- 
duction of a copy of the former judgment. What we 
said in State v. Micek (1975), 193 Neb. 379, 227 N. W. 2d 
409, on that point is controlling herein: ‘An authen- 
ticated record establishing a prior conviction of a de- 
fendant with the same name is prima facie sufficient 
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to establish identity for the purpose of enhancing pun- 
ishment; and, in the absence of any denial or contra- 
dictory evidence, is sufficient to support a finding by 
the court that the accused has been convicted prior 
thereto.” 

We hold that an authenticated record, certifying the 
suspension of an operator’s driving privilege is prima 
facie sufficient to establish identity for a person with 
the same name in the absence of any denial or contra- 
dictory evidence. The defendant did not deny that he 
was the person named in the suspension order. Nor 
did he offer any contradictory evidence to that effect. 
There is no merit to his assignment. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CARLOS DELEON, 
APPELLANT, 
246 N. W. 2d 218 


Filed October 20, 1976. No. 40637. 


Criminal Law: Sentences. A sentence within the statutory limits 
will not be disturbed on appeal unless there is an abuse of 
discretion. 

Appeal from the District Court for Lancaster County: 

SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan and George R. Sornberger, for 
appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before WuITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwrTon, CLINTON, and BropkeEy, JJ. 


SPENCER, J. 
Defendant pled guilty to a charge of violation of pro- 
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bation. He was given an indeterminate sentence of 18 
months to 3 years imprisonment in the Nebraska Penal 
and Correctional Complex. He prosecutes this appeal, 
alleging the sentence imposed was excessive. We af- 
firm. 

On August 14, 1975, the defendant was placed on 2 
years probation for the offense of burglary. On De- 
cember 2, 1975, the defendant pled guilty to violation 
of the terms of his probation. The violation charged 
was that defendant resisted and abused a Lincoln po- 
lice officer when he was arrested for burglary and tried 
to escape. He was tried and convicted in county court 
for resisting an officer and for petit larceny. 

Defendant was 18 years of age at the time he was 
sentenced. Presentence investigation reveals that he 
had trouble as a juvenile, at least since 1972. His juve- 
nile record shows a charge of malicious mischief in 1972, 
and a charge of possession of stolen property and in- 
corrigibility in 1973. In 1974, he was charged with 
breaking and entering, and theft. 

Besides the burglary, which is the basis of his pres- 
ent appeal, he pled guilty in Lancaster County court 
on March 11, 1975, to concealing stolen property, and 
was placed on probation for 6 months. On April 16, 
1975, he was arrested for the burglary of a residence. 
He was arrested again on October 26, 1975, for a bur- 
glary. A search of his room on October 27, 1975, turned 
up two checks belonging to the Y.M.C.A. where he 
worked, and narcotics paraphernalia. 

The presentence report indicates that many attempts 
have been made to help the defendant without avail. 
It is apparent the District Judge, who previously had 
been very lenient with defendant, felt the time had 
come where imprisonment was the only answer. In 
view of defendant’s record, the sentence imposed is on the 
lenient side. Our law is well settled. A sentence with- 
in the statutory limits will not be disturbed on appeal 
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unless there is an abuse of discretion. State v. Wright 
(1976), ante p. 377, 243 N. W. 2d 66. 
The judgment of the District Court was correct and 
is affirmed. 
AFFIRMED, 
WuiTte, C. J., not participating. 
CLINTON, J., concurs in result. 


STATE OF NEBRASKA, APPELLEE, V. RoYAL D, LEwIs, 
APPELLANT. 
246 N. W. 2d 220 
Filed October 20, 1976. No. 40709. 


Appeal and Error: Criminal Law. Assignments of error on grounds 
available to the defendant in the District Court must first have 
been presented to the District Court. 


Appeal from the District Court for Douglas County: 
DonaLp J. HamILTon, Judge. Affirmed. 


Renne Edmunds of Knowles & Edmunds, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. . 


Heard before Wuitre, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropkKeEy, JJ. 


Waite, C. J. 

This is a post conviction proceeding. The defendant 
plead guilty in the District Court to charges of robbery; 
shooting with intent to kill, wound, or maim; and use 
of a firearm in the commission of a felony. The de- 
fendant’s plea was accepted by the District Court and 
he was sentenced. Thereafter, the defendant filed with 
the District Court a motion seeking to vacate and set 
aside his conviction and sentence, which was treated 
by the District Court as a motion for post conviction 
relief. Following a hearing, the defendant’s motion was 
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denied. The defendant appeals. We affirm the judg- 
ment of the District Court. 

In his brief, the defendant assigns as error and argues 
only that he was denied effective assistance of counsel. 
A review of the record reveals that the issue of ef- 
fective assistance of counsel was not presented to the 
District Court. In his motion, the defendant raised 
several specific issues: An invalid guilty plea, guilty plea 
not voluntarily and understandingly made, illegal ar- 
rest and seizure, violation of his self-incrimination priv- 
ilege, that statements given by him to the police were 
done so under duress and under the auspices of a plea 
bargain, that the District Court was biased against the 
defendant, and violations of his Miranda rights. No- 
where in his motion did the defendant raise or discuss 
the issue of effective assistance of counsel, nor was 
this raised at the hearing on the defendant’s motion. 

On appeal, the defendant is limited to a review of 
only those issues raised in the District Court. Effective 
assistance of counsel was not raised by the defendant 
below and is not reviewable by this court. See, State 
v. Taylor, 193 Neb. 388, 227 N. W. 2d 26 (1975); State v. 
Knowles, 192 Neb. 281, 220 N. W. 2d 30 (1974). 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. Roy LEo CRAPSON, 


APPELLANT. 
246 N. .W. 2d 221 


Filed October 20, 1976. No. 40719. 


Appeal from the District Court for Lancaster County: . 
SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan and George R. Sornberger, for 
appellant. 
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Cozette v. Cozette 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropkEy, JJ. 


Newton, J. 

Defendant plead guilty to a charge of rape involving 
his 14-year-old daughter. He was sentenced to a term 
of 2 to 4 years in the Nebraska Penal and Correctional 
Complex. The sole issue on appeal is defendant’s con- 
tention that the sentence is excessive. 

Examination of the record reveals that no error of 
law appears and that the appeal is frivolous. 

The judgment is affirmed. See Rule 20 and State v. 
Cohen, ante p. 523, 243 N. W. 2d 782. 

AFFIRMED. 


RuTH D. CoZETTE, APPELLEE, v. GERARD J. COZETTE, 


APPELLANT. 
246 N. W. 2d 473 


Filed October 27, 1976. No. 40453. 


1. Divorce: Property. Upon dissolution of a marriage where the 
parties cannot agree upon a division of property, it is in- 
cumbent on the court to make an order for such division of the 
property as is conscionable and fair under the circumstances 
of the marriage. § 42-366(2), (3), R. R. S. 1943. 

: In an action for dissolution of marriage, a 
court may divide property between the parties in accordance 
with the equities of the situation irrespective of how legal title 
is held. 


o 
Appeal from the District Court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed. 


Fred J. Swihart, for appellant. 


Albert L. Feldman of Stern, Harris, Feldman, Becker 
& Thompson, for appellee. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwrTon, CLINTON, and BRODKEY, JJ. 


CLINTON, J. 

This is an action for dissolution of marriage under 
the provisions of section 42-347 et seq. R. R. S. 1943. 
The court found that the marriage was irretrievably 
broken and entered an order dissolving the marriage 
and dividing the property of the parties. The respond- 
ent husband appeals and here contends that he should 
have been awarded a portion of the 7,828.8 shares of 
stock of the Guaranty National Bank of Huntington, 
West Virginia, which was held in the names of the par- 
ties as cotenants (whether as tenants in common or as 
joint tenants is not clear from the record), and which, 
by the decree, became entirely the property of the pe- 
titioner wife. This is the only issue presented for our 
consideration. We affirm the judgment of the trial 
court. 

The parties were married in 1942 and at the time of 
the trial had been married for 33 years. Two sons of 
the marriage were then adults and self-supporting. 

Under the terms of the decree the petitioner wife re- 
ceived (1) all the household goods and furnishings, 
(2) checking and savings accounts standing in her own 
name, (3) 400 shares of stock of the Huntington Steel 
and Supply Company, (4) 54 shares of stock of the 
Northern Natural Gas Company, (5) 144 shares of stock 
of Conagra, (6) promissory notes of the Christian Mis- 
sionary Alliance in the amount of $20,000, the principal 
amount of which upon the death of the petitioner be- 
comes the property of the Alliance, (7) 559.955 shares 
of stock of the Guaranty National Bank held in her 
name alone, (8) a 1972 Plymouth automobile, (9) any 
other personal property in her possession, and (10) the 
jointly held Guaranty National Bank stock previously 
mentioned. 

The respondent husband was awarded personal prop- 
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erty in his possession as follows: (1) 2,234 shares of 
stock of various corporations, the shares of which are 
publicly traded, (2) an AT&T debenture, (3) various 
savings and checking accounts, (4) cash in his own safé 
deposit box, (5) a Beechcraft airplane, (6) Bell Sys- 
tem savings account, (7) two life insurance policies on 
his own life, (8) a 1973 Tempest station wagon, (9) the 
home of the parties which had been jointly held, 
(10) 150 shares of AT&T stock, standing in the name of 
the parties as cotenants, and (11) $25,000 in cash to 
be paid by the petitioner to the respondent. 

No alimony was awarded to either party. The value 
of the property awarded the respondent by the decree 
is about $165,000. The net value of the property 
awarded to the petitioner is about $420,000, of which 
value about $390,000 consists of the 7,828.8 shares of 
jointly held bank stock. The respondent is an engi- 
neer for Western Electric Company and at the time of 
trial had been employed by that company for 33 years. 
His annual salary at the time of trial was almost 
$25,000. Upon retirement he will receive a substantial 
pension as well as social security. The petitioner had 
not been employed to any substantial degree during the 
course of the marriage, but after the separation of the 
parties was employed by a religious organization on a 
part-time basis and was earning about $2,000 a year. 

The 7,828.8 shares of bank stock is traceable to the 
following sources: (1) 66.66 shares, a gift from peti- 
tioner’s grandmother; (2) 100 shares, a gift from pe- 
titioner’s father; and (3) 100 shares acquired in 1960 
from petitioner’s grandmother in exchange for a prom- 
ise by petitioner to pay an annuity. The sum of $6,034 
was paid on this annuity before the death of the grand- 
mother. Dividends from the bank stock were more 
than sufficient to pay this obligation. By virtue of 
stock splits and stock dividends the above-mentioned 
shares multiplied to the total previously set forth. 
From 1954 to 1974, dividends from the Huntington 
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Steel Company stock and the bank stock, plus dividends 
from a trust of the same bank stock of which peti- 
tioner was a beneficiary, amounted to about $235,000. 
From 1954 through 1973, respondent had income from 
his employment in the amount of $295,555. The fam- 
ily had additional income from the other stocks and 
bank accounts which have been previously mentioned 
which had been obtained through the investment of in- 
come. 

Respondent contends that he should have been 
awarded 1,848 of the 7,828.8 shares because 60 of the 
original shares were at one time in his name alone and 
later transferred to cotenancy and that these shares, 
increased by the splits and dividends, amount to 1,008 
shares. He further contends that he is entitled to an 
additional 840 shares as his half of the accumulated 
shares attributable to the original 100 shares acquired 
in consideration of the promise to pay the annuity. 

The parties were unable to agree upon a division of 
the property. Therefore, it became incumbent upon the 
court to make such a division as it deemed conscion- 
able and fair under all the facts and circumstances. § 
42-366(2), (3), R. R. S. 1943. The trial court was en- 
titled to consider the fact that the respondent’s efforts 
contributed nothing to the acquisition of the bank 
stock. Even if the 60 shares of the stock were originally 
placed in respondent’s name alone (and the record in our 
judgment does not justify that conclusion), the court was 
nonetheless entitled to consider that the source was a 
gift from the petitioner’s family and not acquired through 
any effort of the parties. Furthermore, the evidence is 
such that the court could and probably did conclude that 
it was only because of the income from the stock and the 
trust that respondent was able to invest and accumulate 
the substantial amount of personal property standing in 
his own name and which was awarded to him by the de- 
cree. The record further justifies the conclusion (ad- 
mitted by respondent) that the education of the two 
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sons was paid for either by gifts from petitioner’s fam- 
ily, or income from the bank stock. 

The evidence indicates that from 1971 to 1973 re- 
spondent contributed only $100 per month to peti- 
tioner’s support and after that until their separation 
nothing at all; that his earlier contributions from his 
own income did not fully support the family and the 
difference was supplied from the bank dividends in- 
come. The record shows that respondent really has 
no need for the additional income which the shares he 
claims would give him. In an action for dissolution of 
marriage, a court may divide property between the 
parties in accordance with the equities of the situation 
irrespective of how legal title is held. Fotinos v. Fo- 
tinos, 184 Neb. 486, 168 N. W. 2d 698. 

The petitioner is awarded the sum of $1,500 for the 
services of her attorney in this court. 

AFFIRMED. 


PAMELA A. CHILESE, APPELLANT, V. LAWRENCE A. CHILESE, 


APPELLEE. 
246 N. W. 2d 475 


Filed October 27, 1976. No. 40475. 


1. Divorce: Parent and Child: Adultery: Infants. While adultery 
does not, as a matter of law, deprive a parent of the custody 
of a minor child, it is a factor which may properly be con- 
sidered by the court in determining what is in the best in- 
terests of the child. 

2. Divorce: Parent and Child: Appeal and Error: Infants. The 
discretion of the trial court with respect to awarding or chang- 
ing the custody and support of minor children is subject to 
review, but the determination of the court will not ordinarily 
be disturbed unless there is a clear abuse of discretion or it 
is clearly against the weight of the evidence. 


Appeal from the District Court for Lancaster County: 
DALE E. FAHRNBRUCH, Judge. Affirmed. 
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Barlow, Johnson, DeMars & Flodman and Stephen L. 
Ahl, for appellant. 


Friedman & Berry, for appellee. 


Heard before WuitEe, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLInToN, and BropkeEy, JJ. 


WHITE, C. J. 

This is an appeal from a divorce decree. The sole 
question presented here is the propriety of the custody 
award. We affirm the judgment of the District Court. 

The parties were married on October 4, 1970. They 
are the parents of one child, Maya Terra Chilese, born 
October 15, 1971. The District Court found that the 
appellee was a fit and proper person for the permanent 
care, custody, and control of Maya, and that the ap- 
pellant was not. The District Court further found and 
directed that it is in the best interests of Maya that 
permanent legal custody be placed with the juvenile 
probation office of Lancaster County and that physical 
custody be with the appellee, subject to the super- 
vision of the juvenile probation office. Appellant was 
to be given reasonable visitation rights. 

The record shows that both parents love their child, 
and that she loves both her parents. The record also 
shows, as is often the case, that neither parent is totally 
without faults, or totally without positive attributes. 

At the time of trial, the appellee was steadily em- 
ployed as an architect, earning adequate wages, and 
living in and maintaining the family home. This home 
is located a block and one-half from an elementary 
school, with many children of Maya’s age in the neigh- 
borhood. The appellee comes from a large family. He 
has one sister who, along with her family, lives in 
Lincoln. The remainder of his family lives in Omaha, 
Nebraska, as does the appellant’s mother. Maya en- 
joys her relatives and enjoys being with them and visit- 
ing them. 
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At the time of trial the appellant intended to move 
with Maya to Burlington, Vermont, where she would 
work towards a graduate degree in psychology. Maya 
has no relatives in Vermont, however, the appellant 
testified that she anticipated making friends there. 

The record shows that the appellant had sexual re- 
lations with an individual other than her husband be- 
tween the time they were married and before the filing 
of the petition for dissolution of marriage. Following 
the separation of the parties, the appellant had sexual 
relations with several persons including Bill Zetterman. 
She testified that she had slept with Mr. Zetterman 
several times in her apartment, while Maya was present, 
asleep, and that during these times Maya could have 
gotten up for some reason and observed them together. 
The appellant testified that Mr. Zetterman planned to 
follow her to Vermont. Concerning their planned re- 
lationship in Vermont, the appellant testified that, 
while Mr. Zetterman would not live under the same 
roof, there probably would be times when he would 
spend the night with the appellant at her place while 
Maya was present. 

The following rules are applicable to our review of 
the District Court’s decision. 

While adultery does not, as a matter of law, deprive 
a parent of the custody of a minor child, it is a factor 
which may properly be considered by the court in de- 
termining what is in the best interests of the child. 
Fisher v. Fisher, 185 Neb. 469, 176 N. W. 2d 667 (1970); 
Lockard v. Lockard, 193 Neb. 400, 227 N. W. 2d 581 
(1975). 

“The decision of the trial judge is peculiarly entitled 
to respect. The court saw all the parties and wit- 
nesses; it was in closer touch with the situation than 
this court which is limited to a review of a written 
record. While this case is triable de novo in this court, 
we cannot overlook the fact that the judgment of the 
trial court is entitled to great weight in determining 


Vou. 196] SEPTEMBER TERM, 1976 787 


Anderson v. Claussen 


the best interests of children in custody proceedings.” 
Fisher v. Fisher, supra. See, also, Hanson v. Hanson, 
187 Neb. 108, 187 N. W. 2d 647 (1971). “The discretion 
of the lower court with respect to awarding or chang- 
ing the custody and support of minor children is sub- 
ject to review, but the determination of the court will 
not ordinarily be disturbed unless there is a clear abuse 
of discretion or it is clearly against the weight of the 
evidence.” Jones v. Jones, 183 Neb. 223, 159 N. W. 2d 
544 (1968). See, also, Conger v. Conger, 194 Neb. 771, 
235 N. W. 2d 634 (1975). 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


In RE ESTATE oF NELLIE DILLON ANDERSON, DECEASED. 
JERRY E. ANDERSON, APPELLEE, v. SYLVIA M. CLAUSSEN 
APPELLANT. 
246 N. W. 2d 586 
Filed November 3, 1976. No. 40499. 


1. Verdicts: Trial. It is a general rule that special findings of 
a jury take precedence over a general verdict, and a general 
verdict cannot rectify improper or erroneous special findings. 

2. Verdicts: Wills: Undue Influence: Incompetent Persons. Spe- 
cial findings by a jury that a testatrix was incompetent to 
make a will and also that the will was procured by undue in- 
fluence are not conflicting, and do not invalidate a general 
verdict denying the validity of the will. 


Appeal from the’ District Court for Douglas County: 
JoHN E. Murpuy, Judge. Affirmed. 


John J. Respeliers of Respeliers & DiMari, for appel- 
lant. 


Thomas P. Leary and Robert G. Grove, for appellee. 


Heard before WnuitE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, Cuinton, and BropkeEy, JJ. 
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BROoDKEY, J. 

Sylvia M. Claussen appeals to this court from a ver- 
dict of the jury and subsequent judgment thereon en- 
tered by the District Court for Douglas County denying 
the validity of a purported will executed by the de- 
ceased, Nellie Dillon Anderson, on October 9, 1969, and 
holding, in effect, that a prior will of the testatrix, 
dated August 5, 1943, was her valid last will and testa- 
ment. Appellant’s sole assignment of error, and the 
sole issue on appeal, is that the special findings of the 
jury that the testatrix was not competent to execute the 
1969 will and that the will was procured by undue in- 
fluence are inconsistent with each other so that the gen- 
eral finding of the jury that the 1969 will was not the 
last will and testament of the testatrix cannot stand. 
We affirm. 

Following the death of the testatrix on September 20, 
1973, Jerry E. Anderson, grandson of the testatrix and 
son of Sidney Dillon Anderson, filed a petition for the 
probate of the 1943 will in the county court of Douglas 
County. Under the terms of that will, the testatrix left 
the bulk of her property to her son, Sidney Dillon 
Anderson, who subsequently died, and to her daughter, 
Sylvia M. Claussen, in equal shares. Appellant, Sylvia 
M. Claussen, thereupon filed objections to the probate 
of the 1943 will, and, in turn, petitioned for the probate 
of the 1969 will which left the bulk of the testatrix’ 
property to her. 

The county court determined that the 1969 will was 
valid and admitted it to probate, denying probate of the 
1943 will. On appeal to the District Court the parties 
stipulated that the 1943 will was valid when executed, 
reserving the issue of whether the testatrix had effec- 
tively revoked it by making the 1969 will. The plaintiff 
contended that the 1969 will was invalid on the grounds 
of (1) improper execution; (2) lack of testamentary 
capacity; and (3) undue influence. The case was tried 
to a jury, which was directed by the trial court to re- 
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turn a general verdict and to make three special find- 
ings on the aforementioned issues. The jury returned a 
general verdict for the plaintiff, and specially found 
(1) that the 1969 will was properly executed; (2) that 
the testatrix was mentally incompetent to make the 
1969 will; and (3) that the 1969 will was procured by 
undue influence. The District Court entered a judg- 
ment on the verdict and ordered that the 1943 will be 
admitted to probate. 

The defendant has appealed, contending that the 
special findings of the jury on the issues of the testa- 
trix’ competency and undue influence are inconsistent 
and irreconcilable, and therefore not a proper basis to 
support the general verdict. Essentially the defendant 
argues that a finding of undue influence in a will con- 
test concedes the existence of testamentary capacity, 
and that there can be no undue influence of a person 
devoid of mental competency. Thus it is contended that 
a finding of mental incompetency conflicts with a find- 
ing of undue influence so that a general verdict denying 
the validity of a will cannot be supported. 

Defendant is, of course, correct in her contention that 
special findings of a jury take precedence over a 
general verdict, and a general verdict cannot rectify im- 
proper or erroneous special findings. Wagner v. State, 
176 Neb. 589, 126 N. W. 2d 853 (1964). Section 25-1120, 
R. R. S. 1943, provides that when “the special finding of 
facts is inconsistent with the general verdict, the former 
controls the latter, and the court may give judgment 
accordingly.” At this point, however, we part company 
with the defendant’s theories. 

Although the issues of undue influence and capacity 
to execute a will are distinct and involve different ele- 
ments, they are closely related. One of the elements of 
undue influence is that the testatrix was the kind of 
person who was subject to influence. Benge v. Sutton, 
169 Neb. 769, 100 N. W. 2d 857 (1960). The elements of 
testamentary capacity are that the testatrix knew and 
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understood the nature of her act, the extent and char- 
acter of her property, the proposed disposition of her 
property, and the objects of her bounty. Holman v. 
Morrison, 186 Neb. 159, 181 N. W. 2d 441 (1970.) It can 
be seen that the questions of competency and undue in- 
fluence are closely connected because one of the ele- 
ments of undue influence is that the testatrix was sub- 
ject to influence which overcomes her free will. It is 
obvious that mental capacity and soundness of mind are 
relevant considerations in determining whether a testa- 
trix is subject to undue influence, and cases have so 
stated. Spinar v. Wall, 191 Neb. 395, 215 N. W. 2d 98 
(1974); In re Estate of Paisley, 91 Neb. 139, 135 N. W. 
435 (1912); 79 Am. Jur. 2d, Wills, § 396, p. 554. Thus 
in will contests where the testatrix has diminished 
mental capacity, the issues of both competency and un- 
due influence often arise, and it is proper to submit both 
issues to the jury for a finding of fact. In re Estate of 
Strelow, 120 Neb. 235, 231 N. W. 837 (1930). 

Defendant relies on In re Metz’ Estate, 78 S. D. 212, 
100 N. W. 2d 393 (1960), and In re Estate of Melcher, 
232 N. W. 2d 442 (S. D., 1975), in support of her con- 
tention that findings of both undue influence and in- 
competency are conflicting. There is general language 
in those cases to the effect that there can be no undue 
influence on a person devoid of mental capacity. How- 
ever, those cases draw a distinction between mental in- 
competency which voids a will, and diminished mental 
capacity which is insufficient to void the will, but 
which shows a susceptibility on the part of the testator 
to undue influence. Both cases stand for the proposi- 
tion that where a testator is mentally incompetent to 
make a will, the question of undue influence is super- 
fluous and need not arise since the will is already invalid 
on the ground of incompetency. Neither opinion, how- 
ever, involved the question or is authority for the propo- 
sition that findings of both mental incapacity and un- 
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due influence are conflicting so that a general verdict 
denying the validity of a will must fall. 

Although no prior decisions in this jurisdiction have 
settled the precise question raised, findings of both un- 
due influence and incompetency have previously been 
upheld. In the case of In re Estate of Kubat, 109 Neb. 
671, 192 N. W. 202 (1923), the jury returned special find- 
ings of both incompetency on the part of the testator 
and undue influence. Although the case was appealed 
on the ground of insufficiency of the evidence and not 
on the ground of conflict between the special findings, 
this court reviewed the evidence on both issues and up- 
held the jury’s findings on both. Similarly, in Holman 
v. Morrison, supra, this court upheld the sufficiency of 
evidence on both a determination of undue influence 
and lack of mental capacity. 

Moreover, cases in other jurisdictions clearly hold that 
special findings, such as the ones presented in this case, 
are not conflicting and do not invalidate a general ver- 
dict denying the validity of a will. In Board of Re- 
gents of the University of Texas v. Yarbrough, 470 S. W. 
2d 86 (Tex. Civ. App., 1971), the court held that “there 
is no conflict between a finding of undue influence and 
a finding of mental incapacity.” The same result was 
reached in In re Estate of Brannan, 213 So. 2d 725 
(Fla. App., 1968); In re Anderson’s Estate, 29 Cal. App. 
2d 637, 85 P. 2d 212 (1938); and In re Murphy’s Estate, 
43 Mont. 353, 116 P. 1004 (1911). 

We find, therefore, that the contentions of the de- 
fendant are without merit. Although the issue of un- 
due influence is superfluous and need not arise when 
there has been a determination that the testatrix was 
incompetent to make a will, findings of both incompe- 
tency and undue influence are not inconsistent in the 
sense that each requires the rendition of a different 
judgment and therefore contradicts the other. If 
either finding is supported by the evidence, the general 
verdict denying the validity of the will should be sus- 
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tained. In this case the defendant does not contest the 
sufficiency of the evidence on either issue presented to 
the jury, and therefore the judgment below must be 


affirmed. 
AFFIRMED. 


JOHN VAN BLOOM, APPELLEE AND CROSS-APPELLANT, V. 


MaARILYNN VAN BLOOM, APPELLANT AND CROSS-APPELLEE. 
246 N. W. 2d 588 


Filed November 8, 1976. No. 40522. 


1. Divorce: Property. This court is not inclined to disturb the 
division of property made by the trial court unless it is patently 
unfair on the record. 

2. Divorce: Property: Alimony. The problems of alimony awards 
are not subject to solution by mathematical formula. This is 
particularly true where a marriage is of very short duration. 
The court will take into consideration the estate of each party 
at the time of the marriage, their respective contributions since, 
the duration of the marriage, their age and condition of health, 
and all other pertinent facts and circumstances, and award an 
amount in alimony which appears to be fair and equitable be- 
tween the parties on the circumstances present in that case. 

3. Divorce: Judgments. While an action for a dissolution of 
marriage is to be tried de novo on the issues presented on 
appeal, this court in reaching its own findings will give 
weight to the fact that the trial court observed the witnesses 
and their manner of testifying, and accepted one version of 
the facts rather than the opposite. 

4. Divorce: Alimony. The fixing of alimony rests in each case 
within the sound discretion of the trial court. 


Appeal from the District Court for Lancaster County: 
Dae E. FAHRNBRUCH, Judge. Affirmed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha and Rod- 
ney P. Cathcart, for appellant. 


Paul E. Galter of Bauer, Galter & Geier, for appellee. 


Heard before Wuitre, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropkeEy, JJ. 
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SPENCER, J. 

This is an action for dissolution of marriage instituted 
by the husband against his wife. The respondent 
wife essentially assigns two errors. (1) The trial court 
erred in failing to properly divide the marital estate be- 
tween the parties. (2) The trial court erred in ordering 
that the alimony awarded to respondent should termi- 
nate upon the death of either party or remarriage of 
the wife. We affirm. 

The parties were married in 1965. It was John’s sec- 
ond marriage and Marilynn’s fourth. No children were 
born of this marriage. John, however, adopted Mari- 
lynn’s youngest daughter, Diana, born February 18, 
1958. John’s children and Marilynn’s other children by 
previous marriages have reached the age of majority. 
At the time of the trial John was 62 years old and op- 
erated an insurance agency. Marilynn was 55 years 
old, a housewife with no outside. employment. 

The trial court essentially gave the parties the residue 
of the property brought by them into the marriage. 
The equity in the residence was assigned to the husband 
and the household goods and personal effects were di- 
vided as per agreement between the parties. Addi- 
tionally, John was ordered to pay $225 per month to 
the respondent for the support of the minor child of the 
parties, and alimony at the rate of $750 per month for 
a period of 36 months and $100 per month thereafter 
for a period of 83 months, with the proviso that if 
John’s income remained the same additional alimony 
may be allowed during the last 83 months. Further, 
the husband was directed to pay the wife $8,500, which 
was approximately the amount of a debt she owed to 
her bank on a personal indebtedness. 

At the time of the marriage the husband had net as- 
sets totaling $177,000, plus furniture for his home. By 
the distribution, the court has decreed petitioner re- 
ceives net assets of approximately $190,000, after pay- 
ing the items the court directed him to pay in the de- 
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cree. The net value of the wife’s assets, including the 
$8,500, is approximately $150,000. In his decree of dis- 
solution the trial judge specifically itemized the con- 
siderations which induced him to make the distribution 
he did. No purpose will be served by their recital. A 
review of the record convinces us that he did not abuse 
his discretion in what he did. 

We said in Tavlin v. Tavlin (1975), 194 Neb. 98, 230 
N. W. 2d 108: “This court is not inclined to disturb the 
division of property made by the trial court unless it is 
patently unfair on the record.” On the record herein, 
we cannot say that the distribution made reaches that 
standard. 

Marilynn does not complain about the adequacy of 
the alimony. Her complaint is directed to the fact that 
the court made the order terminable upon the death of 
either party or the remarriage of the wife. By virtue 
of section 42-365, R. S. Supp., 1976, this would be the ef- 
fect in the absence of an agreement of the parties or an 
order of the court. 

As we said in Tavlin v. Tavlin, supra: ‘The Bhok: 
lems of alimony awards are not subject to solution by 
mathematical formula. This is particularly true where 
a marriage is of very short duration. The court will 
take into consideration the estate of each party at the 
time of the marriage, their respective contributions 
since, the duration of the marriage, their age and con- 
dition of health, and all other pertinent facts and cir- 
cumstances, and award an amount in alimony which ap- 
pears to be fair and equitable between the parties on 
the circumstances present in that case.” 

While an action for a dissolution of marriage is to be 
tried de novo on the issues presented on appeal, this 
court in reaching its own findings will give weight to 
the fact that the trial court observed the witnesses and 
their manner of testifying, and accepted one version of 
the facts rather than the opposite. Seybold v. Seybold 
(1974), 191 Neb. 480, 216 N. W. 2d 179. We have re- 


Vou. 196] SEPTEMBER TERM, 1976 795 


State v. Johnson 


peatedly held that the fixing of alimony rests in each 
case within the sound discretion of the trial court. Fan- 
ning v. Fanning (1975), 194 Neb. 821, 235 N. W. 2d 878. 
On the record herein the action of the trial court does 
not shock the conscience of this court. There is no abuse 
of discretion. 

The judgment of the trial court is affirmed. Costs 
are taxed to the party incurring them. No attorney’s 
fee is allowed appellant in this court. 

AFFIRMED. 


IN RE INTERESTS OF AUBREY JOHNSON ET AL., CHILDREN 
UNDER 18 YEARS OF AGE, 

STATE OF NEBRASKA, APPELLEE, V. ANNETTE M. JOHNSON, 

APPELLANT, IMPLEADED WITH WILLIE CALVIN WRIGHT, ALSO 


KNOWN AS WILLIAM WASH, APPELLEE. 
246 N. W. 2d 591 


Filed November 3, 1976. No. 40531. 


1. Parent and Child: Infants: Statutes. Under section 43-209(2), 
R. S. Supp., 1974, the court may terminate parental rights of 
parents when the court finds such action to be in the best 
interests of the child and it appears from the evidence that 
the parent or parents have substantially and continuously or 
repeatedly neglected the child and refused to give the child 
necessary parental care and protection. 

2. Parent and Child: Infants: Courts. In cases involving child 
custody, determinations of Juvenile Court findings, both as 
to the evaluation of the evidence and to the matter of 
custody, will not be disturbed on appeal unless there is a 
clear abuse of discretion or the decision is against the 
weight of evidence. 


Appeal from the Separate Juvenile Court of Douglas 
County: JosepH W. MoyLan, Judge. Affirmed. 


David J. Cullan of Cullan & Cullan, for appellant. 
John J. Reefe, Jr., for appellee State. 


Heard before WuiITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLInTon, and BRopKEy, JJ. 
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WHITE, C. J. 

This is an appeal arising out of proceedings in the 
Separate Juvenile Court of Douglas County, Nebraska. 
This action was commenced by the filing of a supple- 
mental petition on May 20, 1974, seeking to have the ap- 
pellant’s three minor children, Aubrey Johnson, 
Bridgette D. Wright, and Carmencita A. Johnson, ad- 
judicated neglected and dependent children, and to have 
the parental rights to these children of the appellant, 
the natural mother, terminated. 

Pursuant to section 43-206.03, R. S. Supp., 1974, an ad- 
judication hearing was held on October 9, 1974. The 
court, by order dated March 4, 1975, found that Car- 
mencita was a child within section 43-202 (2), R. S. 
Supp., 1974, and directed that Carmencita continue in 
the custody of the Douglas County social services 
(where she had been placed by a previous order dated 
May 28, 1974), pending a disposition hearing. The sup- 
plemental petition concerning Aubrey and Bridgette was 
dismissed. 

A disposition hearing was held on June 10, 1975. The 
court, by order dated August 29, 1975, found that Car- 
mencita was a neglected child within the meaning of 
section 43-209 (2), R. S. Supp., 1974, and that it was 
in the best interests of Carmencita that the appellant’s 
parental rights be terminated. It ordered that Carmen- 
cita remain temporarily in the custody of the Douglas 
County social services and directed that a plan for her 
permanent placement and adoption be submitted. We 
affirm the judgment and order of the Juvenile Court. 

It is contended on appeal that there was insufficient 
evidence to support the Juvenile Court’s findings that 
Carmencita was a neglected child within the meaning of 
sections 43-202 (2) and 43-209 (2), R. S. Supp., 1974, and 
that it was in the best interests of Carmencita that the 
appellant’s parental rights be terminated. 

“An appeal of a case brought under Chapter 43, ar- 
ticle 2, R. R. S. 1943, is heard in this court by trial de 
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novo upon the record.” State v. Kinkner, 191 Neb. 367, 
216 N. W. 2d 165 (1974). See, also, Mullikin v. Lutke- 
huse, 182 Neb. 132, 153 N. W. 2d 361 (1967). However, 
even though trial is de novo upon the record, the find- 
ings of fact made by the trial court will be accorded 
great weight. This is because the trial court heard and 
observed the parties and witnesses. State v. Kinkner, 
supra; Mingus v. Stuchlick, 185 Neb. 139, 174 N. W. 2d 
194 (1970). 

The evidence in this case, as revealed by the record, 
is: At the adjudication hearing the following facts 
were stipulated between the parties. On February 24, 
1974, Carmencita was observed with two scratches on 
her right hip, two bruises in the middle of her back, and 
an approximately l-inch round sore on her calf. On 
April 16, 1974, Carmencita was observed with bruises on 
her stomach and upper arms. On May 3, 1974, Carmen- 
cita had bruises and red welts on her back, upper arm, 
and right calf. On all three of these occasions, Carmen- 
cita indicated that her mother had inflicted the injuries 
with an electrical cord. On direct examination regard- 
ing the first incident, the appellant testified that she 
whipped Carmencita because she had lied about wet- 
ting herself and this made her mad. Concerning the 
third incident, the appellant testified that she did it ‘out 
of sheer anger.” On why she used an electrical cord 
for the whippings, the appellant testified, “I don’t keep 
belts and stuff, you know, around the house because I 
know how I am.” She testified that she was in no po- 
sition to govern the children with caseworkers con- 
stantly there because they say something every time 
they see a mark on the child, and, also, the “Day Care” 
preaches to her constantly every time they see these 
marks. 

On cross-examination, appellant admitted that she had 
previously been in court for inflicting injuries to her 
children, and the court had found that on December 8, 
1971, Carmencita suffered various bone fractures and 
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bone trauma. She also admitted the court had found 
that on January 27, 1971, both Carmencita and Bridgette 
suffered severe scratches and scars over their legs and 
backs. She further admitted that on September 2, 1971, 
she called her caseworker and told her to get her kids 
because she felt like she could have killed them. She 
also testified that on the Sunday prior to the hearing, 
the kids went off and she could not find one of them, 
that it upset her, and “I could have killed her when I 
got to her,” but a neighbor had talked to her and calmed 
her down. 

At the disposition hearing, reports from the Juvenile 
Court, child protective services, and the Douglas County 
welfare administration were received into evidence. 
The authors of these reports were extensively cross- 
examined. These reports reveal that the appellant has 
repeatedly refused to cooperate with counseling which 
was offered in an attempt to solve her problem with 
her children, her finances, and her housing. During a 
12-month period from 1974 to 1975, the appellant lived 
in six different places, and was evicted from three of 
these. Occasionally, the appellant would run out of food 
for herself and her children and would have to call for 
assistance. During the period that Carmencita had been 
in foster care, the appellant visited her about seven 
times, and did not want an ongoing, regular visitation 
schedule. At the time of the hearing, she was living, 
with her two remaining children, in a two-bedroom 
apartment with two men whom she described as her 
“room mates.” The appellant has been for the most 
part unemployed, and did not think that she would be 
working in the future. 

The above evidence was more than sufficient to sup- 
port the Juvenile Court’s findings that Carmencita was 
a neglected child within the meaning of sections 43-202 
(2) and 43-209 (2), R. S. Supp., 1974. 

We turn now to the Juvenile Court’s determination 
that the best interests of Carmencita required the ter- 
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mination of the appellant’s parental rights. “A court 
may terminate parental rights when it finds such ac- 
tion to be in the best interests of the child and it appears 
from the evidence that the parent has substantially, 
continuously and repeatedly neglected the child and re- 
fused to give the child the necessary parental care and 
protection.” Healey v. Hartman, 188 Neb. 682, 199 N. W. 
2d 26 (1972). See, also, Hubbard v. Loewenstein, 181 
Neb. 96, 147 N. W. 2d 164 (1966). In cases involving 
child custody determinations in Juvenile Court, the 
findings of the trial court, both as to evaluation of the 
evidence and as to its judgment as to the matter of cus- 
tody will not be disturbed on appeal unless there is a 
clear abuse of discretion or the decision is against the 
weight of the evidence. State v. Norwood, 194 Neb. 595, 
234 N. W. 2d 601 (1975); State v. Randall, 187 Neb. 64, 
187 N. W. 2d 586 (1971); Jones v. Jones, 183 Neb. 223, 
159 N. W. 2d 544 (1968). 

There was no abuse of discretion by the Juvenile 
Court in making the determination that it did. The 
record shows a lengthy and repeated history of violence 
by the appellant against this child. She has been non- 
cooperative with attempts to solve her problems. In 
the last few years there seems to be little, if any, pos- 
sible change in her attitude or life-style. The record 
shows that Carmencita is now 7 years old. She was in 
foster care from February 14, 1972, until March 24, 
1973, and has been in foster care from May 28, 1974, un- 
til the present, almost 4 years, and appears to be do- 
ing well in her foster home. The findings and deter- 
mination of the Juvenile Court that the appellant’s pa- 
rental rights should be terminated are without error. 

The judgment of the Separate Juvenile Court is cor- 
rect and is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. RONALD RAYMOND ELL, 
APPELLANT. 
246 N. W. 2d 594 


Filed November 3, 1976. No. 40539. 


1. Due Process: Juries: Criminal Law: Trial: Constitutional Law. 
Due process requires that the accused receive a trial by an 
impartial jury free from outside influences. 

2. Continuances. An application for a continuance is addressed 
to the sound discretion of the trial court and its ruling thereon 
will not be held erroneous unless the record discloses an abuse 
of discretion. 

38. Continuances: Criminal Law. There is no abuse of discretion 
by the court in denying a continuance unless it clearly appears 
that the defendant suffered prejudice as a result thereof. 

4. Venue: Criminal Law. A motion for a change of venue in a 
criminal case is addressed to the sound discretion of the trial 
court and its ruling will not be disturbed unless a clear abuse 
of discretion is shown. 

6. Trial: Criminal Law: Juries. The issue of whether or not a 
jury should be sequestered during a criminal trial is left to 
the discretion of the trial] court, and unless the defendant makes 
a showing of prejudice or the record discloses an abuse of 
discretion, denial of sequestration is not error. 

A party ordinarily has no right to 
examine a prospective juror out of the presence of all other 
prospective jurors. 

7. Trial: Evidence. Photographs are admissible in evidence if 
shown to be true and correct representations of the places or 
subjects they purport to represent at times pertinent to the 
inquiry. : 


Appeal from the District Court for Douglas County: 
SAMUEL P. Caniciia, Judge. Affirmed. 


Frank B. Morrison and Stanley A. Krieger, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Paul W. Sny- 
der, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTON, CLINTON, and BRopKEy, JJ. 
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BRODKEY, J. 

In count I of a four count information, the defendant, 
Ronald Raymond Ell, was charged with killing Michael 
Kellogg in the perpetration of or attempt to perpetrate 
a robbery, which constitutes first degree murder under 
section 28-401, R. R. S. 1943; and in counts II, III, and 
IV, he was charged with maliciously shooting Russell 
Wolf, George E. Allen, and Joseph Nepodal, respec- 
tively, with the intent to kill, wound, or maim each of 
those individuals, under section 28-410, R. R. S. 1943. 
Trial to a jury commenced July 21, 1975; and on Au- 
gust 1, 1975, the jury found Ell guilty of shooting po- 
lice officers George E. Allen and Joseph Nepodal with 
intent to kill, wound, or maim, as charged in counts III 
and IV of the information, but the jury was unable to 
reach a verdict on count I of the information charging 
the defendant with murder in the perpetration or at- 
tempt to perpetrate a robbery, and also was unable to 
reach a verdict on count II of the information, which 
charged defendant with shooting at Officer Russell 
Wolf with intent to kill, wound, or maim. 

The court thereupon declared a mistrial as to counts 
I and II, and the defendant was retried as to those 
counts commencing October 24, 1975. The jury in the 
second trial returned a verdict of guilty on counts I 
and II. On November 10, 1975, the defendant was sen- 
tenced to life imprisonment in the Nebraska Penal and 
Correctional Complex on count I, and to terms of 
16 2/3 to 50 years imprisonment on each of the other 
three counts. The latter sentences were ordered to be 
served concurrently with each other, but consecutively 
to the sentence of life imprisonment imposed on count I. 
Defendant Ell has now appealed his convictions and sen- 
tences to this court. We affirm. 

In support of his appeal, defendant makes two as- 
signments of error which he contends were prejudicial 
and require reversal of his convictions in the trial court. 
We set them out verbatim as they appear in his brief: 
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“T. The District Court committed reversible error in 
both the first and second trial in not granting the de- 
fendant’s motion for a continuance, for a change of ven- 
ue, for total sequestration of the jury during voir dire, 
and for sequestering the jury during trial, all for the 
reason that pre-trial publicity prior to trial and the 
probability of such adverse publicity during trial pre- 
vented the defendant from receiving a fair trial, re- 
quiring his convictions be reversed. II. The District 
Court committed reversible error in overruling defense 
objections to the admissibility of Exhibit 16 for lack of 
foundation as it relates to the charge of shooting at 
Officer Allen.” 

The evidence shows that on February 21, 1975, two 
persons entered a Hinky Dinky Store at 30th and Weber 
Streets in Omaha during business hours and took ap- 
proximately $2,100 in checks, cash, and food stamps. 
Both persons were armed, and removed the described 
property at gunpoint. A store manager observed the 
individuals fleeing in a 1965 Chevrolet, noted the license 
number, and called the police. The manager, some of 
the store employees, and several police officers then pur- 
sued the robbers. 

During the chase, several shots were fired from the 
suspects’ automobile, driven by a third person, at the 
pursuing police officers, striking one of their vehicles. 
The chase ended at 25th and Iowa Streets in Omaha, 
where the gun battle continued between the officers and 
the suspects, who had left their vehicle and had run be- 
tween houses in the neighborhood. Michael Kellogg, a 
civilian who lived in the neighborhood, had armed him- 
self and joined the police in firing at the suspects. 

During the gun battle, two police officers were 
wounded. One of the suspects was shot and killed by 
the police. Witnesses observed one of the suspects, John 
Edward Rust, later named as a co-defendant in this case, 
as he shot and killed Michael Kellogg. Defendant Ell 
was eventually apprehended in some bushes, after re- 
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quests to come out. Police found a pistol, a sawed-off 
shotgun, and the property taken from Hinky Dinky in 
the defendant’s hiding place. 

At the time of the robbery in February, several 
newspaper articles were published describing the chase 
and subsequent shootings. One of these articles showed 
a picture of defendant Rust in the hospital; another con- 
sisted of an interview with one of the wounded police 
officers. There was also television and radio coverage 
of the robbery, although the defendant introduced no 
evidence as to the nature or extent of that coverage. 
On the day prior to the beginning of the voir dire at 
the first trial, another newspaper article appeared an- 
nouncing that the case was to go to trial, and describing 
the robbery and shootings. The defendants’ pictures ap- 
peared in this article. Although there was undoubtedly 
more media coverage of the case during and subsequent 
to the first trial and prior to the second, the defendant 
has not brought such publicity to the attention of either 
the trial court or this court. 

Prior to both trials, the defendant moved for a con- 
tinuance, a change of venue, individual and separate 
examination of each prospective juror during the voir 
dire, and sequestration of the jury during trial. The 
ground for these motions was that the pretrial pub- 
licity described above jeopardized the defendant’s 
right to a fair and impartial trial. 

The specific ground for defendant’s motion for a con- 
tinuance was the appearance of the newspaper article 
describing the case on the day prior to the beginning of 
the voir dire. The trial court overruled this motion be- 
cause it concluded that such publicity would arise when- 
ever the case actually went to trial, and therefore a 
continuance would not obviate this kind of publicity. 

The motion for a change of venue was overruled be- 
cause the trial court concluded that granting a change 
of venue and moving the case to an adjoining county 
pursuant to section 29-1301, R. R. S. 1943, would do 
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nothing to minimize the effects of publicity, since media 
coverage of the case was just as broad in adjoining 
counties as it was in Douglas County, the place of trial. 

The trial court overruled the motion for sequestra- 
tion of the jury during trial because it concluded that 
sequestration would not effectively achieve the goal of 
insulating jurors from any publicity that might arise 
during trial. The court noted that the jury would have 
to be sequestered in a hotel or motel, where it would 
have access to radio, television, and newspaper coverage 
of the trial. The trial court pursued an alternate 
course of instructing the jury at both trials not to read 
or listen to any news coverage of the case during the 
trial. 

The trial court did uphold the motion for separate 
examination of jurors during the voir dire at the first 
trial, Examination of the first 27 prospective jurors pro- 
ceeded separately. The court then concluded that pub- 
licity was not a significant factor in the case, and con- 
cluded the voir dire by examination of the talesmen in 
four groups of 6, and one last group of 18. The de- 
fendant, however, was permitted to question each 
prospective juror individually, even when the court pro- 
ceeded with the group examinations. There is no record 
of the actual voir dire of the jury for the second trial, 
but the voir dire was conducted, challenges exercised, 
and jury selected in 1 day, a much shorter period than 
for the first trial, which suggests that no unusual 
trouble was experienced in selecting the second jury. 

It is fundamental that: “Due process requires that 
the accused receive a trial by an impartial jury free 
from outside influences.” Sheppard v. Maxwell, 384 
U. S. 333, 86 S. Ct. 1507, 16 L. Ed. 2d 600 (1966). In 
Sheppard the court held that where there is a reasonable 
likelihood that prejudicial news prior to trial will pre- 
vent a fair trial, the trial court should take steps such 
as a continuance, a change of venue, or sequestration 
of the jury to protect its processes from prejudicial out- 
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side interferences. The question in this case, then, is 
whether there was such prejudicial pretrial publicity 
that the defendant was denied a fair trial because of 
the trial court’s failure to take the protective steps re- 
quested by the defendant in his pretrial motions, de- 
scribed above. We will discuss each motion separately. 

It has long been the rule in this state that an applica- 
tion for a continuance is addressed to the sound discre- 
tion of the trial court and its ruling thereon will not be 
held erroneous unless the record discloses an abuse of 
discretion. It is no abuse of discretion to deny a con- 
tinuance unless it clearly appears that the defendant suf- 
fered prejudice. State v. Lee, 195 Neb. 348, 237 N. W. 
2d 880 (1976); State v. Newton, 193 Neb. 129, 225 N. W. 
2d 562 (1975); Sundahl v. State, 154 Neb. 550, 48 N. W. 
2d 689 (1951); Maher v. State, 144 Neb. 463, 13 N. W. 
2d 641 (1944). In this case, the ground for the defend- 
ant’s motion for a continuance was that a newspaper 
article appeared 1 day prior to the voir dire at the first 
trial. The newspaper article itself was in no way in- 
flammatory and could not be said to have prejudiced pro. 
spective jurors. It merely described the robbery and 
shootings, and stated that the defendant was one of the 
persons charged with the crimes. In fact, the informa- 
tion in the newspaper article was essentially the same 
as that given to each talesman before questioning at 
the voir dire. The defendant has made no showing that 
he suffered prejudice as a result of the trial court de- 
nying a continuance. The denial of the defendant’s 
motion was clearly not an abuse of discretion, and the 
trial court was correct in concluding that whenver the 
case did come to trial such media coverage would likely 
arise. Therefore we hold that the overruling of the de- 
fendant’s motion was not error. State v. Newton, 
supra. , 

In regard to change of venue, a motion for a change 
of venue in a criminal case is addressed to the sound 
discretion of the trial court and its ruling will not be 
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disturbed unless a clear abuse of discretion is shown. 
State v. Irwin, 191 Neb. 169, 214 N. W. 2d 595 (1974); 
State v. Goham, 187 Neb. 34, 187 N. W. 2d 305 (1971); 
Sundahl v. State, supra. See, also, Robinson v. Wolff, 
349 F. Supp. 514 (Neb., 1972). A survey of cases 
throughout the United States shows that among the rel- 
evant factors considered in determining whether a 
change of venue should be granted due to pretrial pub- 
licity are the nature of the publicity; the degree to 
which the publicity has circulated throughout the com- 
munity; the degree to which the publicity circulated in 
areas to which venue could be changed; the length of 
time between the dissemination of the publicity com- 
plained of and the date of trial; the care exercised and 
ease encountered in selection of the jury; the number of 
challenges exercised during the voir dire; the severity 
of the offense charged; and the size of the area from 
which the venire is drawn. See Annotation, Pretrial 
Publicity in Criminal Case as Ground for Change of 
Venue, 33 A. L. R. 3d 17. 

In this case, defendant points to no publicity that was 
inflammatory or prejudicial in nature. There was no ven- 
detta against the defendant in the media. In fact, the 
defendant points to little publicity about the case at all 
other than the descriptions of the robbery and shootings 
at the time they occurred. The publicity here bears not 
the slightest resemblance to the publicity in Sheppard 
v. Maxwell, supra, a case where the very jury which 
heard the case was exposed to highly inflammatory media 
coverage both prior to and during the trial. Defend- 
ant points to no publicity between the time of the rob- 
bery and the newspaper article appearing just prior to 
the first trial in July 1975. Thus the nature and degree 
of the publicity complained of did little to support de- 
fendant’s motion for a change of venue. 

Finally, as previously stated, the trial court took great 
care in selecting the jury, and that of the 69 talesmen 
in the venire at the first trial, only 11 were dismissed 
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for cause because they had formed an opinion as to the 
innocence or guilt of the defendant due to pretrial pub- 
licity. Had the pretrial publicity been as adverse and 
pervasive as the defendant now suggests in his brief, 
there would certainly have been more difficulty in find- 
ing prospective jurors who had not formed such an opin- 
ion. No problems of this nature arose during the trial. 

In reviewing the record we find nothing to indicate 
that the trial court abused its discretion in denying a 
change of venue, and defendant has in no way demon- 
strated how he was prejudiced by the denial. Therefore 
the ruling of the trial court was not error. State v. 
Irwin, supra; Sundahl v. State, supra. 

With regard to sequestering the jury during trial, the 
applicable rule of law is that whether or not a jury is 
kept together during a criminal trial is left to the dis- 
cretion of the court. State v. Bautista, 193 Neb. 476, 227 
N. W. 2d 835 (1975). If a criminal defendant makes no 
showing of prejudice due to failure of the trial court to 
sequester the jury during trial, or if the record dis- 
closes no abuse of discretion on the part of the trial 
judge, denial of sequestration is not error. State v. 
Kirby, 185 Neb. 240, 175 N. W. 2d 87 (1970); Smith v. 
State, 111 Neb. 432, 196 N. W. 633 (1923). 

The defendant has not brought to the attention of 
this court any publicity during either trial that might 
have prejudiced the jurors, let alone evidence that any 
of the jurors were actually exposed to publicity and prej- 
udiced thereby. The trial court explicitly instructed the 
jurors during both trials not to read or listen to any 
media coverage of the case from the time of their ques- 
tioning at the voir dire to the time of the verdict. The 
defendant makes no showing of prejudice, and no abuse 
of discretion appears in the record. Therefore we hold 
that it was not error to overrule defendant’s motion 
for sequestration of the jury during his trials. 

The final issue relevant to publicity is whether the 
court erred in not examining each prospective juror 
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separately and individually during the voir dire. It is 
a well-established rule that in the selection of a jury a 
party ordinarily has no right to examine a juror out of 
the presence of all other jurors. State v. Fiegl, 184 Neb. 
704, 171 N. W. 2d 643 (1969); State v. Kirby, 185 Neb. 
240, 175 N. W. 2d 87 (1970). Defendant contends that 
this case is not “ordinary” because of the pretrial pub- 
licity, and because the case involved a capital of- 
fense. We have already discussed the nature and degree 
of the pretrial publicity, and do not find it to be such 
a significant factor as to require separate and individual 
examination of all talesmen. The fact that this case in- 
volved a capital offense also is not sufficient, even in 
conjunction with the publicity that existed in this case, 
to take this case out of the rule described above, par- 
ticularly in light of the extreme care the trial court 
took in selecting the jury. 

We note that the trial court began the voir dire at 
the first trial by separately examining each talesman. 
The first 27 prospective jurors were examined sepa- 
rately, a process which took 2 full days, and only 4 of 
these jurors were dismissed for cause due to having 
formed opinions as a result of pretrial publicity. At this 
point the trial court concluded that pretrial publicity 
was not a significant factor in the case, and concluded 
the voir dire in groups. Of the remaining 42 talesmen, 
only 7 were dismissed for cause due to having formed 
opinions about the case because of publicity. Although 
a majority of the jurors actually chosen for trial had 
read or heard about the robbery at the time it occurred, 
most had only vague recollections; and each and every 
one stated that he or she had formed no opinion as to 
the innocence or guilt of the defendant. An examina- 
tion of the voir dire shows that the trial court used 
great care in insuring that no jurors ultimately selected 
for the jury were prejudiced because of pretrial pub- 
licity. 

Defendant points to no facts showing that he was 
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prejudiced because of the procedures used to select his 
jury at both trials. No abuse of discretion appears on 
the record, and therefore we conclude that the trial 
court committed no error in conducting the voir dire as 
he did, and in following the general rule described above. 
State v. Kirby, supra. 

We have also examined defendant’s other assignment 
that the court erred in admitting exhibit 16 because of 
lack of foundation. Exhibit 16 was a photograph de- 
picting a bullet hole in a tree behind which Officer Al- 
len was allegedly taking cover. The applicable rule is 
that photographs are admissible in evidence if shown to 
be true and correct representations of the places or sub- 
jects they purport to represent at times pertinent to the 
inquiry. Their admission is largely within the discre- 
tion of the trial court and unless an abuse of discretion 
is shown, error may not be predicated thereon. State v. 
Radcliff, 188 Neb. 236, 196 N. W. 2d 119 (1972). A photo- 
graph proved to be a true representation of what it de- 
picts may properly be received in evidence if a proper 
foundation is laid. State v. Williams, 182 Neb. 372, 155 
N. W. 2d 189 (1967). 

We note in passing that at the time the photograph 
in question was admitted in evidence, a police officer 
had testified that the photograph was a true and accu- 
rate representation of the tree, and it showed a bullet 
hole which the officer had himself seen. No objection 
was made to this testimony. The person who took the 
photograph also testified that it was a true representa- 
tion of the tree, and that it showed a fresh injury to 
the tree. No objection was made to this testimony. 
The photograph, therefore, merely illustrated prior tes- 
timony of witnesses; and this provided an adequate 
foundation for the admission of the photograph in evi- 
dence. The trial court clearly did not abuse its discre- 
tion in admitting the photograph into evidence. 

The contentions of the defendant in this appeal are 
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without merit, and the judgment of the trial court must 


be affirmed. 
AFFIRMED. 


BEVERLY J. STENDER, APPELLEE, V. JOHN L. SULLIVAN, 
DIRECTOR OF THE DEPARTMENT OF MOTOR VEHICLES 


OF THE STATE OF NEBRASKA, APPELLANT. 
246 N. W. 2d 643 


Filed November 3, 1976. No. 40579. 


1. Implied Consent Law: Intoxicating Liquors: Motor Vehicles. 
There is no requirement in our law that the request for a 
chemical test must be made at the scene of the arrest. 

2. Statutes: Courts. It is not within the province of a court to 
read a meaning into a statute that is not warranted by the 
legislative language. 

3. Implied Consent Law: Intoxicating Liquors: Motor Vehicles. 
In Heffernan v. Kissack (1974), 192 Neb. 637, 223 N. W. 2d 
486, we held that a single request to submit to a chemical test 
is sufficient. However, we did not mean to imply, and the 
law does not require, that only one request can be made. 


Appeal from the District Court for Holt County: 
Henry F. REIMER, Judge. Reversed and remanded with 
directions. 


Paul L. Douglas, Attorney General, and Steven C. 
Smith, for appellant. 


Arlen D. Magnuson of Magnuson & Magnuson, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NewrTon, CLINTON, and Bropkey, JJ. 


SPENCER, J. 

The motor vehicle operator’s license of appellee, Bev- 
erly J. Stender, was revoked for failure to comply with 
the provisions of the Nebraska Implied Consent Act. 
On appeal to the District Court the order revoking the 
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license was reversed. The Director of the Department 
of Motor Vehicles prosecutes this appeal. The question 
presented is whether the trial court erred in ruling that 
the arresting officer should have informed the appellee 
of the implied consent law at the scene of the arrest 
and made a single request for a chemical test at that 
point. We hold he did err, and reverse. 

Appellee was arrested while operating a motor ve- 
hicle on the city streets of O’Neill, Nebraska. The tes- 
timony is in dispute as to what transpired at the time - 
of arrest. It is undisputed appellee was not requested 
to give a breath or chemical test at the scene of the ar- 
rest. She was immediately taken to the sheriff’s of- 
fice in the county courthouse in O’Neill. There the ar- 
resting officer read her the implied consent advisement. 

It is appellee’s testimony she was not told the conse- 
quences of her refusal to submit to the test at the 
sheriff’s office. The appellee signed the advisement 
form, which is in the record. The officer testified she 
appeared to understand it. The advisement form spe- 
cifically enumerated the penalties for a first, second, 
and third or subsequent offense. 

The officer testified that after reading the advisement 
form, he asked the appellee several times to submit to 
a chemical test of her blood or urine. Initially she re- 
fused to do so, but when informed by the officer that 
he was going to place her in jail, she stated she would 
submit to a test. The arresting officer and another of- 
ficer took appellee to a local hospital for the purpose of 
obtaining the test. After arriving at the hospital appel- 
lee was asked to sign an authorization to the hospital 
to draw blood. Appellee refused to sign. At the hos- 
pital the officer asked her several times to submit to a 
blood or urine test. After reminding her it was the 
last chance to submit, the officer decided to take her to 
the courthouse jail. When leaving the hospital, appel- 
lee told the officer she would submit to the test but he 
informed her he was going to take her to jail. 
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At the conclusion of the hearing the trial court asked 
the following: ‘I have one question, Officer Williams. 
Did you offer her the chance to take a test at the scene 
of the arrest? It is clear that you offered her a chance 
to take the test and read her rights to her when you 
brought her from the scene of the arrest up to the court- 
house, but did you, at the time of the arrest, explain 
her rights and offer her an opportunity to take a blood 
or urine test out there at the scene of the arrest?” 

The question was answered in the negative. It is 
clear from the above that the trial court found appellee 
was offered a chance to take the test and her rights 
were read to her when she was brought from the scene 
of arrest to the courthouse. 

After the officer answered the question of the trial 
court, the judge stated: ‘Gentlemen, I am going to 
render a decision here that I am going to find that the 
Plaintiff had grounds to refuse to give the test. It is 
my view of the evidence that she should have been asked 
at the scene of the arrest, and asked once. It appears 
that she was harassed for a period of an hour and a 
half or two hours for this test, and I don’t think that is 
right. So, I am finding in favor of the Plaintiff. That 
is all.” 

The trial court was in error. There is no requirement 
in our law that the request for a chemical test must be 
made at scene of the arrest. Neither is there any re- 
quirement in our law that only one request may be 
made to secure a defendant’s consent to take the test. 
It is not within the province of a court to read a mean- 
ing into a statute that is not warranted by the legisla- 
tive language. Bachus v. Swanson (1965), 179 Neb. 1, 
136 N. W. 2d 189. 

Appellee reads too much into Heffernan v. Kissack 
(1974), 192 Neb. 637, 223 N. W. 2d 486. We there held 
that a single request to submit to a test is sufficient 
and there is no requirement that a second request be 
made if the person arrested refuses the initial request. 
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However, we did not mean to imply and the law does 
not require that only one request can be made. It is 
definitely to a defendant’s advantage to be given an op- 
portunity to avoid the consequences of a hasty decision. 
We do not condemn multiple requests by law enforce- 
ment officers to obtain a chemical test. In many in- 
stances the person arrested is in some state of confusion 
and more than one request may be desirable. The of- 
ficer’s attempt to convince appellee to submit to a test 
by multiple requests was not harassment but indicated 
due consideration for her condition. In no way can it 
be held to provide the appellee with reasonable ground 
for refusal. 

The trial court was in error. The appellee refused to 
submit to a chemical test and she failed to meet her 
burden of showing that her refusal was reasonable. 
There is nothing in the record which even remotely sug- 
gests any reasonable grounds for her refusal. 

The judgment of the District Court is reversed and 
the cause is remanded with directions to enter a judg- 
ment affirming the revocation of the appellee’s motor 
vehicle operator’s license and privileges under the Ne- 
braska Implied Consent Act. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, Vv. RoDNEY L. BERNTH, 
APPELLANT. 
246 N. W. 2d 600 


Filed November 3, 1976. No. 40611. 


1. Searches and Seizures: Affidavits: Probable Cause. It has 
long been the rule that reasonable grounds for the issuance 
of a search warrant to search specified premises exist if 
the apparent facts set out in the affidavit are such that a 
reasonably discreet and prudent man would be led to believe 
the property sought was on the premises described. 

Affidavits for search warrants must 
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be tested and interpreted by magistrates and courts in com- 

mon-sense and realistic fashion, and technical requirements of 

elaborate specificity once exacted under common-law pleadings 
have no proper place in the area. 

Where circumstances are detailed in 

an affidavit for a search warrant, and where reason for cred- 

iting the source of the information is given, and where a 

magistrate has found probable cause, courts should not in- 

validate a warrant by interpreting the affidavit in a hypertech- 
nical rather than in a common-sense manner. 

Although in a particular case it may 
not be easy to determine when an affidavit for a search war- 
rant demonstrates existence of probable cause, resolution of 
doubtful or marginal cases in the area should be largely de- 
termined by preference to be accorded to warrants. 

5. Criminal Law: Words and Phrases. A lesser included offense 
is one which includes some of the elements of the crime charged 
without the addition of any element irrelevant to the crime 
charged. 

6. Criminal Law: Controlled Substances. Possession of a con- 
trolled substance is an included offense within a charge of 
possession with intent to distribute. 


Appeal from the District Court for Hall County: 
Lioyp W. KELLy, Jr., Judge. Affirmed in part, and in 
part reversed. 


Cunningham, Blackburn, VonSeggern & Livingston, 
for appellant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwToNn, CLINTON, and BRODKEY, JJ. 


NEWTON, J. 

The defendant, on trial to the court, was convicted 
of possession of marijuana, and possession of marijuana 
with intent to distribute it. He was sentenced to 2 years 
probation and a fine of $150 on each count. 

Two propositions are presented on appeal. Should ev- 
idence of the marijuana found pursuant to a search 
warrant be suppressed? Do the two counts contained in 
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the information set out two separate offenses or is one 
a lesser included offense? 

The search warrant is challenged solely on the ground 
that the affidavit therefor failed to sufficiently indicate 
that the marijuana was kept at defendant’s residence, 
the locale of the search. The affidavit stated that the 
defendant had informed a concedely reliable informant 
that he had “pounds of grass for sale.” The affidavit 
further stated that the informant had identified de- 
fendant’s place of residence and that affiant believed 
the controlled substance was situated there. Is this suf- 
ficient identification of the situs of the marijuana? 

It has long been the rule that reasonable grounds for 
the issuance of a search warrant to search specified 
premises exist if the apparent facts set out in the af- 
fidavit are such that a reasonably discreet and prudent 
man would be led to believe the property sought was 
on the premises described. See, Dumbra v. United 
States, 268 U.S. 435, 45 S. Ct. 546, 69 L. Ed. 1032; United 
States v. Stewart, 79 F. Supp. 313; United States v. 
Rahn, 511 F. 2d 290 (10th Cir., 1975). 

In Bastida v. Henderson, 487 F. 2d 860 (Sth Cir., 1973), 
involving a search for pistols used in a robbery there 
was no definite information as to the situs of the pistols 
but the search was held to have been made on probable 
cause. The court stated: “In issuing a search warrant 
the magistrate must exercise his own judgment as to 
whether the facts alleged in the affidavit constitute 
probable cause for issuance of the warrant, he must act 
on the entire picture disclosed to him, he is entitled to 
use his common sense, and the courts have gone so far 
as to say that when this is done his determination is 
conclusive in the absence of arbitrariness. * * * 

“They feared that they had killed their victim but 
they had not thrown away their pistols. A very likely 
place to find them thereafter would either be on the 
persons of the assailants or about the premises where 
they lived. In any event, it was not unreasonable or 
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arbitrary for the magistrate to find that there was 
probable cause to believe such to be the case. It neces- 
sarily follows that a statement of the informer (re- 
peated in the affidavit) that the pistols would ‘still be 
within the apartment on April 17’ was not an indis- 
pensable prerequisite to the validity of the warrant is- 
sued in reliance upon its allegations.” 

In United States v. Mulligan, 488 F. 2d 732 (9th Cir., 
1973), it was held: “Although there was no direct ev- 
idence that any evidence from the burglary was inside 
Dinsio’s residence, there was sufficient evidence from 
which the magistrate could use his common sense to in- 
fer that the loot and tools, if not buried, were probably 
in the house.” 

In Agnellino v. State of New Jersey, 493 F. 2d 714 
(3d Cir., 1974), it was held: ‘Probable cause for is- 
suance of search warrant existed where, accepting as 
reliable underlying facts appearing in affidavit, a man 
of reasonable caution would have been warranted in be- 
lieving that defendant was concealing stolen television 
sets, and that one of sets had previously been trans- 
ferred to informant at a place within close proximity 
to a business establishment which was owned and op- 
erated by defendant and was of sufficient size and char- 
acter to conveniently conceal televisions.” See, also, 
United States v. Lucarz, 430 F. 2d 1051 (9th Cir., 1970); 
United States v. Rahn, supra. 

In United States v. Ventresca, 380 U. S. 102, 85 S. Ct. 
741, 13 L. Ed. 2d 684, it was held: Affidavits for search 
warrants must be tested and interpreted by magistrates 
and courts in commonsense and realistic fashion, and 
technical requirements of elaborate specificity once ex- 
acted under common-law pleadings have no proper place 
in the area. Where circumstances are detailed in af- 
fidavit for search warrant, and where reason for cred- 
iting source of information is given, and where magis- 
trate has found probable cause, courts should not invali- 
date warrant by interpreting affidavit in hypertechnical 
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rather than in commonsense manner. Though in par- 
ticular case it may not be easy to determine when af- 
fidavit for search warrant demonstrates existence of 
probable cause, resolution of doubtful or marginal cases 
in area should be largely determined by preference to 
be accorded to warrants. 

An individual’s residence is a private area inaccessible 
to all others. Its contents can only be determined by 
persons other than the occupants or invitees on the basis 
of observation of the inhabitants, their actions, and re- 
marks. Seldom can an affiant seeking a search warrant 
state positively that a certain residence contains contra- 
band. Such a conclusion can only be arrived at by a 
magistrate on consideration of known facts and 
common-sense probabilities. Controlled substances are 
of considerable value on the street, much sought after 
by users, and, unless kept in a safe place, subject to 
theft. Wide experience over the years has demonstrated 
that such items are usually kept in a dealer’s place of 
residence and under constant surveillance or supervision. 
The defendant was obviously a dealer. He had “pounds” 
of marijuana. Such a quantity would not be carried 
on his person or left unprotected in an automobile. 
Where then does logic and common sense dictate that 
it would be kept? There is only one answer, his resi- 
dence. A magistrate is not required to ignore the les- 
sons of experience or to disregard logic and common 
sense. We conclude that the affidavit for a search war- 
rant was sufficient and the motion to suppress evidence 
properly overruled. 

The second issue presents the question of whether 
“possession” is a separate or included offense in regard 
to “possession with intent to distribute.” We have held 
that a lesser included offense is one which includes some 
of the elements of the crime charged without the ad- 
dition of any element irrelevant to the crime charged. 
See, State v. Jones, 186 Neb. 303, 183 N. W. 2d 235; 
State v. McClarity, 180 Neb. 246, 142 N. W. 2d 152. 


818 NEBRASKA REPORTS [Vor. 196 
State v. Bernth 


Possession and possession for sale or distribution of 
controlled substances are generally treated as one of- 
fense. In United States v. Upthegrove, 504 F. 2d 682 
(6th Cir., 1974), it was held that possession of a con- 
trolled substance is a lesser included offense within a 
charge of possession with intent to distribute. To the 
same effect are State v. Johnson, 112 Ohio App. 124, 
165 N. E. 2d 814; Jerskey v. State (Wyo.), 546 P. 2d 173; 
People v. Brown, 185 Colo. 272, 523 P. 2d 986. There 
are also a number of cases which hold that possession 
of a controlled substance is a lesser included offense in 
a charge of sale or transporation. See, State v. Morales 
(Ore. App.), 537 P. 2d 109; Fairman v. State, 83 Nev. 
137, 425 P. 2d 342; Layton v. State (Fla. App.), 309 So. 
2d 204; People v. Droz, 360 N. Y. S. 2d 681, 46 App. Div. 
2d 751. There are some cases holding to the contrary 
where charges of possession of a controlled substance 
and of sale or transportation of such substance are in- 
volved. See, State v. Davis, 68 N. J. 69, 342 A. 2d 841; 
State v. Cameron, 283 N. C. 191, 195 S. E. 2d 481; Brock 
v. Commonwealth (Ky. App.), 479 S. W. 2d 644; People 
v. Stewart, 46 Mich. App. 282, 207 N. W. 2d 907. 

It is apparent that the same evidence is sufficient to 
sustain a charge of possession of a controlled substance 
and possession with intent to distribute. The only dis- 
tinction is one of intent. Intent is a mental process 
which is ordinarily inferred from the surrounding cir- 
cumstances and in drug cases the quantity of the drug 
on hand is often determinative, although evidence of 
former sales and the fact that the defendant is not a 
user of the drug may be important considerations. In 
any event, proof of possession with intent to distribute 
necessarily proves simple possession. “Possession” in- 
cludes the identical elements contained in a charge of 
“possession with intent to distribute” except for the ele- 
ment of intent. We therefore conclude that the charge 
of “possession” was a lesser included offense within the 
charge of “possession with intent to distribute.” 
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The judgment of the District Court is affirmed with 
the exception that it is reversed as to the conviction 
and sentence on the charge of simple possession. 

AFFIRMED IN PART, AND IN PART REVERSED. 


McCown, J., dissenting. 

The majority opinion here goes far beyond any prior 
decisions of this court, or of any other court, in emascu- 
lating the Fourth Amendment protection against un- 
reasonable searches and seizures. This court now holds 
that if an affidavit for a search warrant shows only 
that a “reliable” informer reported that a named indi- 
vidual orally stated that he “had pounds of grass for 
sale,” that information standing alone is sufficient to 
establish probable cause for the issuance of a warrant 
to search the residence of the individual who reportedly 
made the statement. The holding necessarily means 
that a search warrant could also have been properly is- 
sued to search the individual’s automobile, office, place 
of business, or any other place under his control. There 
is no case cited in the majority opinion, nor have we 
found one anywhere, in which the affidavit for the 
search warrant contained nothing more than the bare 
report of an informer that a suspect had stated that he 
had contraband. 

The law is clear that in passing on the validity of a 
search warrant, the court may consider only informa- 
tion brought to the attention of the magistrate. For 
the affidavit of a tip from an informant to be suffi- 
cient, the magistrate must be informed of (1) some of 
the underlying circumstances from which the informant 
concluded that the articles were located where he 
claimed they were, and (2) some of the underlying cir- 
cumstances from which he also concluded that the in- 
formant was credible. See, Aguilar v. Texas, 378 U. S. 
108, 84 S. Ct. 1509, 12 L. Ed. 2d 723; State v. Holloway, 
187 Neb. 1, 187 N. W. 2d 85; State v. Glouser, 193 Neb. 
190, 226 N. W. 2d 328; State v. LeDent, 185 Neb. 380, 
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176 N. W. 2d 21. It is conceded in this case that the 
informer was reliable. 

A recital of some of the underlying circumstances in 
the affidavit for a search warrant is essential if the 
magistrate is to perform his function. Mere affirmance 
of belief or suspicion is not sufficient. See State v. Hol- 
loway, supra. The affidavit here recited a bare con- 
clusion reflecting only suspicion. It recited none of the 
underlying circumstances from which either the in- 
former or the affiant concluded that the marijuana was 
located in the residence of the defendant. There was no 
information against the defendant before the magistrate 
except the quoted statement from the affidavit, nor was 
any other information presented at the suppression hear- 
ing. There is no information in the affidavit that the 
defendant had ever been associated with drug or crim- 
inal activities, or had ever possessed, sold, or used mari- 
juana. There is no information or circumstance of any 
kind to support any such assumption, except for the fact 
that the defendant reportedly made the quoted state- 
ment. Yet the majority opinion says: “The defendant 
was obviously a dealer.” If that be true, then the same 
conclusion would necessarily follow as to any citizen 
who was reliably reported to have made the same state- 
ment, even if the statement was made in jest. As the 
trial court said at the original suppression hearing: 
“Well, I guess I’d better not tell anyone that I have 
marijuana in my home, or I may be invaded by the po- 
lice.” 

The Fourth Amendment to the Constitution of the 
United States and Article I section 7, of the Constitu- 
tion of Nebraska, provide: “The right of the people to 
be secure in their persons, houses, papers, and effects 
against unreasonable searches and seizures shall not be 
violated; and no warrant(s) shall issue but upon prob- 
able cause, supported by oath or affirmation, and par- 
ticularly describing the place to be searched and the 
person(s) or thing(s) to be seized.” 
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The decision of this court effectively destroys the pro- 
tection afforded to every citizen under the specific 
terms of the Constitution of the United States and the 
Constitution of Nebraska. It also sets out a new and 
unique basis for determining what constitutes probable 
cause for the issuance of a search warrant. If the home 
of any citizen is open to police search whenever a re- 
liable informer reports that the citizen made a state- 
ment implicating himself in the possession of illegal 
substances or things, the dread spectre of a police state 
is all too close and real. Constitutional freedoms should 
never be so easily discarded. The trial court’s determi- 
nation at the original suppression hearing was eminently 
correct, and should have been approved by this court. 

CLINTON, J., dissenting. 

I dissent because the affidavit recites none of the un- 
derlying circumstances from which either the informer 
or the affiant concluded that the marijuana was located 
in the residence of the defendant. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM OWEN KING, 


APPELLANT. 
246 N. W. 2d 477 


Filed November 3, 1976. No. 40659. 


Criminal Law: Sentences. Proportionality in sentencing ought to 
mean, among other things, that the more serious offenses gen- 
erally merit the greater punishment, and that those offenders 
who offer the greatest menace to society deserve the greater 
punishment. 


Appeal from the District Court of Hall County: 
DonaALD H. WEAavER, Judge. Affirmed as modified. 


John R. Hall of McDermott & Hall, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 
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Heard before WuiITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwToNn, CLINTON, and Bropkey, JJ. 


CLINTON, J. 

The defendant was found guilty by a jury on a charge 
of burglary. He was also found guilty by the court on 
a second count as being an habitual criminal and was 
sentenced to a term of not less than 20 nor more than 
30 years in the Nebraska Penal and Correctional Com- 
plex. He appeals and contends the sentence is excessive. 
We reduce the sentence to not less than 10 (the manda- 
tory minimum required by section 29-2221, R. R. S. 1943), 
nor more than 30 years. 

The defendant was 47 years of age at the time of 
trial. He had served six previous terms of varying du- 
ration, all for burglary. He is an alcoholic. He has 
never been involved in a crime of violence and his psy- 
chiatric examination indicates he has no tendency to 
violence. The burglary of which he was convicted in 
the present instance consisted of breaking the glass door 
of an automobile service station, then entering and 
opening a vending machine which apparently contained 
no coins. One previous burglary also involved a service 
station and vending machine. The nature of the other 
burglaries is not disclosed. In the present case he was 
observed in the act of the burglary and was appre- 
hended when he fled. About 114, months before the date 
of his present offense he had been released from his last 
prison term. Following that he sought employment, but 
found none, and at the time of the current offense had 
about $1 in his pocket. 

His social history includes the following: His father 
died when he was 7 years old. He quit school during the 
seventh grade. School records indicate that he was slow, 
dependable, industrious and respectful, but that he at- 
tended school only irregularly and thus failed. Disci- 
pline was lacking in the family after his father’s death. 
He began to consume alcohol at age 14. His mother 
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died when he was 17. His only work has been as a 
laborer at very low wages. He does his time in the 
penitentiary well and causes no problems. 

Although he is average or above average in intelli- 
gence, he has what is described as a passive-dependent 
type of personality and is characterized as indecisive, 
fearful of assertion, and timid. He fails to learn either 
from experience or punishment, 

Presumably one of the reasons this court is empow- 
ered by statute to reduce sentences is to afford some ad- 
ditional opportunity at the appellate level of achieving 
proportionality in sentencing. Proportionality ought 
to mean, among other things, that the more serious of- 
fenses generally merit the greater punishment, and that 
those offenders who offer the greatest menace to so- 
ciety deserve the greater punishment. 

Despite the defendant’s long criminal record and his 
apparent inability to learn either from experience or 
from punishment, we do not think that society’s expres- 
sion of outrage in this case ought to be the same as in 
the cases of rape, kidnapping, murder, and deliberate 
shooting with intent to kill. A look at some recent cases 
before this court will aid our perspective: State v. 
Leonard, ante p. 731, 246 N. W. 2d 68 (burglary of 
the prison store by an inmate, habitual criminal charge 
added, sentence 10 years); State v. Houston, ante p. 724, 
246 N. W. 2d 63 (robbery, use of firearm, shooting 
with intent to kill, 10 to 25 years); State v. Franklin, 
194 Neb. 630, 234 N. W. 2d 610 (kidnapping, rape, and 
sodomy, consecutive terms totaling 14 to 19 years); 
State v. Barajas, 195 Neb. 502, 238 N. W. 2d 913 (murder 
in the second degree, 25 years; by virtue of the operation 
of section 83-1,105, R. S. Supp., 1976, actually 10 to 25). 

The minimum portion of the indeterminate sentence 
imposed in this case, 20 years, is actually the longest 
minimum that could be imposed under the provisions of 
the pertinent statutes, section 29-2221, R. R. S. 1943, 
and section 83-1,105(1), R. S. Supp., 1976, i.e., one-third 
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of the 60-year maximum. We know that as a practical 
matter the minimum portion of an indeterminate sen- 
tence is that which measures the severity of the sen- 
tence. If the longest minimum is imposed in cases such 
as this, then there is no room for more severe punish- 
ment of habitual criminals whose crimes constitute a 
greater menace to society and who are more morally 
reprehensible, e.g., as in the case of the armed robber 
who repeatedly endangers life. Leeway must be left to 
effectuate proportionality as best we can. 

It may well be that the defendant must be ware- 
housed for the rest of his life, but this can be best judged 
at a later time by those who have charge of supervising 
his incarceration and determining the time of his re- 
lease as permitted or required by law. We ought not 
to unduly tie their hands in this case. Society’s expres- 
sion of moral condemnation does not, in our judgment, 
require a minimum term of 20 years, but rather the 
statutory minimum. See our comments in State v. 
Houston, supra. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, Vv. DouGLas L. MAnn, 
APPELLANT. 
246 N. W. 2d 604 


Filed November 3, 1976. No. 40717. 


Motor Vehicles: Sentences: Statutes: Criminal Law. The dis- 
cretionary power given to the court in section 60-427, R. R. 
S. 1943, to suspend a license to operate a motor vehicle is lim- 
ited to a charge of operating a motor vehicle in such a manner 
as to endanger life, limb, or property, brought under appro- 
priate statutes or ordinances, and does not apply to a charge 
of speeding standing alone. 


Appeal from the District Court for Sarpy County: 
Ronap E, Reacan, Judge. Affirmed as modified. 
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Paul E. Watts, J. Joseph McQuillan, Gerald E. Moran, 
and Robert C. Sigler, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk Brown, 
for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKey, JJ. 


McCowy, J. 

The defendant entered a plea of guilty to a charge of 
“speeding 100 M.P.H. in a 55 zone” on December 28, 1975, 
at a point 2 miles east of Springfield, in Sarpy County, 
Nebraska. The Sarpy County court imposed a fine of 
$100 and costs and suspended the defendant’s motor ve- 
hicle operator’s license for a period of 60 days. The 
county court denied defendant’s motion to modify sen- 
tence by eliminating that portion of the sentence sus- 
pending the operator’s license of defendant. On appeal 
to the District Court the judgment of the county court 
was affirmed and this appeal followed. 

This case turns on an interpretation of a portion of 
section 60-427, R. R. S. 1943. The statute generally au- 
thorizes a judge, in his discretion, to suspend a motor ve- 
hicle operator’s license for not less than 10 days nor 
more than a year upon conviction for a traffic viola- 
tion under the conditions set forth in the statute. The 
critical first portion of that statute reads: “Upon con- 
viction of any pérson in any court within this state of 
any violation of (1) any law of this state pertaining to 
the operation of motor vehicles or (2) any city or vil- 
lage ordinance pertaining to the operation of a motor 
vehicle in such a manner as to endanger life, limb, or 
property, * * *.” The only change in this portion of the 
statute since 1947 occurred in 1957, when the numbers 
(1) and (2) were inserted at the positions shown above. 
No subsequent changes of this portion of the statute 
have been made since. The 1957 amendment made 
substantial changes and additions in the latter portions 
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of section 60-427, R. R. S. 1943, with respect to drunken 
driving offenses. These changes will be discussed later. 

The critical issue on this appeal is whether or not the 
1957 amendment of section 60-427, R. R. S. 1943, was 
intended to, or did, overrule a 1955 opinion of this court, 
Olson v. State, 160 Neb. 604, 71 N. W. 2d 124. The hold- 
ing in Olson was based upon the language quoted above 
but without the addition of the “(1)” and “(2).” Olson 
held that the discretionary power to suspend an oper- 
ator’s license under section 60-427, R. R. S. 1943, was 
limited to charges of operating a motor vehicle in such 
a manner as to endanger life, limb, or property, or 
while under the influence of alcoholic liquor or any 
drug, brought under appropriate statutes or ordinances 
and did not apply to a simple charge of speeding. Ol- 
son specifically held that where there was no allegation 
in a speeding charge that a defendant operated a motor 
vehicle in such a manner as to endanger life, limb, or 
property, the statute, being criminal in nature, must be 
strictly construed and may not be extended by implica- 
tion. 

Olson also reaffirmed this court’s previous holding 
that where a person is charged and convicted under an 
applicable statute for operating a motor vehicle “in such 
a manner as to endanger life, limb, or property,” his 
license may be suspended pursuant to the provisions of 
section 60-427, R. R. S. 1943, unless a greater period of 
suspension is mandatory under the ‘charging statute. 
The Olson court specifically rejected the contention by 
the State that the words “in such a manner as to en- 
danger life, limb, or property” should be applied only 
to violations of city or village ordinances and not to 
violations of ‘any law of this state.’ The State now 
makes the same identical arguments here. The State 
contends that a conviction under any state statute per- 
taining to the operation of motor vehicles is sufficient 
to justify the suspension of an operator’s license under 
section 60-427, R. R. S. 1943. The State concedes that 
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allegations and proof that a violation was “in such a 
manner as to endanger life, limb, or property” are re- 
quired before a license may be suspended for a violation 
of city or village ordinances pertaining to the operation 
of motor vehicles. Nevertheless, the State contends 
that the 1957 amendment of section 60-427 evidenced the 
Legislature’s intent to overrule Olson and to authorize 
license suspensions for state law violations upon con- 
viction alone, and upon a wholly different basis than 
similar violations of city or village ordinances. We can- 
not agree. 

Until 1957, section 60-427, R. R. S. 1943, had not been 
changed since 1947, and during that time, by its spe- 
cific terms, it applied not only to operation of vehicles 
in such a manner as to endanger life, limb, or property 
in violation of either state law or local ordinances, but al- 
so specifically applied to operating a vehicle while under 
the influence of alcoholic liquor, both under the state 
statutes and under any city or village ordinances. Until 
1953, there were no statutes authorizing suspension or 
revocation of an operator’s license for drunken driving 
except section 60-427, R. R. S. 1943. Until 1953, the pen- 
alty section for a drunken driving conviction under state 
law had no provision authorizing the suspension or rev- 
ocation of an operator’s license. The section simply di- 
rected the court to order a convicted defendant not to 
drive for periods of time varying from 30 days to 2 
years, with the exact time generally left to the discre- 
tion of the court. In 1953, for the first time, section 39- 
727, R. R. S. 1943, authorized the court to revoke or sus- 
pend an operator’s license upon conviction for violation 
of the state drunken driving law. In 1953, for the first 
time, section 39-727, R. R. S. 1943, required a mandatory 
revocation of a driver’s license for specified periods of 
time for first, second, or third offenses of drunken 
driving. From 1953 until 1957, both section 60-427 and 
39-727, R. R. S. 1943, authorized suspension or revocation 
of an operator’s license for violation of state drunken 
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driving law. At the same time section 60-427, R. R. S. 
1943, remained the only section authorizing suspension 
of an operator’s license for a drunken driving conviction 
under city or village ordinances. License suspensions 
under section 60-427, R. R. S. 1943, were discretionary 
while suspensions under section 39-727, R. R. S. 1943, were 
mandatory, and the time periods specified were also 
different. 

This extensive history is pertinent in view of the 
statement of purpose by the judiciary committee on 
L.B. 388 to amend section 60-427, R. R. S. 1943, in the 
1957 session of the Legislature. That statement of pur- 
pose read: “This bill clarifies the question of when an 
operator’s license may be suspended for a conviction of 
drunken driving. Presently the penalty for such con- 
viction for violation of a state law is different than 
for violation of a city ordinance. The bill makes the 
revocation of a license period for drunken driving the 
same, whether the charge be brought under a city ordi- 
nance or a state law.” 

L.B. 388 completely changed the application of section 
60-427, R. R. S. 1943, to drunken driving violations by 
excepting operation of a motor vehicle while under the 
influence of alcoholic liquor or any drug from the dis- 
cretionary suspension of license provisions entirely. It 
also specifically provided that upon conviction in any 
court in the state for violation of any city or village 
ordinance pertaining to the operation of a motor ve- 
hicle while under the influence of alcoholic liquor or 
any drug the judge shall suspend the motor vehicle op- 
erator’s license for a period of 6 months. That provision 
then coincided with the penalty for a first offense 
drunken driving conviction for violation of a state stat- 
ute under section 39-669.07, R. R. S. 1943, formerly sec- 
tion 39-727. Those changes in section 60-427, R. R. S. 
1943, where the only material or substantial changes 
that were made unless it can be said that the house- 
keeping addition of (1) and (2) was a substantial change. 
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It is quite clear that the Legislature had no intention 
to change any material portions of section 60-427 except 
those dealing with the drunken driving provisions. It 
is undisputed that the Legislature made extensive lan- 
guage changes in the law for the stated purpose of mak- 
ing license suspension penalties for drunken driving iden- 
tical, whether the violation charged was under state law 
or under city or village ordinances. It is unrealistic to 
assume that by the mere insertion of (1) and (2) the 
Legislature intended to change authorized license sus- 
pension penalties for all other offenses to make them 
different, depending on whether the prosecutions were 
brought under state or under city or village ordinances. 
Any such assumption is not only unsupported by the 
record but is wholly unreasonable. 

In the case at bar the charge was speeding. There 
was no allegation that the violation was in such a man- 
ner as to endanger life, limb, or property, and under a 
plea of guilty there was no evidence. Olson v. State, 
160 Neb. 604, 71 N. W. 2d 124, has not been overruled, 
either by this court or by the Legislature, and its rea- 
soning is still valid. 

The discretionary power given to the court in section 
60-427, R. R. S. 1943, to suspend a license to operate a 
motor vehicle is limited to a charge of operating a mo- 
tor vehicle in such a manner as to endanger life, limb, 
or property, brought under appropriate statutes or or- 
dinances, and does not apply to a charge of speeding 
standing alone. 

The rule is that when part of a sentence is illegal, 
an appellate court may, if the sentence is divisible, mod- 
ify it by striking out the illegal part. Olson v. State, 
supra, 

The order of the District Court is modified and that 
part of the sentence suspending the defendant’s license 
to operate a motor vehicle is stricken. 

AFFIRMED AS MODIFIED. 
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SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion here- 
in because I do not believe that Olson v. State (1955), 
160 Neb. 604, 71 N. W. 2d 124, even if correctly decided, 
is controlling herein. The Olson decision was filed by 
this court on June 17, 1955, the same day the Sixty- 
seventh Legislature adjourned sine die. The amend- 
ments to section 60-427, R. R. S. 1943, here in question 
were made by the Sixty-eighth Legislature, which con- 
vened January 1, 1957, the earliest possible opportunity 
to alter section 60-427 following the ruling in Olson. 

As we stated in Ledwith v. Bankers Life Ins. Co. 
(1952), 156 Neb. 107, 54 N. W. 2d 409: “The change in 
the phraseology of an amendatory statute raises a pre- 
sumption that a departure from the old law was in- 
tended.” 

The statute before amendment read, so far as ma- 
terial herein: ‘Upon conviction in any court within this 
state of any violation of any law of this state pertaining 
to the operation of motor vehicles or of any city or vil- 
lage ordinance pertaining to the operation of a motor 
vehicle in such a manner as to endanger life, limb or 
property, or while under the influence of alcoholic liq- 
uor or any drug * * * the magistrate or judge of such 
court may, in his discretion, suspend the license of such 
convicted person to operate a motor vehicle.” 

Section 60-427, R. R. S. 1943, now reads: “Upon 
conviction of any person in any court within this state 
of any violation of (1) any law of this state pertaining 
to the operation of motor vehicles or (2) any city or 
village ordinance pertaining to the operation of a mo- 
tor vehicle in such a manner as to endanger life, limb, 
or property, except for operating a motor vehicle while 
under the influence of alcoholic liquor or any drug, the 
judge of such court may, in his discretion, suspend the 
license of such convicted person to operate a motor ve- 
hicle * * *.” 

The general rule with regard to the interpretation 
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of an amended statute is that the amended act is or- 
dinarily to be construed as if the original statute had 
been repealed and a new and independent act in the 
amended form had been adopted in its stead. In the 
Olson case the State contended that the phrase “in such 
a manner as to endanger life, limb, or property,” as then 
written, applied only to violations of city or village or- 
dinances contained in such provisions and not to viola- 
tions of any law of this state. In that case, this court 
rejected that interpretation, stating: “There is nothing 
in the grammatical construction of the sentence nor its 
punctuation to suggest such a meaning.” The Legisla- 
ture then amended the statute to specifically separate 
the two provisions so that now it should be apparent 
that the phrase “in such a manner as to endanger life, 
limb, or property” applies only to violations of city or 
village ordinances and not to any law of this state per- 
taining to the operation of motor vehicles. 

It seems to me the majority opinion ignores the 
obvious when it holds the Olson case controlling here- 
in. The statutory alteration in this case was by direct 
and specific act of the Legislature, at the earliest time 
it was possible to do so after the filing of the Olson 
opinion. To hold as the court now does, in my judg- 
ment, specifically ignores the action of the Legislature 
and the grammatical construction of the sentence and 
its punctuation. 

The defendant was charged with driving 100 miles per 
hour in a 55 mile per hour speed zone at night for a 
distance of at least 2 miles. This offense in my judg- 
ment merited the penalty imposed, and I would affirm 
the judgment of the trial court. 

Wuite, C. J., and Bostaucu, J., join in this dissent. 
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STATE OF NEBRASKA, APPELLEE, Vv. SAMMY HOWELL, 
APPELLANT, 
246 N. W. 2d 479 


Filed November 3, 1976. No. 40721. 


1. Criminal Law: Trial: Evidence. Proof that an exhibit remained 
in the custody of law enforcement and court officers is suf- 
ficient to prove a chain of possession. 

2. Criminal Law: Controlled Substances: Words and Phrases. Un- 
lawful delivery of a controlled substance includes both actual 
and constructive delivery. It is not necessary for the State to 
show actual physical transfer of the controlled substance from 
the defendant. 

3. Criminal Law: Trial: Prosecuting Attorneys: Records. State- 
ments constituting alleged misconduct of counsel in argument 
to the jury should be taken by the court reporter at the trial 
together with the objections made and the ruling of the trial 
court. 


Appeal from the District Court for Adams County: 
NorRIs CHADDERDON, Judge. Affirmed. 


Walter J. Matejka, for appellant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropKEy, JJ. 


BosLaucy, J. 

The defendant was convicted of three counts of de- 
livering a controlled substance. The first count involved 
LSD. The other two counts involved marijuana. The 
defendant has appealed and contends the evidence was 
not sufficient to support the conviction; the trial court 
erred in receiving certain exhibits; and the trial court 
erred in failing to declare a mistrial. 

All three counts involved the sale of a controlled sub- 
stance to an undercover agent employed by the State. 
The first transaction took place on November 21, 1974. 
The agent testified he purchased two “lids” of marijuana 
from the defendant for $30. The agent gave the money 
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to the defendant and a short time later an accomplice, 
Kenny Rhodes, returned and delivered the marijuana to 
the agent. 

The second transaction took place on November 23, 
1974. On this occasion the defendant handed four cap- 
sules of LSD to Larry Alberts, an accomplice, who in 
turn delivered the capsules to the agent. 

The third transaction took place on December 13, 1974, 
when the agent purchased a bag of marijuana for $20. 
On this occasion the defendant personally handed the 
marijuana to the agent. 

After each transaction the agent delivered the con- 
trolled substance to a police officer who placed it in an 
evidence locker until it was delivered to the state lab- 
oratory for testing. After the tests were completed 
the controlled substance involved in each transaction 
was kept in a police evidence locker until the trial. The 
evidence as to identification and chain of possession 
was sufficient foundation to permit the exhibits to be 
received in evidence. See State v. Guetierrez, 187 Neb. 
383, 191 N. W. 2d 164. 

The evidence was also sufficient to permit the jury 
to find that the defendant participated in each trans- 
action although in two instances the controlled sub- 
stance was handed to the agent by an accomplice of the 
defendant. Such facts do not constitute a defense to a 
charge of delivery. The statute punishes both actual 
and constructive delivery whether or not there is an 
agency relationship. § 28-4,115 (13), R. R. S. 1943. 
See State v. Guyott, 195 Neb. 593, 239 N. W. 2d 781. 

The third assignment of error relates to alleged mis- 
conduct of the county attorney. in closing argument. 
The argument was not recorded and there is no basis 
upon which the ruling of the trial court on the motion 
for a mistrial can now be reviewed in this court. State- 
ments made in argument to which objection is made 
should be recorded by the court reporter. See, Peery v. 
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State, 165 Neb. 752, 87 N. W. 2d 378; Garska v. Harris, 
172 Neb. 339, 109 N. W. 2d 529. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. DAvID WILLIAMS, 
APPELLANT. 
246 N. W. 2d 480 


Filed November 3, 1976. No. 40737. 


Criminal Law: Sentences. A sentence imposed within statutory 
limits will not be disturbed on appeal absent an abuse of dis- 
cretion. 


Appeal from the District Court for Lancaster County: 
Dae E. FAHRNBRUCH, Judge. Affirmed. 


Miles W. Johnston, Jr., for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before WuitEe, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwrTon, CLINTON, and BRoDKEy, JJ. 


Wuite, C. J. 

The sole issue in this case is whether or not the de- 
fendant received an excessive sentence. 

The defendant entered a plea of guilty to a felony 
charge of robbery. The District Court accepted the de- 
fendant’s plea and sentenced him to 3 years imprison- 
ment in the Nebraska Penal and Correctional Complex. 

On December 1, 1975, the defendant went to the 
house of a companion, Forrest Lohmeier. There, 
Lohmeier and Mark Hicks, another of the defendant’s 
companions, were discussing robbing a nearby service 
station. They asked the defendant to join them. He 
agreed. The trio then walked a few blocks to the serv- 
ice station and forcibly robbed the attendant of several 
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hundred dollars. The defendant’s companions bran- 
dished pellet guns, and the defendant a knife, during 
the course of the robbery. The defendant had no phys- 
ical contact with the robbery victim nor did he say any- 
thing. After the robbery, the trio returned to Loh- 
meier’s house and divided the money. 

The defendant argues that under the circumstances 
of this case the sentence imposed by the District Court 
is excessive, and suggests in his brief that a more ap- 
propriate disposition would be either probation or an 
evaluational commitment to the Youth Development 
Center at Kearney. 

The defendant received the minimum sentence with- 
in statutory limits for the offense. In his remarks at 
the time of sentencing, the District Judge indicated 
that he had given consideration to other alternatives, 
such as probation, before deciding that imprisonment 
was warranted. The presentence report shows that this 
was not the defendant’s first run-in with the law. His 
juvenile record indicates auto theft, shoplifting, purse 
snatching, and assaulting a police officer. 

A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 
State v. Gillham, ante p. 563, 244 N. W. 2d 177 (1976). 
We have carefully reviewed the record in this case and 
find no abuse of discretion. 

The judgment and sentence of the District Court are 
correct and are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V, LEONARD J. Boryca, 
APPELLANT. 
246 N. W. 2d 482 


Filed November 3, 1976. No. 40814. 


Appeal from the District Court for Douglas County: 
SAMUEL P. Cantciia, Judge. Affirmed. . 
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Paul E. Watts, J. Joseph McQuillan, Gerald E, Moran, 
and Robert C. Sigler, for appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before WHITE, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLinTon, and BropkeEy, JJ. 


NEwrToN, J. 

The defendant was charged with a second offense of 
operating a motor vehicle while under the influence of 
alcoholic liquor. Following his plea of guilty defend- 
ant was sentenced to 10 days in jail, a fine of $300, 
and his driver’s license was suspended for 1 year. He 
maintains that the sentence is excessive. 

The defendant could have been charged with a third 
offense on this occasion. His record shows two prior 
convictions on the same charge and one of driving while 
his license was suspended. It is apparent that no abuse 
of discretion occurred and the judgment is affirmed. 

AFFIRMED. 


STaTE OF NEBRASKA, APPELLEE, V. EDWARD M. Cox, 
APPELLANT. 
246 N. W. 2d 482 
Filed November 3, 1976. No. 40815. 


Criminal Law: Sentences: Probation and Parole. This court will 
not overturn an order or sentence of the trial court which 
denies probation unless there has been an abuse of discretion. 

Appeal from the District Court for Lancaster County: 

SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan and George R. Sornberger, for 
appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 
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Heard before WuitTr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwrTon, CuLinton, and BropkEy, JJ. 


SPENCER, J. 

Defendant was sentenced to 1 to 2 years in the Ne- 
braska Penal and Correctional Complex after pleading 
guilty to the offense of delivering a controlled substance. 
Defendant prosecutes this appeal, contending the sen- 
tence is excessive and requesting probation. We af- 
firm. 

Defendant pled guilty to the sale of amphetamine 
tablets to an undercover agent. A second count in the 
information, charging a subsequent offense of delivery 
of a controlled substance, was dismissed pursuant to a 
plea bargain. 

Edward M. Cox first came to the attention of the au- 
thorities as a juvenile. During the time he was under 
special supervision he was picked up for forgery, drink- 
ing, and glue sniffing, but was continued under special 
supervision. During 1969 and 1970, he was charged and 
convicted on 22 separate offenses, one of which was a 
complaint for sniffing glue, one for assault and battery, 
and one for forcibly resisting a police officer. The 
others involved traffic offenses. In addition to an as- 
sault and battery charge in 1971, defendant spent 60 
days in jail in 1972 for delivering a controlled substance. 
In 1973, he was convicted of visiting a place where con- 
trolled substances were being used. 

Defendant argues that imprisoning him will be of no 
benefit to him or to the interest of society. Suffice it 
to say, the authorities have been particularly lenient 
with the defendant. He has demonstrated the need for 
incarceration. His record is such there is no other al- 
ternative. 

Defendant could have been sentenced to a term of not 
less than 1 year nor more than 5 years in the Nebraska 
Penal and Correctional Complex. In view of his previ- 
ous record, a sentence of 1 to 2 years is in the minimal 
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range. He will be eligible for release after he has 
served 1 year, less any good time he is able to earn. 

We have repeatedly held this court will not overturn 
an order or sentence of the trial court which denies pro- 
bation unless there has been an abuse of discretion. 
State v. Schleis (1976), ante p. 327, 243 N. W. 2d 50. 
From the foregoing it is apparent there has been no 
abuse of discretion herein. 

- The judgment is affirmed. 
AFFIRMED. 
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son is invalid and unenforceable unless voluntarily exe- 
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cuted and acknowledged by both husband and wife as 
required by section 40-104, R. R. S. 1943. McIntosh v. 
BOrcne rs: ¢i2sc0-c4 cod iickos oo tha inecadeen areas geneous 
Where a contract for the purchase and sale of real es- 
tate includes both homestead and nonhomestead prop- 
erty but is not executed and acknowledged as required 
by section 40-104, R. R. S. 1943, specific performance 
may be obtained as to the nonhomestead land with an 
abatement of the total purchase price, where the con- 


- tract under its provisions is clearly severable as to the 


nonhomestead property. McIntosh v. Borchers ....... 


An insurer’s duty to defend an action against the in- 
sured must, in the first instance, be measured by the 
allegations of the petition against the insured. Wood- 
men of the World Life Ins. Soc. v. Peter Kiewit Sons’ 
CO. «Bie eyo a coe BEd Ns Seneca ites ae aii a ee 
The estoppel created by the first judgment may not be 
extended beyond the issues necessarily determined by 
it. Where it does not appear that evidence showing the 
liability of the third person was necessarily involved in 
the determination of the original action and passed 
upon by the court in rendering judgment, such judg- 
ment is not conclusive as to the liability of the defend- 
ant in the second action to the defendant in the first ac- 
tion. Woodmen of the World Life Ins. Soc. v. Peter Kie- 
wit:Sons" Cos 0.28 ecniea ce ee eebgetsiaest aes 
An action for damages, for the breach of the covenants 
of warranty contained in a deed conveying land, is an ac- 
tion upon a specialty. Cape Co. v. Wiebe .............. 
An action on a specialty can only be brought within 5 
years. Cape Co. v. Wiebe ..........0.... 0.0... cece eee 
An action for trespass must be brought within 4 years. 
Cape Co. v. Wiebe ............ cece cee cece eens 
Ordinarily, an intervener takes the suit as he finds it, is 
bound by the previous proceedings in the case, and can- 
not complain of the form of the action or the infor- 
malities or defects in the proceedings between the orig- 
inal parties. School Dist. of Gering v. Stannard ....... 
Section 25-301, R. R. S. 1943, requires that every action 
be prosecuted in the name of the real party in interest. 
Jelinek v. Nebraska Nat. Gas Co. ..................05. 
An insured’s cause of action against a tort-feasor can- 
not be split. There is only one cause of action on the 
part of the insured against the tort-feasor. Jelinek v. 
Nebraska Nat. Gas Co. ........ 2... cee cece eee ee eee 
There is no longer a dram shop or civil liability act im- 
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posing strict liability for sale of liquor in Nebraska. 
Holmes v. Circo ........0 0. ee ne eens 496 
10. Section 53-180, R. R. S. 1943, does not create a civil 
cause of action in favor of, or duty toward, third parties 
injured as a result of violations of section 53-180. 
Holmes: Vii Ciro: isc. 5 sciatic gap Sols ie eee edad gee al ta 496 
11. In the absence of legislation specifically so providing, a 
tavern owner or operator in Nebraska is not liable to 
third parties injured by intoxicated persons to whom 
the tavern owner has served liquor in violation of sec- 
tion 53-180, R. R. S. 1943. Holmes v. Circo............. 496 
12. A violation of section 53-180, R. R. S. 1943, does not con- 
stitute negligence, or evidence thereof, of which injured 
third parties may avail themselves in actions against a 
tavern owner or operator. Holmes v. Circo........... 496 
13. Under the Workmen’s Compensation Act, an employer, 
to the extent of his liability for compensation, is subro- 
gated to the rights of the employee and the dependents 
and may bring and prosecute an action against a third 
person for the latter’s negligence where it resulted in 
personal injury to, but not in the death of, the employ- 
ee. United Materials, Inc. v. Landreth ................ 525 
14. An action against a wrongdoer for negligence resulting 
in the death of another person must be brought in the 
name of the latter’s personal representative who is the 
administrator of decedent’s estate. United Materials, 
Inc. v. Landreth ........... cece ccc e eee eee eee ene 525 
15. The Workmen's Compensation Act does not create a 
new, or any, cause of action against a wrongdoer for 
negligently causing the death of another person, nor au- 
thorize the widow of a deceased workman nor the de- 
pendents nor the administrator nor the employer to 
bring or prosecute such an action. United Materials, 
Inc.. ve-Landreth o..ccs cece ec ete eee eet ewe eee ne 525 
16. For the doctrine of res judicata to be applicable, the 
former suit must be based on the same cause of action 
as the latter. Vantage Enterprises, Inc. v. Caldwell... 671 
17. For purposes of application of res judicata, a petition in 
quantum meruit is a restatement of the same cause of 
action as that in a petition on express contract, where 
both petitions are based on the same services; and as 
such, an earlier judgment in a case on express contract 
acts as a bar to a later action in quantum meruit. Van- 
tage Enterprises, Inc. v. Caldwell ...............0.006- 671 
18. Any right, fact, or matter in issue, and directly ad- 
judicated upon, or necessarily involved in, the deter- 
mination of an action before a competent court in 
which a judgment or decree is rendered upon the 
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merits is conclusively settled by the judgment therein 
and cannot again be litigated between the parties and 
privies whether the claim or demand, purpose, or sub- 
ject-matter of the two suits is the same or not. Van- 
tage Enterprises, Inc. v. Caldwell ..................... 


Administrative Law. 


1. 


2. 


Adultery. 
While adultery does not, as a matter of law, deprive a 


In passing on claims for a refund of taxes, a county 
board acts quasi-judicially. Svoboda v. Hahn......... 
Section 71-7,132.298, R. R. S. 1943, provides that the 
Board of Nursing of the State of Nebraska ‘‘shall have 
power to deny .. . any license. . . applied for... upon 
proof that the person... (6) is guilty of unprofessional 
conduct.”’ Scott v. State ex rel. Board of Nursing ..... 
A statute which purports to give a court the power to 
review an exercise of legislative power de novo in the 
sense that the court may substitute its own judgment 
for that of the administrative agency to which the Leg- 
islature has appropriately delegated the power is un- 
constitutional. Scott v. State ex rel. Board of Nursing . 
Section 71-1,132.34, R. R. S. 1948, as so construed does 
not provide for a de novo review in the District Court in 
the sense that the court may substitute its own judg- 
ment for that of the Board of Nursing. Scott v. State ex 
rel. Board of Nursing ............ 0... cece eee eee eee 
The appropriate constitutional standard of review is re- 
stricted to considering whether the order of the board is 
supported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, capri- 
cious, Or unreasonable. Scott v. State ex rel. Board of 
NUPSIN 8 ..5 28505 ese ee Se eh ecetca aie ase aceon tg allan aee Pld 
Section 71-1,132.34, R. R. S. 1943, provides a specific 
method of appeal to the District Court from orders of 
the Board of Nursing of the State of Nebraska. Scott v. 
State ex rel. Board of Nursing ....................22005 
The certification of a copy of an order suspending a 
motor vehicle operator’s license is a ministerial act. 
State v. Applegarth ........0...0. 00. eee nee 
Administrative authority vested in the Director of Mo- 
tor Vehicles by the statute may be exercised in the 
name of the director by properly designated subordi- 
nates. State v. Applegarth ........................... 


parent of the custody of a minor child, it is a factor 
which may properly be considered by the court in de- 
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terming what is in the best interests of the child. 
Chilese v. Chilese ........ 0.0... cece cece cece eee e eee 


Adverse Possession. 


1. 


Affidavits. 


Title by prescription may be acquired to an island in a 
river or stream, which otherwise would belong to a ri- 
parian owner. Accretions to an island so held and oc- 
cupied for more than the statutory period belong to the 
owner of the island, and not to the riparian owner to 
whom the island or a part of it would otherwise belong. 
Valder v. Wallis ..............06. alt sie tatete alo ceetlans a eee S 
Where the evidence establishes the open, visible, con- 
tinuous, and unmolested use of land for a period of time 
sufficient to acquire an easement by adverse user, the 
use will be presumed to be under a claim of right. In 
such a case the owners of the servient estate have the 
burden of showing that the use was permissive. Smith 
Vi BIRD? ihedesachie saab eieinia toi Vee een is Ws 
To establish a road or highway by prescription, there 
must be use by the general public under a claim of 
right adverse to the owner of the land of some par- 
ticular or defined line of travel. The use must be unin- 
terrupted and without substantial change for a period 
of time necessary to bar an action to recover the land. 
Smith’vi Bixby civic ceed eee een ct eee ed dee reeks 
The extent and nature of an easement is determined 
from the use made of the property during the prescrip- 
tive period. Smith v. Bixby ........... 2... ce eee ee eens 
The width of a public highway acquired by prescription 
must be determined as a question of: fact by the 
character and extent of the use. Smith v. Bixby ...... 
If the public has acquired the right to a highway by 
prescription the right is not limited in width to the ac- 
tual beaten path but the right extends to such width as 
is reasonably necessary for public travel. Smith v. 
BixDy (i220 isin. S20 oie Sins ees Seton es gan as wee 


The affidavit must state the acts of the asserted con- 
tempt with as much certainty as is required in a state- 
ment of an offense in a prosecution of a crime. Malec 
V.Male@: f.5 cloud bein s utes dees eas wend ede tee 
It has long been the rule that reasonable grounds for 
the issuance of a search warrant to search specified 
premises exist if the apparent facts set out in the affi- 
davit are such that a reasonably discreet and prudent 
man would be led to believe the property sought was on 
the premises described. State v. Bernth.............. 
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Affidavits for search warrants must be tested and in- 
terpreted by magistrates and courts in common-sense 
and realistic fashion, and technical requirements of 
elaborate specificity once exacted under common-law 
pleadings have no proper place in the area. State v. 
Bernt: 36 .240,62 staat dee iat 6 ob nhs ¢ Kavi ee Paden 
Where circumstances are detailed in an affidavit for a 
search warrant, and where reason for crediting the 
source of the information is given, and where a magis- 
trate has found probable cause, courts should not in- 
validate a warrant by interpreting the affidavit in a hy- 
pertechnical rather than in a common-sense manner. 
State-v:, Bernth:....3 o.0865 Soe eee eds Cee eve ae eae 
Although in a particular case it may not be easy to de- 
termine when an affidavit for a search warrant demon- 
strates existence of probable cause, resolution of doubt- 
ful or marginal cases in the area should be largely de- 
termined by preference to be accorded to warrants. 
State v..Bernth: «0. .ca cota ea ened ed aaceiee oeeate 


The power to sell bonds includes the power to employ a 
broker or agent to effect the sale for a customary com- 
mission or fee. Hayes v. Sanitary & Improvement 
DDISts INO: 104 2 oe colton yea vic tee via ees ween oe Tae nan ek 
Where a fiscal agent for the sale of bonds of a sanitary 
and improvement district purchases the bonds private- 
ly from the district at par, payment of a fee for fiscal 
services to such purchaser constitutes a sale of the 
bonds at less than par in violation of section 31-755, R. 
R. 8S. 1943. Hayes v. Sanitary & Improvement Dist. No. 
NOE chek eles giant 4 Weratie Dae Re ON, eat hal ke Oe eee eee 
Ordinarily contracts or agreements for the perform- 
ance of reasonably necessary fiscal services of benefit 
to a municipal corporation in connection with the issu- 
ance of its securities and the carrying out of its govern- 
mental functions are authorized in the absence of stat- 
utes to the contrary. Hayes v. Sanitary & Improve- 
ment..Dist. (NOs 194 00.005. ns oidaiaane Manne bette es x 
Ordinarily a sanitary and improvement district may 
contract to pay a reasonable fee to a financial institu- 
tion which will agree to purchase or place at par any 
construction warrants issued to contractors by the dis- 
trict in payment for goods or services furnished in con- 
nection with construction projects of the district. Hayes 
v. Sanitary & Improvement Dist. No. 194 .............. 
Section 81-875.01, R. R. S. 19438, was regulatory and in 
the nature of a penal statute. It did not grant a new 
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civil remedy against real estate brokers in addition to 
the penalties imposed by statute. Eggerling v. Cuhel . 


Aiders and Abettors. 


1. 


Whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if he 
were the principal offender. Aiding and abetting in- 
volves some participation in the criminal act or in- 
volves some conscious sharing in the criminal act, as in 
something that accused wishes to bring about, in fur- 
therance of the common design, either before or at the 
time the criminal act is committed, and it is necessary 
that he seeks by his action to make it succeed. State v. 
DIT EO: ius .00 heeds PEWS os akg Tad CDA WEA hE 
A common purpose or criminal intent among two or 
more persons to commit a crime need not be shown by 
direct evidence, but may be proved by the circum- 
stances surrounding the act. State v. Dirgo........... 
Aiding and abetting involves some participation in the 
criminal act or involves some conscious sharing in the 
criminal act, as in something that accused wishes to 
bring about, in furtherance of the common design, ei- 
ther before or at the time the criminal act is commit- 
ted, and it is necessary that he seeks by his action to 
make it succeed. State v. Foster ..................... 


Airports and Landing Fields. 


1. 


The propriety of a taking of property by eminent do- 
main is not defeated by the fact that the purpose for 
which the property is taken is a use prohibited by the 
zoning regulations. Zoning permitting a contemplated 
use is not a condition precedent to a taking. Seward 
County Board of Commissioners v, City of Seward ..... 
Section 18-1716, R. R. S. 1943, was designed to eliminate 
overlapping in municipal extraterritorial zoning. Sew- 
ard County Board of Commissioners v. City of Seward . 
The power of eiminent domain is inherently superior to 
the exercise of the zoning power, and the grant of emi- 
nent domain power to a governmental unit renders the 
unit immune from zoning regulation. Seward County 
Board of Commissioners v. City of Seward ............ 
Although the governmental proprietary distinction may 
be a useful device for limiting governmental tort im- 
munity, it is not appropriate for the resolution of zoning 
conflicts. Seward County Board of Commissioners v. 
City of S€ward 3.232.000 nci54 eek nated nee ews BRE es 
Under sections 25-2501 to 25-2506, R. S. Supp., 1974, the 
uniform procedure for acquiring private property for 
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public use act, the hearing is not a hearing to justify 
the taking itself, but is in the nature of a ‘‘town meet- 
ing’ to explain the taking and to inform landowners of 
their procedural rights. Seward County Board of Com- 
missioners v. City of Seward ...........-.-- esc eee nee 


The fixing of alimony rests in each case within the 
sound discretion of the trial court. Abbott v. Abbott... 
Van Bloom v. Van Bloom .......... 0... cece eee eee eee 
In determining whether alimony should be awarded, 
the ultimate test is one of reasonableness. Baird v. 
RGR aciclts Paci cerca ach oa we Se Sven Mee USS POD: ins Seas Cas eer Gar Neos 
Section 42-365, R. S. Supp., 1974, provides orders for ali- 
mony may be modified or revoked for good cause 
shown. Howard v. Howard ...............- 0. ce eeeeeee 
A pension of one party to a marriage, unless its terms 
provide otherwise, is not a joint fund for the benefit of 
the other party and is not ordinarily subject to division 
as part of a property settlement. Howard v. Howard .. 
There are situations where retirement income must be 
considered in providing for the care and maintenance 
of the divorced wife. In those situations, it is consid- 
ered as a source for the payment of alimony, not as a 
part of a property settlement. Howard v. Howard .... 
When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other as may be reasonable, having regard for the cir- 
cumstances of the parties, duration of the marriage, 
and the ability of the supported party to engage in gain- 
fulemployment. Howard v. Howard .................. 
In an action for dissolution of marriage, the court has 
the power to consider all property accumulated by the 
joint efforts of both the husband and wife, and to adjust 
their property rights, no matter how such property is 
legally titled as between the parties. Snyder v. Snyder 
The problems of alimony awards are not subject to so- 
lution by mathematical formula. This is particularly 
true where a marriage is of very short duration. The 
court will take into consideration the estate of each 
party at the time of the marriage, their respective con- 
tributions since, the duration of the marriage, their age 
and condition of health, and all other pertinent facts 
and circumstances, and award an amount in alimony 
which appears to be fair and equitable between the par- 
ties on the circumstances present in that case. Van 
Bloom v. Van Bloom .............. 0.2 e cece eee eee eens 
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Appeal and Error. 


1. 


In an appeal in an equity action, the statute requires 
this court, in determining questions of fact, to reach an 
independent conclusion without reference to the find- 
ings of the District Court. However, if there is an ir- 
reconcilable conflict in a material issue, this court will, 
in determining the weight of the evidence of witnesses 
who appeared in court to testify, consider the fact that 
the trial court observed them and their manner of testt- 
fying. Kole v. Krystyniak .......................00005 
In a trial de novo on the issues presented on appeal, 
this court in reaching its own findings will give weight 
to the fact that the trial court observed the witnesses 
and their manner of testifying and accepted one ver- 
sion of the facts rather than the opposite. Abbott v. Ab- 
DOU 2s ees cose atl tug eres ake eot eae eka eaweeere eben as 
The action of the board under section 79-403, R. R. S. 
1943, is an exercise of quasi-judicial power, equitable in 
character, and upon appeal therefrom to the District 
Court the cause is triable de novo and also upon appeal 
from District Court to this court, it is triable de novo as 
in any other equitable action. Klecan v. Schmal...... 
Even when a case is triable de novo, the superior posi- 
tion of the original trier of fact is to be respected and 
accorded great weight. Klecan v. Schmal............ 
Only those assignments of error which are argued and 
discussed will be considered by this court on appeal. 
Stungis v. Union Packing Co. of Omaha, Inc........... 
When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an inde- 
pendent conclusion. Cape Co. v. Wiebe ............... 
Where in an equity case the trial court has made a per- 
sonal examination of the physical facts, and where, in 
the same case, the oral evidence in respect to material 
issues is so conflicting that it cannot be reconciled, this 
court will consider the fact that such examination was 
made and that such court observed the witnesses and 
their manner of testifying, and must have accepted one 
version of the facts rather than the opposite. Cape Co. 
Vi Wiehe ..5.5 32046080346 tam dueetucaise dated iewteh ations 
Section 25-1931, R. R. S. 1943, requires that the petition 
in error be filed in the District Court within 1 calendar 
month from the rendition of the judgment or the mak- 
ing of the final order complained of. Marcotte v. City 
Of OMAN. 2.65 eee een gaen ace eg were chee iela eeates 
Under the provision of section 25-1905, R. R. S. 1943, the 
petitioner in error must file with his petition a certified 
transcript of the proceedings containing the final judg- 
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ment or order sought to be reversed, vacated, or modi- 
fied. The filing of such transcript is jurisdictional un- 
less failure to file is without fault on the part of the peti- 
tioner and is caused solely by failure of the public offi- 
cial required by law to furnish such transcript to per- 
form his public duty. Marcotte v. City of Omaha...... 
The filing of a bill of exceptions containing the evi- 
dence, as distinguished from the transcript, is not juris- 
dictional, but offering of a bill of exceptions is neces- 
sary at some point if the appellate court is to consider 
errors which require a review of the evidence that was 
received by the tribunal from which the appeal is 
taken. Marcotte v. City of Omaha .................... 
A failure of the clerk to comply with section 25-1301.01, 
R. S. Supp., 1974, will not defeat a party's right to move 
for a new trial or appeal, but such failure does not 
render the judgment void. Pofahl v. Pofahl........... 
A holding of this court on a first appeal becomes the law 
of the case on a retrial of the same issues unless on a 
second trial the facts are materially and substantially 
different. School Dist. of Gering v. Stannard .......... 
We consider only assignments of error discussed by ap- 
pellant in the brief. Rule 8a(3), Revised Rules of the 
Supreme Court, 1974. State v. Downtown Books, Inc. .. 
The filing of a motion for rehearing before the Public 
Service Commission under the provisions of section 
75-187, R. R. S. 1943, is the commencement of an ap- 
peal proceeding within the meaning of section 75-134, R. 
R. S. 1943, and where followed by the overruling of the 
motion and filing of notice of appeal and appeal to this 
court has the effect of putting the rate order in abey- 
ance until a supersedeas bond is filed under the provi- 
sions of section 75-139, R. R. S. 1943. Chicago & North- 
western Transp. Co. v. Nebco, Inc. .............-.0 000 
An action to reform a written instrument is equitable in 
nature and on appeal to this court is triable de novo. 
Hohneke v. Ferguson ......... 0.00 e cece eeee nee 
In workmen’s compensation cases, where the new re- 
view procedures of section 48-185, R. S. Supp., 1975, are 
not applicable, the judgment, order, or award will not 
be modified on appeal for insufficlency of evidence, if 
there is reasonable competent evidence to support find- 
ings of fact in the trial court. Voycheske v. Osborn ... 
In actions in equity, it is the duty of the Supreme Court 
to try the issues of fact de novo on the record and to 
reach an independent conclusion without reference to 
the findings of the District Court. Such independent 
conclusions of fact must be determined by the Supreme 
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Court in accordance with ordinary rules governing the 
burden of proof, and competency and materiality of the 
evidence. Von Seggern v. Von Seggern ............... 
When credible evidence on material questions of fact is 
in irreconcilable conflict, this court will, in determining 
the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the 
facts rather than the opposite. Von Seggern v. Von 
SCR LEIN! iis aswel oA Vela eda ea oe Sega's 
Even when the case is triable de novo, the superior 
position of the original trier of facts is to be respected 
and accorded great weight. Von Seggern v. Von Seg- 
BORN) 355 ceed eee FEA eee ha lan ah ge Geka eee seas 
The appropriate constitutional standard of review is re- 
stricted to considering whether the order of the board is 
supported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, capri- 
cious, or unreasonable. Scott v. State ex rel. Board of 
Nursing: 2262.0: Sos cd bs senha Shaws dikes ee aie weliatene & 
Section 71-1,132.34, R. R. S. 1943, provides a specific 
method of appeal to the District Court from orders of 
the Board of Nursing of the State of Nebraska. Scott v. 
State ex rel. Board of Nursing ..............-...00e eae 
In a case where the jury is waived and there is a con- 
flict in the evidence, the reviewing court will presume 
the controverted facts were decided by the trial court 
in favor of the successful party, and the findings will 
not be disturbed unless clearly erroneous. Farmer's 
Union Co-op Co. of Mead v. Flamme Brothers ......... 
On an appeal to this court ina criminal prosecution it is 
not the province of this court to resolve conflicts in the 
evidence, to determine plausibility or reasonableness of 
explanations, or to weigh the evidence. State v. Leon- 
LG, ire tds ge Saas aden hee maine A ce ee ace 
It is the function of this court to independently deter- 
mine if sufficient evidence was presented to sustain the 
trial court’s finding and judgment, giving due regard to 
the fact the trial court had an opportunity to observe 
the witnesses where the testimony is in conflict. 
Brandt v. Mayer ..... 0.2... ccc cece teen eee 
Assignments of error on grounds available to the de- 
fendant in the District Court must first have been pre- 
sented to the District Court. State v. Lewis ........... 
The discretion of the trial court with respect to award- 
ing or changing the custody and support of minor chil- 
dren is subject to review, but the determination of the 
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court will not ordinarily be disturbed unless there is a 
clear abuse of discretion or it is clearly against the 
weight of the evidence. Chilese v. Chilese ............ 


Architects. 


1. 


2. 


Arrest. 


1. 


2. 


An architect or engineer may breach his contract for 
architectural services by underestimating the construc- 
tion costs of a proposed structure. The rule to be ap- 


plied is that the cost of construction must reasonably: 


approach that stated in the estimate unless the owner 
orders changes which increase the cost of construction. 
Palmer vi. DOP 5 $6645) oksiee cand nn henge Re gabe eins 
It is ordinarily for a jury to say whether the actual cost 
is within a reasonable range of the estimated cost un- 
less the excess is so great that the court can deal with it 
as a matter of law. Palmer v. Dorn.................. 


A peace officer may arrest a person without a warrant 
if the officer has reasonable cause to believe the person 
has committed a misdemeanor in his presence, or has 
committed a misdemeanor and the officer has reason- 
able cause to believe the person will not be appre- 
hended unless immediately arrested or may destroy or 
conceal evidence of the commission of the misdemean- 
or. State v. Thompson .............. 6... c cece ee eee ee 
The use of binoculars by police as an aid in performing 
surveillance is not unlawful. State v. Thompson ...... 


Assault and Battery. 


Attorney 


1. 


Pointing an unloaded weapon at another person is an as- 
sault if the person aimed at does not know, or has no 
reason to believe, that it is not loaded. State v. Mach- 
MUO os os ace, he 2 ce eco d is en bones Sawa ages oe eee 


and Client. 
Rules applicable to wills drawn with the assistance of 
counsel may not be applicable to wills not drawn with 
such assistance. Roberts v. Snow Redfern Memorial 
Pound ation: 222.1 2h ie se hese chy oie Gia eee leet eS 
Communications between client and attorney made in 
the presence of others do not constitute privileged com- 
munications. State v. Lynch .....................0000. 
In the absence of conflicting interests, two or more de- 
fendants may be represented by the same counsel in a 
criminal prosecution. State v. Parker ................ 
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Attorneys at Law. 
The taxation of attorney’s fees and expenses of a party 


Bonds. 


other than the executor or administrator of the estate 
may be appropriate in a particular case, either against 
the estate generally or against the executor or adminis- 
trator personally. Roberts v. Snow Redfern Memorial 
Poundationss ii. ouete boc slew ales hg Piles dake OOo eae Diane 


A United States savings bond is a contract between the 
federal government and the purchaser, and Treasury 
Department regulations governing such bonds are in- 
corporated into the contract by reference and are be- 
yond the reach of state law to modify or destroy. Slo- 
CUM:-V He velone jos os.5 oe eee bee heG Se A ee aew tk das 
A fidelity bond is an indemnity insurance contract 
whereby insurer agrees to indemnify the insured 
against loss arising from want of integrity, fidelity, or 
honesty of employees or other persons holding positions 
of trust. Foxley Cattle Co. v. Bank of Mead........... 
For the insurer to be liable to its insured on a contract 
of employee fidelity insurance, the insured must sus- 
tain an actual loss of the nature insured against. Fox- 
ley Cattle Co. v. Bank of Mead .................0.-.005 
An insurer under a fidelity bond is liable only in event 
of loss sustained by the insured. Foxley Cattle Co. v. 
Bank:-of Mead) <i. )c:5s scodestedes oes ho pars diel Rane eg wend 
Legal liability of a named insured to a third party does 
not create legal liability of the insurer under a blanket 
honesty bond to such third party. Foxley Cattle Co. v. 
Bank Of Mead 235.6206 see cain ee ace Seba bin hee oieia eee eis tues 
Contracting parties are presumed to act for themselves 
and an intent to benefit a third person should be clearly 
expressed in the contract. Foxley Cattle Co. v. Bank of 
Mead secre cx cabs se erate Sesh eas ass eden ste aie 
In contracts of indemnity against loss, an insurer does 
not become liable until the insured has suffered proven 
loss. Foxley Cattle Co. v. Bank of Mead .............. 
In a special proceeding to determine the legality and 
validity of a bond issue of a sanitary and improvement 
district, a decree approving and confirming the pro- 
ceedings for the issuance of the bonds validates the 
bonds and forecloses any question as to the right to is- 
sue bonds and of compliance with any conditions prece- 
dent required by law. It is conclusive so as to protect 
the bonds in the hands of anyone insofar as the validity 
of any proceedings relating to the issuance of the bonds 
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is concerned. Hayes v. Sanitary & Improvement Dist. 
INO: QA > rosie eek steed ward headed es Gee de ea Vena hoe 
The decree confirming the legality and validity of a 
bond issue does not determine the validity or invalidity 
of all contracts made by the sanitary and improvement 
district in connection with the project which the bond 
issue was designed to finance. Hayes v. Sanitary & 
Improvement Dist. No. 194 ............... 00. 
The power to sell bonds includes the power to employ a 
broker or agent to effect the sale for a customary com- 
mission or fee. Hayes v. Sanitary & Improvement 
Dist... NO 104, -scscsteieie ccomevalatinsugae-t sew ee owyie an Gera ee 
Where a fiscal agent for the sale of bonds of a sanitary 
and improvement district purchases the bonds private- 
ly from the district at par, payment of a fee for fiscal 
services to such purchaser constitutes a sale of the 
bonds at less than par in violation of section 31-755, R. 
R. S. 1943. Hayes v. Sanitary & Improvement Dist. No. 
LOG ces sek Be 58 Ged ees We ea oie Shaun Renita a ak yd UgLa ag atte > BA 
Ordinarily contracts or agreements for the perform- 
ance of reasonably necessary fiscal services of benefit 
to a municipal corporation in connection with the issu- 
ance of its securities and the carrying out of its govern- 
mental functions are authorized in the absence of stat- 
ute to the contrary. Hayes v. Sanitary & Improvement 
Dist. NO: 194 oes gees ie eee pee Ga eagd gia edee Taree’ 
Ordinarily a sanitary and improvement district may 
contract to pay a reasonable fee to a financial institu- 
tion which will agree to purchase or place at par any 
construction warrants issued to contractors by the dis- 
trict in payment for goods or services furnished in con- 
nection with construction projects of the district. 
Hayes v. Sanitary & Improvement Dist. No. 194....... 


Boundaries. 


1. 


Under the common law a riparian owner of lands on 
one side of a navigable river above the flow of the tide 
holds to the thread of the stream, subject to the public 
easement of navigation, and, if the river suddenly 
changes its channel and leaves its former bed, the 
boundary does not change, and he still holds to the 
same line. This is also the rule of the civil law. The 
common law relating to the rights of such riparian 
owners is applicable in this state, and is not inconsist- 
ent with the Constitution or statutes of Nebraska or the 
Constitution of the United States. Valder v. Wallis .... 
Where a river changes its main channel, not by slowly 
excavating and gradually passing over the intervening 


196 


653 


653 


653 


653 


653 


653 


222 


VOL. 196] INDEX 


space to a new position, but changes it by flowing 
around intervening land, as by gradually, during many 
years, deepening a smaller channel which was on the 
other side of an island until it becomes the main chan- 
nel, the boundary which was fixed at the original main 
channel remains, under such conditions, in that original 
channel. Valder v. Wallis ........... 0.66 e ce cee eave eee 
Title by prescription may be acquired to an island in a 
river or stream, which otherwise would belong to a ri- 
parian owner. Accretions to an island so held and oc- 
cupied for more than the statutory period belong to the 
owner of the island, and not to the riparian owner to 
whom the island or a part of it would otherwise belong. 
Valder v. Wallis ....... 0... ccc cee eee eee renee 
Where the accretion commences with the shore of an is- 
land and afterwards extends to the mainland, or any 
distance short thereof, all the accretion belongs to the 
owner of the island; but, where accretions to the island 
and to the mainland eventually meet, the owner of each 
owns the accretions to the line of contact. Valder v. 
WANS 65S hoes SA Sted oh tea Says ea sw Rh ae in weadoe® 
Under Nebraska law, titles to riparian lands run to the 
thread of the contiguous stream. Valder v. Wallis .... 


Brands and Marks. 


Brokers. 


1. 


The purpose of section 54-116, R. S. Supp., 1969, was to af- 
ford protection to the owners of brands and not to pro- 
tect those who make fraudulent misrepresentations. 
Foxley Cattle Co. v. Bank of Mead .................... 


Ordinarily a real estate broker, who for a commission 
undertakes to sell land on certain terms and within a 
specified period, is not entitled to compensation for his 
services unless he produces a purchaser within the 
time limited who is ready, able, and willing to buy upon 
the terms prescribed. Cornett v. Nathan.............. 
A real estate broker who fails to disclose to his princi- 
pal every material fact in a transaction which is the 
subject matter of the agency, including statements 
made without knowledge or known to be false, is guilty 
of fraud and bad faith. Lee v. Brodbeck .............. 
Where a broker fails to execute a customer’s orders or 
executes them improperly or at variance with the in- 
structions given, the customer may treat the transac- 
tion as a nullity. If a customer elects to repudiate a 
transaction because it took place contrary to his in- 
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structions he has no liability to the broker as a result of 
the transaction. B.C. Christopher & Co. v. Danker ... 
Section 81-875.01, R. R. S. 1943, was regulatory and in 
the nature of a penal statute. It did not grant a new 
civil remedy against real estate brokers in addition to 
the penalties imposed by statute. Eggerling v. Cuhel . 
Where a real estate broker has paid over a buyer’s de- 
posit or downpayment on a real estate contract to the 
broker’s disclosed principal, or in good faith changed 
his position before he learns of the buyer’s claim or de- 
mand for refund, the broker cannot be held liable for 
the return of the funds in the absence of an intention to 
impose personal liability on the broker as shown by the 
circumstances and the agreement of the parties. Eg- 
gerling v. Cuhel ........ 0... c cece cece teen eee en es 


Certificate of Title Act. 


102 to 60-117, R. R. S. 1943, a certificate of title is the ex- 
clusive method provided by statute for the transfer of 
title to an automobile, but it is not conclusive of owner- 
ship. First Nat. Bank & Trust Co. v. Ohio Cas. Ins. Co. 
A certificate of title to a motor vehicle conveys no 
greater interest than the grantor has. First Nat. Bank 
& Trust Co. v. Ohio Cas. Ins. Co. ...........2.... cece 
A thief can acquire no title to an automobile stolen by 
him, nor can title to such vehicle be acquired through 
another’s larceny or theft. First Nat. Bank & Trust Co. 
v.-QOhio:Cas: Ins. C0. 3.0. cnhiie tose iat ieee hee en eek 
The Nebraska Certificate of Title Act does not prevent 
owners of stolen vehicles from reclaiming them; and 
rights acquired by subsequent bona fide purchasers of 
the stolen vehicles are subject to those of the true own- 
ers. First Nat. Bank & Trust Co. v. Ohio Cas. Ins. Co. . 


Chilling Right to Appeal. 


An unsuccessful attempt to chill a right to appeal is 


harmless error. State v. Goodloe ..................... 
Civil Rights. 
1. The purpose of the equal protection clause of the Four- 


teenth Amendment is to secure every person within the 
state’s jurisdiction against intentional and arbitrary 
discrimination, whether occasioned by express terms 
of a statute or by its improper execution through duly 
constituted agents. Knoefler Honey Farms v. County 
Of Shermanie..05 ch 0h seek ioe seek ahi ease Lie ae as 
The equal protection clause of the Fourteenth Amend- 


Under the Nebraska Certificate of Title Act, sections 60- 
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ment protects the individual from state action which 
selects him out for discriminatory treatment by sub- 
jecting him to taxes not imposed on others of the same 
class. Knoefler Honey Farms v. County of Sherman .. 


Collective Bargaining. 


Collective bargaining by County of Lancaster, Nebraska, 
Division of Public Welfare, is not possible without the 
inclusion of the State Department of Public Welfare be- 
cause the activities of the county are jointly controlled 
by and interrelated with the state department. Ameri- 
can Fed. S., C., & M. Emp., AFL-CIO v. County of Lan- 
CAStER 66 nets tte ne ieee gee cM erence ee EA 


Colleges and Universities. 


a 


Where a tenured college faculty member is employed 
using annual reappointment letters or forms which do 
not set forth in full the terms and conditions of employ- 
ment, the employment policies, rules, and regulations 
of the college become a part of the employment con- 
tract between the college and the faculty member. 
Brady v. Board of Trustees of Nebraska State Colleges 
A tenured professor has a sufficient property interest in 
continued employment to entitle him to the protection 
of procedural due process. Brady v. Board of Trustees 
of Nebraska State Colleges ..................e cece eae 
Where state and local purposes are commingled in a 
statutory enactment creating a new, independent, 
statewide system of technical community college 
areas, the crucial issue of the use of property tax levies 
to support the system turns on a determination of 
whether the controlling and predominant purposes are 
state purposes or local purposes. The application of 
the constitutional amendment prohibiting the State 
from levying a property tax for state purposes hinges 
on that determination. State ex rel. Western Technical 
Com. Col. Area v. Tallon .............. 0... c cece eee eeee 
Chapter 79, article 26, R. S. Supp., 1975, is not unconsti- 
tutional on the ground it violates Article VIII, section 
1A, of the Constitution of Nebraska. State ex rel. West- 
ern Technical Com. Col. Area v. Tallon................ 


Conflict of Laws. 


A general rule in this jurisdiction is that a contract made 
in another state and valid under its governing laws is 
considered valid here, and will be enforced, unless the 
enforcement of the contract would violate the positive 
law or the settled public policy of this state or would 
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work an injury to this state or its citizens. Diamond 
Match Div. of Diamond International Corp. v. Bern- 
Ste icy ad ae Gau scan eae s hea dteatendee Bes ah i ep east ack 


Constitutional Law. 


1. 


Section 28-4,127, R. S. Supp., 1974, which provides that 
(1) It shall be unlawful for any person: * * * (g) To 
visit or be in any room, dwelling house, vehicle, or 
place where any controlled substance is being used con- 
trary to the provisions of sections 28-459 and 28-4,115 to 
28-4,142, if the person has knowledge that such activity 
is occurring; * * *’’ is unconstitutionally vague and 
overbroad, State v. Adkins ............... 0. cece eee 
It is a fundamental requirement of due process of law 
that a criminal statute be reasonably clear and defi- 
nite. A crime must be defined with sufficient definite- 
ness and there must be ascertainable standards of guilt 
to inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. The di- 
viding line between what is lawful and unlawful cannot 
be left to conjecture. State v. Adkins ................. 
The test to determine whether a statute defining an of- 
fense is void for uncertainty (1) is whether the lan- 
guage may apply not only to a particular act about 
which there can be little or no difference of opinion, but 
equally to other acts about which there may be radical 
differences, thereby devolving on the court the exercise 
of arbitrary power of discriminating between the sev- 
eral classes of acts, and (2) the dividing line between 
what is lawful and what is unlawful cannot be left to 
conjecture. State v. AdKinS ............... cece eee eee 
It is not permissible to enact a law which, in effect, 
spreads an all-inclusive net for the feet of everybody 
upon the chance that, while the innocent will surely be 
entangled in its meshes, some wrongdoers also may be 
caught. State v. Adkins .......... 00. cece eee eee eee 
Under the common law a riparian owner of lands on 
one side of a navigable river above the flow of the tide 
holds to the thread of the stream, subject to the public 
easement of navigation, and, if the river suddenly 
changes its channel and leaves its former bed, the 
boundary does not change, and he still holds to the 
same line. This is also the rule of the civil law. The 
common law relating to the rights of such riparian own- 
ers is applicable in this state, and is not inconsistent 
with the Constitution or statutes of Nebraska or the 
Constitution of the United States. Valder v. Wallis .... 
The power of eminent domain is an attribute of sover- 


452 


76 


76 


76 


76 


222 


VOL. 196] 


10. 


11. 


12. 


13. 


14. 


15. 


INDEX 


eignty which exists independently of constitutional pro- 
vision. Constitutional provisions relating to the power 
of eminent domain are limitations on the exercise of 
the power as distinguished from a grant. Father Flan- 
agan’s Boys’ Home v. Millard School Dist. ............ 
The constitutional limitations upon the exercise of the 
power of eminent domain are that the use must be pub- 
lic, just compensation must be paid, and due process of 
law observed. Within these limits, the state acting 
through the department or agency authorized to exer- 
cise the power, may proceed at will. Father Flana- 
gan’s Boys’ Home v. Millard School Dist. .............. 
The right to free speech under the First Amendment to 
the Constitution of the United States is not unlimited 
and unqualified but may be reasonably restricted in the 
public interest. State v. Guy ............. 0c. cece eens 
The resort to epithets or personal abuse is not a com- 
munication of information or opinion safeguarded by 
the Constitution and the punishment thereof as a 
criminal act raises no question under the Constitution. 
State: V. Guy) ...cicie shee eg Giada wise ah ca ewer eeeee Aes 
Any conduct contrary to the normal presentation of 
business which disturbs or interrupts the orderly prog- 
ress of the proceedings of a city council is a disturb- 
ance; an ordinance prohibiting such conduct is not un- 
constitutionally vague. State v. Guy .................. 
Section 25-1601, R. S. Supp., 1974, excluding 19 and 20 
year olds from petit and grand jury service does not 
violate constitutional due process guarantees, as those 
who are 19 and 20 years old do not comprise a cogniza- 
ble class. State v. Foster .......................0-000- 
The Fourth Amendment does not require a policeman 
who lacks the precise level of information necessary 
for probable cause to arrest to simply shrug his should- 
ers and allow a crime to occur or a criminal to escape. 
A brief stop of a suspicious individual, in order to deter- 
mine his identity or to maintain the status quo momen- 
tarily while obtaining more information, may be most 
reasonable in light of the facts known to the officer at 
the time. State v. Jefferson ................ cece eee 
The Nebraska system of selecting jurors by the use of 
voter registration lists is constitutionally permissible. 
State vi Wright. .6 ci pisa ne ho aeeniaes nies saeeun 
A defendant in a criminal case is not constitutionally 
entitled to demand a proportionate number of his race 
on the jury which tries him nor on the venire or jury 
roll from which petit jurors are drawn. State v. Wright 
The purpose of the equal protection clause of the Four- 
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teenth Amendment is to secure every person within the 
states jurisdiction against intentional and arbitrary dis- 
crimination, whether occasioned by express terms of a 
statute or by its improper execution through duly con- 
stituted agents. Knoefler Honey Farms v. County of 
Sherman © .¢ i022 4.5 2s das ts eee ee ad ed ae eae 
The equal protection clause of the Fourteenth Amenda- 
ment protects the individual from state action which 
selects him out for discriminatory treatment by sub- 
jecting him to taxes not imposed on others of the same 
class. Knoefler Honey Farms v. County of Sherman .. 
The word ‘‘knowingly’’ as used in the Nebraska stat- 
utes satisfies the constitutional requirement of scienter, 
required by Hamling v. United States (1974), 418 U. S. 
87, 94 S. Ct. 2887, 41 L. Ed. 2d 590. State v. American 


Theatre Corp. ......... 0. . cee cece ee eee ee teen eeeee 461, 


In order for the state Constitution to restrict plenary 
power of the Legislature to tax, the language of the re- 
striction must be clear. State ex rel. Meyer v. County 


A statute authorizing or requiring a county to levy a 
property tax for purposes substantially local does not 
contravene the prohibitions of Article VIII, section 1A, 
Nebraska Constitution, although the statute commin- 
gles state and local purposes. State ex rel. Meyer v. 
County of Banner ............ 2.0... cece eee eee 
The adoption of Article VIII, section 1A, Constitution of 
Nebraska, was not intended to disturb traditional and 
historical property tax support from counties or other 
local taxing subdivisions for continuing governmental 
activities commingling state and local purposes. State 
ex rel. Meyer v. County of Banner ..................... 
Statutory provisions requiring the counties to pay the 
costs and expenses of maintaining a county court; a 
District Court; prosecuting criminal law violations; 
and conducting state and national elections do not con- 
travene Article VIII, section 1A, Constitution of Ne- 
braska, prohibiting the State from levying a property 
tax for state purposes. State ex rel. Meyer v. County 
Of BRAUER 5 safees isa sia idee eg die Rees cals ole Slack Se Reh alana whe a 
The Legislature may make a reasonable classification 
of persons, corporations, and property for purposes of 
legislation concerning them, but the classification must 
rest upon real differences of situation and circum- 
stances surrounding the members of the class relative 
to the subject of legislation which render appropriate 
its enactment. Taylor v. Karrer ....................-. 
While it is competent for the Legislature to classify for 
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purposes of legislation, the classification, to be valid, 

must rest on some reason of public policy, some sub- 

stantial difference of situation or circumstance, that 

would naturally suggest the justice or expediency of di- 

verse legislation with respect to the objects to be classi- 

fied. Taylor v. Karrer ............. 0. ccs cece eee ee eee 581 
24. It is a general rule that a statute must be reasonably 

clear and definite to be valid. But a statute which is 

otherwise valid will not be held void or unintelligible 

and meaningless unless it is so imperfect and deficient 

in its terms as to render it impossible of execution and 

enforcement. Taylor v. Karrer ....................05. 581 
25. In construing a constitutional provision, effect must be 

given to the intent of the framers of the organic law 

and of the people adopting it. This is the polestar in 

the construction of constitutions. State ex rel. Western 

Technical Com. Col. Area v. Tallon .................06. 603 
26. Where state and local purposes are commingled in a 

statutory enactment creating a new, independent, 

statewide system of technical community college 

areas, the crucial issue of the use of property tax levies 

to support the system turns on a determination of 

whether the controlling and predominant purposes are 

state purposes or local purposes. The application of 

the constitutional amendment prohibiting the State 

from levying a property tax for state purposes hinges 

on that determination. State ex rel. Western Technical 

Com. Col. Area v. Tallon .............. cece ee 603 
27. Chapter 79, article 26, R. S. Supp., 1975, is not unconsti- 

tutional on the ground it violates Article VIII, section 

1A, of the Constitution of Nebraska. State ex rel. West- 

ern Technical Com. Col. Area v. Tallon ................ 603 
28. Where an element of the crime charged is possession of 

the property seized, ‘‘ownership in or right to posses- 

sion of the premises’’ or the interests of a ‘‘lessee’’ or 

‘licensee’ is not necessary to confer standing to chal- 

lenge the legality under the Fourth Amendment of a 

search and seizure. State v. Schrader ................ 632 
29. Open fields outside the curtilage are not within the pro- 

tection of the Fourth Amendment. State v.Schrader.. 632 
30. Where a seizure invades no right of privacy of the per- 

son or premises of the accused, his Fourth Amendment 

rights have not been violated. State v. Schrader ...... 632 
31. A statute which purports to give a court the power to 

review an exercise of legislative power de novo in the 

sense that the court may substitute its own judgment 

for that of the administrative agency to which the Leg- 

islature has appropriately delegated the power is un- 

constitutional. Scott v. State ex rel. Board of Nursing. 681 
32. In construing a statute, it is the duty of the court to give 
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a statute an interpretation which meets constitutional 
requirements if it can be reasonably done. Scott v. 
State ex rel. Board of Nursing ................000 00s ee 
Section 71-1,132.34, R. R. S. 1943, as so construed does 
not provide for a de novo review in the District Court in 
the sense that the court may substitute its own judg- 
ment for that of the Board of Nursing. Scott v. State ex 
rel. Board of Nursing ............. 2. cece eee c eee eee e eee 
The appropriate constitutional standard of review is 
restricted to considering whether the order of the board 
is supported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, capri- 
cious, or unreasonable. Scott v. State ex rel. Board of 
NUPSEN Be 5.936 05.3.5/ 5 Sie es aaire toes HEED gare ater ee 8 Deke ae 
Section 48-816, R. R. S. 1943, in classifying officers of 
municipal police and fire departments differently in re- 
gard to membership in bargaining units from officers 
of other public departments is not thereby rendered 
unconstitutional as special legislation. Local Union No. 
647 v. City of Grand Island ............... 2.0. ce eee eee 
The fact that a sentencing judge announces that in im- 
posing sentence he has considered the possible effect 
of statutes which make it possible for prison authorities 
to ameliorate the sentence does not, in and of itself, 
violate the due process provisions of the state and fed- 
eral Constitutions. State v. Houston .................. 
Due process requires that the accused receive a trial 
by an impartial jury free from outside influences. 
Stateviz, Blase Gss eed stinceais es Saas caeclew eau Coie eres 


Contempt proceedings are in their nature criminal and 
no intendments will be indulged in to support a convic- 
tion. Malec v. Malec ......... 0. ccc eee eee eee 
The affidavit must state the acts of the asserted con- 
tempt with as much certainty as is required in a state- 
ment of an offense in a prosecution of a crime. Malec 
Ve Male cca dee cig Warn eistabed Ranke ware lg are saleciie Wiehe Sagara ocsiele 
In a contempt proceeding for disobedience of an order, 
language of duty in the order is not expandable beyond 
a reasonable interpretation in light of the purposes for 
which the order was entered. Malec v. Malec......... 
Before a person may be said to be in contempt of court 
for failure to comply with a restraining order, the evi- 
dence must disclose not only the failure to comply with 
the order but also that the failure was willful. Malec v. 
MAN CC 55255 aie a sie ion yoo Baie wie eee HS Bi ae OH RRR Ee 


681 


681 


681 


693 


724 


800 


533 


533 


533 


VoL. 196] INDEX 


A party is not in contempt of court for a failure to com- 
ply with an order directing him to pay money unless 
it is shown that he had sufficient ability to pay, and 
that his refusal was willful, contumacious, and without 
just and reasonable grounds. Malecv. Malec......... 


Continuances. 


1. 


Contracts. 
1. 


An application for a continuance is addressed to the 
sound discretion of the trial court and its ruling thereon 
will not be held erroneous unless the record discloses 
an abuse of discretion. State v. Ell................... 
There is no abuse of discretion by the court in denying 
a continuance unless it clearly appears that the defend- 
ant suffered prejudice as a result thereof. State v. Ell 


Section 2-204(1), U. C. C., provides that a contract for 
sale of goods may be made in any manner sufficient to 
show agreement, including conduct by both parties 
which recognizes the existence of such a contract. 
Crane Co. v. Roberts Supply Co. ................. eee eee 
‘‘Agreement”’ means the bargain of the parties in fact 
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67 


as found in their language or by implication from other 


circumstances including course of dealing or usage of 
trade or course of performance as provided in the Uni- 
form Commercial Code. Crane Co. v. Roberts Supply 


An agreement as to a definite time for shipment or 
delivery may be found in a term implied from the con- 
tractual circumstances, usage of trade or course of 
dealing or performance as. well as in an express term. 
Crane Co. v. Roberts Supply Co. ........... 2. cece eeeeee 
A contract to convey the homestead of a married per- 
son is invalid and unenforceable unless voluntarily exe- 
cuted and acknowledged by both husband and wife as 
required by section 40-104, R. R. S. 1943. McIntosh v. 
Borchers: 350760. 5isccuyaicren seo ned gabe 8 Greve gus ace sualeierdenas Ba-b Sioa 
Where a contract for the purchase and sale of real es- 
state includes both homestead and nonhomestead prop- 
erty but is not executed and acknowledged as required 
by section 40-104, R. R. S. 1943, specific performance 
may be obtained as to the nonhomestead land with an 
abatement of the total purchase price, where the con- 
tract under its provisions is clearly severable as to the 
nonhomestead property. McIntosh v. Borchers ....... 
Where such a contract is not severable as between 
homestead and nonhomestead property, this court will 
not ordinarily attempt to make a new contract for the 
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parties; nor impose new conditions; nor will it require 
specific performance of a contract which does not con- 
tain the substance of the agreement made. McIntosh 
Vi-BOreners 50.555 6s ieee has Soe bie 8 ee oN eee a are 
Where there has been substantial performance of a 
construction contract but the owner has been damaged 
by defective material or workmanship, the measure of 
damage is the cost of remedying the defects. Groeteke 
V. SUUDDS. 23s adeseed Seaieiis tials ahekae Pedegae fee 
The measure of damages in the case of a breach of con- 
tract is the amount which will compensate the injured 
person for the loss which fulfillment of the contract 
would have prevented or the breach of it has entailed. 
Stungis v. Union Packing Co. of Omaha, Inc........... 
Where a construction contract is substantially per- 
formed, the damage which the owner suffers because 
of defective workmanship or unsuitable materials used 
is measured by the reasonable cost of remedying the 
defects. Stungis v. Union Packing Co. of Omaha, Inc. . 
In construing an indemnity contract, the terms and lan- 
guage used must be given fair and reasonable interpre- 
tation, the contract read in its entirety, and considera- 
tion given not only to the contract’s language but also 
to the situation of the parties and circumstances sur- 
rounding them at the time of making the contract. 
Woodmen of the World Life Ins. Soc. v. Peter Kiewit 
SONS? COs! oicisi sis ais ses 3a gaia G seats Sasi tawitee wea eieen dee aes 
A cardinal principle of construction of written instru- 
ments is that an interpretation shall be made which will 
reflect the true intention of the parties. Younker 
Brothers, Inc. v. Westroads, Inc. .............. 000. eee 
In interpreting a written contract, the meaning of which 
is in doubt and dispute, the court, in order to determine 
its meaning, will consider all the facts and circum- 
stances leading up to and attending its execution, and will 
consider the relation of the parties, the nature and situa- 
tion of the subject matter, and the apparent purpose of 
making the contract. Younker Brothers, Inc. v. West- 
TOROS, ING 12350. 5.6.0 sessslslsid oie ain sei eee Mu ad ash aisle ies vacates 
To decree reformation of a written instrument for a 
mutual mistake, equity insists that the evidence of the 
true intent of the parties must be clear, convincing, and 
satisfactory, and the evidence must establish that the 
mutual mistake involved is common to both parties, 
each laboring under the same misconception. Farmers 
Coop. Assn. v. Klein ...... 06... cece cece e teen ences 
In an action for reformation of a written instrument, 
the burden rests upon the moving party of overcoming 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


the strong presumption arising from the terms of the 
written instrument. If the proofs are doubtful and un- 
satisfactory, and if there is a failure to overcome this 
presumption by testimony entirely plain and convinc- 
ing beyond reasonable controversy, the writing will be 
held to express correctly the intention of the parties. 
Farmers Coop. Assn. Vv. Klein ............ 00. cece ceca 
Where defects in a building being constructed under a 
building contract are remediable without materially in- 
juring or reconstructing any substantial portion of the 
building, the damage which the owner is entitled to re- 
cover is the expense of making the work conform to 
contractual requirements. Wilson Concrete Co. v. 
A. 8. Battiato Constr. Co. 2.0... ccc kee eee eee 
If the right to damages for breach of contract is a mat- 
ter of reasonable litigation, and the amount to be re- 
covered, if any, is unliquidated and must be fixed, not 
by mere computation, but by suit, interest may not be 
allowed for the time precedent to the settlement of the 
right to a recovery and the ascertainment of the 
amount. Wilson Concrete Co. v. A. S. Battiato Constr. 
COs Bicitkted caw a eh eS et daa Wea Vn a Bee ead See et 
Where a tenured college faculty member is employed 
using annual reappointment letters or forms which do 
not set forth in full the terms and conditions of em- 
ployment, the employment policies, rules, and regula- 
tions of the college become a part of the employment 
contract between the college and the faculty member. 
Brady v. Board of Trustees of Nebraska State Col- 
LOBOS ose ed iea ead. oes werk Roe IRR wie h oda ee ees 
A tenured professor has a sufficient property interest in 
continued employment to entitle him to the protection 
of procedural due process. Brady v. Board of Trustees 
of Nebraska State Colleges ..................-...0.. eer 
Ordinarily a real estate broker, who for a commission 
undertakes to sell land on certain terms and within a 
specified period, is not entitled to compensation for his 
services unless he produces a purchaser within the 
time limited who is ready, able, and willing to buy 
upon the terms prescribed. Cornett v. Nathan........ 
An architect or engineer may breach his contract for 
architectural services by underestimating the construc- 
tion costs of a proposed structure. The rule to be ap- 
plied is that the cost of construction must reasonably 
approach that stated in the estimate unless the owner 
orders changes which increase the cost of construction. 
Palmer: V... DOM) 555 25 6 < re vied Us Saas sHaneealov eee Ree 
It is ordinarily for a jury to say whether the actual cost 
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is within a reasonable range of the estimated cost un- 
less the excess is so great that the court can deal with it 
as a matter of law. Palmer v. Dorn.................. 
In an action for dissolution of marriage, agreements 
between husband and wife, not made in connection with 
the separation of the parties or the dissolution of their 
marriage, are not binding on the court. Snyder v. Sny- 
GCF sb sincaud seaiend pte cha eee joe ie Saas ae eee es eee 
In order to charge the seller with the particular loss it 
must be one that ordinarily follows the breach of the 
contract in the usual course of events or that reasonable 
men in the position of the parties would have foreseen 
as a probable result of the breach. National Farmers 
Organization, Inc. v. McCook Feed & Supply Co. ...... 
A general rule in this jurisdiction is that a contract 
made in another state and valid under its governing 
laws is considered valid here, and will be enforced, un- 
less the enforcement of the contract would violate the 
positive law or the settled public policy of this state or 
would work an injury to this state or its citizens. Dia- 
mond Match Div. of Diamond International Corp. v. 
Bernstein ...............004- eeeGie tie Webinars asraecieas 
The laws of the State of New York, like those of the 
State of Nebraska, provide for the enforcement of rea- 
sonable contracts in restraint of trade by injunction 
when necessary to protect the interests of a former em- 
ployer. Diamond Match Div. of Diamond International 
Corp. v. Bernstein .......... cc cece eee eee eee e ene 
A restrictive covenant will not be enforced where the 
effect would be to protect plaintiff from ordinary com- 
petition rather than to protect plaintiff's business 
against competition by improper and unfair methods. 
Diamond Match Div. of Diamond International Corp. v. 
Bernstein: «56 occis cece eneaes Weed eaten. eee te dn 
In Nebraska there are three general requirements re- 
lating to partial restraints of trade: First, is the re- 
striction reasonable in the sense that it is not injurious 
to the public; second, is the restriction reasonable in 
the sense that it is no greater than is reasonably neces- 
sary to protect the employer in some legitimate in- 
terest; and, third, is the restriction reasonable in the 
sense that it is not unduly harsh and oppressive on the 
employee. Diamond Match Div. of Diamond Interna- 
tional Corp. v. Bernstein ............. cc cece cece eee eeee 
Satisfactory proof is required of the one seeking injunc- 
tive relief to establish the necessity for and the reason- 
ableness of covenants restraining the inherent right to 
labor in cases when the restraint deals with the per- 
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formance of personal services. Diamond Match Div. 
of Diamond International Corp. v. Bernstein .......... 
Where a contract is ambiguous, the court must de- 
termine the intent of the parties and resolve the ambi- 
guity to give effect to that intent. Spencer-O’Neill 
House, Inc. v. Denbeck ............... 0. eee eee eee ee 
Where a contract is a typed one, writing in longhand in 
the contract subsequent to the typing controls the typed 
provisions of the contract where there is a conflict be- 
tween the typed and the written portions of the instru- 
ment. Spencer-O’Neill House, Inc. v. Denbeck........ 
A United States savings bond is a contract between the 
federal government and the purchaser, and Treasury 
Department regulations governing such bonds are in- 
corporated into the contract by reference and are be- 
yond the reach of state law to modify or destroy. Slo- 
cum V. Hevelone ........... cece cee e erence ee neeees 
A contract must receive a reasonable construction con- 
sistent with the intention of the parties existing at the 
time it was entered into. Gunset v. Mossman......... 
Through construction, the court seeks to enforce the 
contract made by the parties, not to create a new one. 
Gumnset v. Mossman ........... 6c cee ee ee cette cnn eee 
Where a party to a written contract within the statute 
of frauds induces another to waive some provision 
upon which he is entitled to insist and thereby change 
his position to his disadvantage because of that party’s 
inducement, the inducing party will be estopped to claim 
that such oral modification is invalid because not in 
writing. Farmland Service Coop, Inc. v. Klein........ 
Promissory estoppel applies only in cases where there 
is a promise or representation as to an intended aban- 
donment by the promisor of a legal right which he 
holds or will hold against the promisee. Farmland 
Service Coop, Inc. v. Klein ... 2.0.2... 0. eee e eee eee eee 
The memorandum required by the statute of frauds is 
evidence of the oral contract and must contain the es- 
sential terms of the contract. Generally, the memo- 
randum should contain the names of the parties, a de- 
scription of the land, the price, the general terms of the 
agreement, and the signature of the vendor. David v. 
TUCK OR (se cee et he SE aed Fae a RE ae ale ere Siete 
Ordinarily, time for performance is not an essential 
term of the contract, but it must be included in the 
memorandum to be enforceable. If omitted from the 
memorandum, the time for performance is not en- 
forceable but the legal efficacy of the memorandum is 
not destroyed. David v. Tucker ............-... eee eee 
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Generally, parol evidence is admissible not to vary, 
contradict, or control the written contract of the par- 
ties, but to apply it to the subject matter and thereby 
render certain that which otherwise would be doubtful 
and indefinite. David v. Tucker ...................... 
For the insurer to be liable to its insured on a contract 
of employee fidelity insurance, the insured must sus- 
tain an actual loss of the nature insured against. Fox- 
ley Cattle Co. v. Bank of Mead .....................2.. 
Legal liability of a named insured to a third party does 
not create legal liability of the insurer under a blanket 
honesty bond to such third party. Foxley Cattle Co. v. 
Bank: Of Mead’ si oic.ua. ese beset wa wie tie pie weenie ex aah 
Contracting parties are presumed to act for themselves 
and an intent to benefit a third person should be clearly 
expressed in the contract. Foxley Cattle Co. v. Bank of 
MCA eesua nti lan tadiets Wop cate tite a eee ee aes la eae 
In contracts of indemnity against loss, an insurer does 
not become liable until the insured has suffered proven 
loss. Foxley Cattle Co. v. Bank of Mead.............. 
The decree confirming the legality and validity of a 
bond issue does not determine the validity or invalidity 
of all contracts made by the sanitary and improvement 
district in connection with the project which the bond 
issue was designed to finance. Hayes v. Sanitary & 
Improvement Dist. No. 194........ ats, e deals ine ain ie.eeieih eves 
Ordinarily contracts or agreements for the performance 
of reasonably necessary fiscal services of benefit to a 
municipal corporation in connection with the issuance 
of its securities and the carrying out of its governmental 
functions are authorized in the absence of statute to the 
contrary. Hayes v. Sanitary & Improvement Dist. 
INO 1D is isis, trea sare eS Ree hd Od ote Shale deh sore Seared a Salad 
Ordinarily a sanitary and improvement district may 
contract to pay a reasonable fee to a financial institu- 
tion which will agree to purchase or place at par any 
construction warrants issued to contractors by the dis- 
trict in payment for goods or services furnished in con- 
nection with construction projects of the district. Hayes 
v. Sanitary & Improvement Dist. No. 194.............. 
For purposes of application of res judicata, a petition in 
quantum meruit is a restatement of the same cause of 
action as that in a petition on express contract, where 
both petitions are based on the same services; and as 
such, an earlier judgment in a case on express contract 
acts as a bar to a later action in quantum meruit. Van- 
tage Enterprises, Inc. v. Caldwell ..................... 
In a contract calling for delivery of goods by a seller at 
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a specified place, tender ordinarily requires physical 
delivery of the goods at the destination specified in the 
contract. Farmer’s Union Co-op Co. of Mead v. 
Flamme Brothers ........... 0. e eee e eee eee cece eens 
Where a seller fails to make delivery of goods under a 
contract to sell, the buyer may ‘‘cover’’ by making in 
good faith and without unreasonable delay any reason- 
able purchase of goods in substitution for the goods due 
from seller, and in such event the buyer may recover 
from seller, as damages, the difference between the 
cost of cover and the contract price. Farmer’s Co-op 
Co. of Mead v. Flamme Brothers .................-0005 
A written contract expressed in unambiguous language 
is not subject to interpretation or construction and the 
intention of the parties to such a contract must be de- 
termined from its contents. C. G. Smith Constr. Co. v. 
Cobleigh Electric Co. .......... 00. cece cece eee ee tenes 
Where a real estate broker has paid over a buyer’s de- 
posit or downpayment on a real estate contract to the 
broker’s disclosed principal, or in good faith changed 
his position before he learns of the buyer’s claim or de- 
mand for refund, the broker cannot be held liable for 
the return of the funds in the absence of an intention 
to impose personal] liability on the broker as shown by 
the circumstances and the agreement of the parties. 
Exgegerling v. Cuhel ............ 00... cece eee ences 


Controlled Substances. 


1. 


2. 


Section 28-4,127, R. S. Supp., 1974, which provides that 
‘*(1) It shall be unlawful for any person: * * * (g) To 
visit or be in any room, dwelling house, vehicle, or 
place where any controlled substance is being used con- 
trary to the provisions of sections 28-459 and 28-4,115 to 
28-4,142, if the person has knowledge that such activity 
is occurring; * * *’’ is unconstitutionally vague and 
overbroad. State v. Adkins ................ 0c cece enone 
Evidence that the accused had physical or constructive 
o possession of a drug with knowledge of its presence and 
its character as a controlled substance is sufficient to 
support a finding of possession. State v. Foster....... 
Constructive possession may be proved by direct or cir- 
cumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the ar- 
rest or by a showing of dominion over the substance. 
State v. Poster . cic. icies cieceaasece was cod vadeenacaees 
Possession of a controlled substance is an included: of- 
fense within a charge of possession with intent to dis- 
tribute. State v. Bernth ............ cece eee eee ee 
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Unlawful delivery of a controlled substance includes 
both actual and constructive delivery. It is not neces- 
sary for the State to show actual physical transfer of 
the controlled substance from the defendant. State v. 
Howell ci seh cee ssa ge OPIS coe Mi tewade ate mes 


Corporations. 


1. 


Costs. 


Counties. 


Courts. 


1. 


Section 21-2096, R. R. S. 1943, provides that the District 
Court has the power to dissolve any corporation when, 
in an action brought by a shareholder, it is established 
that the directors are deadlocked in the management 
of the corporate affairs and the shareholders are un- 
able to break the deadlock, and that irreparable injury 
to the corporation is being suffered. Kollbaum v. K & K 
Chevrolet jING@.-266..0g0heagee ene a uietalees de Baltecone. 5 
A corporation will be looked upon as a separate legal 
entity until sufficient reason to the contrary appears. 
The corporate fiction may be disregarded when its re- 
tention would produce injustice and inequitable con- 
sequences. Hayes v. Sanitary & Improvement Dist. 
NOs LDS ois niece: Reeds ee tabs yap ace paced aceon fob S dunia rane ea a eae hias 
The separate corporate existence of parent and sub- 
sidiary or affiliated corporations will not be recognized 
where one corporation is so organized and controlled 
and its business conducted in such a manner as to 
make it merely an agency, instrumentality, adjunct, or 
alter ego of another corporation. Hayes v. Sanitary & 
Improvement Dist. No. 194... 00... ccc cee eae 


An architect or engineer may breach his contract for 
architectural services by underestimating the con- 
struction costs of a proposed structure. The rule to be 
applied is that the cost of construction must reasonably 
approach that stated in the estimate unless the owner 
orders changes which increase the cost of construc- 
tion. Palmer v. Dorn.............. 0... cece eee eee eee 
It is ordinarily for a jury to say whether the actual 
cost is within a reasonable range of the estimatéd cost 
unless the excess is so great that the court can deal 
with it as a matter of law. Palmer v.Dorn............ 


The number, nature, and duration of the powers con- 


ferred upon a county rest in the absolute discretion of 
the state. City of Grand Island v. County of Hall ...... 


It is not the court’s duty, nor within its province, es- 
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specially in the absence of any evidence of legislative 

intent, to read a meaning into a statute that is not 

warranted by the legislative language. State v. Ad- 

BANS 99 heuer ahaa Peto ng weraarcton Mai Lewes meee ed 76 
2. Where the language of a statute is plain, direct, and 

unambiguous, no interpretation is needed to ascertain 

its meaning and this court is without authority to change 

the language. City of Grand Island v. County of Hall.. 282 
3. A statute will not be considered repealed by implica- 

tion unless the repugnancy between the new provision 

and the former statute is plain and unavoidable. City 

of Grand Island v. County of Hall ................0.08. 282 
4. An interpretation of a statute which has the effect of 

repealing orenullifying another statute will not be 

adopted by this court unless such interpretation is made 

necessary by the evident intent of the Legislature. 

City of Grand Island v. County of Hall ................. 282 
5. Generally the discretion involved in the exercise of the 

power is not subject to judicial review unless the tak- 

ing is fraudulent, in bad faith, or an abuse of discre- 

tion; the taking is for a private purpose; or an exces- 

sive amount of property is sought to be condemned. 

Father Flanagan’s Boys’ Home v. Millard School Dist. 299 


6. A statute which purports to give a court the power to 
review an exercise of legislative power de novo in the 
sense that the court may substitute its own judgment 
for that of the administrative agency to which the Leg- 
islature has appropriately delegated the power is un- 
constitutional. Scott v. State ex rel. Board of Nursing. 681 

7. The juvenile court may terminate the parental rights 
of a parent who is unable to discharge parental re- 
sponsibility because of mental illness or mental de- 
ficiency, if there are reasonable grounds to believe that 
such condition will continue for a prolonged and in- 
determinate period. § 43-209(5), R. S. Supp., 1976. State 
Ve OU POO 5c by ease eee he antes sia ate Sedans 708 

8. In sentencing a defendant after conviction, the trial 
court has a broad discretion as to the source and type 
of evidence it may use to assist it in determining the 
kind and extent of punishment to be imposed within 
the limits fixed by statute. State v. Bridgmon........ 714 


9. It is the function of this court to independently deter- 
mine if sufficient evidence was presented to sustain 
the trial court’s finding and judgment, giving due re- 
gard to the fact the trial court had an opportunity to ob- 
serve the witnesses where the testimony is in conflict. 
Brandt v. Mayer ........ ccc cece eee eee eet eee tenes 751 
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In cases involving child custody, determinations of 
Juvenile Court findings, both as to the evaluation of the 
evidence and to the matter of custody, will not be dis- 
turbed on appeal unless there is a clear abuse of dis- 
cretion or the decision is against the weight of evidence. 
State v. JoHnson ...... 0... cc eee eee 
It is not within the province of a court to read a mean- 
ing into a statute that is not warranted by the legisla- 


« tive language. Stender v. Sullivan .................. 


Injunction is an appropriate remedy for breach of re- 
strictive covenants, a remedy at law being inadequate 
and leading to a multiplicity of actions and the subver- 
sion of the plan of development protected by such cove- 
nants. Poolv. Denbeck ........... cc cece cece cece renee 
While the right to enforce restrictive covenants may be 
lost by waiver or acquiescence in the violation thereof, 
such right is not lost if the violations acquiesced in are 
trivial and do not materially affect those acquiescing. 
The right to enforce such covenants remains where the 
violation is in close proximity to the land of those seek- 
ing enforcement thereof and is especially and directly 
injurious to them. Pool v. Denbeck ...........0c0ee eee 


Conditions, and Restrictions. 

It is generally recognized that insofar as a covenant 
against encumbrances is concerned, an easement is an 
encumbrance. Cape Co. v. Wiebe ..................0-. 
A covenant against encumbrances is broken when 
made if an encumbrance exists. Cape Co. v. Wiebe... 
An action for damages, for the breach of the covenants 
of warranty contained in a deed conveying land, is an 
action upon a specialty. Cape Co. v. Wiebe ........... 
Where a covenant against encumbrances and covenants 
of warranty or quiet enjoyment appear in the same 
instrument they are separate and independent cove- 
nants and one does not embrace the other. Cape Co. v. 
Wiebe: % ins sdaGaln adatoms ddine oy s Gls doetew esa heaie es 


Where a seller fails to make delivery of goods under 


a contract to sell, the buyer may ‘‘cover’’ by making 
in good faith and without unreasonable delay any rea- 
sonable purchase of goods in substitution for the goods 
due from seller, and in such event the buyer may re- 
cover from seller, as damages, the difference between 
the cost of cover and the contract price. Farmer’s 
Union Co-op Co. of Mead v. Flamme Brothers ......... 
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Criminal Law. 
1. This court, in a criminal action, will not interfere with 


a verdict of guilty based upon conflicting evidence un- 
less it is so lacking in probative force that, as a matter 
of law, it is insufficient to support a finding of guilt be- 
yond a reasonable doubt. State v. Dirgo.............. 
Whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if he 
were the principal offender. Aiding and abetting in- 
volves some participation in the criminal act or in- 
volves some conscious sharing in the criminal act, as in 
something that accused wishes to bring about, in fur- 
therance of the common design, either before or at the 
time the criminal act is committed, and it is necessary 
that he seeks by his action to make it succeed. State v. 
DUP BO ee ot esienines Senet cee Rinna hod MO Oe Shee eal ora s 
A common purpose or criminal intent among two or 
more persons to commit a crime need not be shown by 
direct evidence, but may be proved by the circum- 
stances surrounding the act. State v. Dirgo........... 
A peace officer may arrest a person without a warrant 
if the officer has reasonable cause to believe the person 
has committed a misdemeanor in his presence, or has 
committed a misdemeanor and the officer has reason- 
able cause to believe the person will not be appre- 
hended unless immediately arrested or may destroy or 
conceal evidence of the commission of the misdemean- 
or. State v. Thompson ......... 0.0... cece eee een ees 
The use of binoculars by police as an aid in performing 
surveillance is not unlawful. State v. Thompson ...... 
Section 28-4,127, R. S. Supp., 1974, which provides that 
(1) It shall be unlawful for any person: * * * (g) To 
visit or be in any room, dwelling house, vehicle, or 
place where any controlled substance is being used con- 
trary to the provisions of sections 28-459 and 28-4,115 to 
28-4,142, if the person has knowledge that such activity 
is occurring; * * *’’ is unconstitutionally vague and 
overbroad. State v. Adkins .....................0000005 
It is a fundamental requirement of due process of law 
that a criminal statute be reasonably clear and defi- 
nite. A crime must be defined with sufficient definite- 
ness and there must be ascertainable standards of guilt 
to inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. The di- 
viding line between what is lawful and unlawful cannot 
be left to conjecture. State v. Adkins ................. 
The test to determine whether a statute defining an of- 
fense is void for uncertainty (1) is whether the lan- 
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guage may apply not only to a particular act about 
which there can be little or no difference of opinion, but 
equally to other acts about which there may be radical 
differences, thereby devolving on the court the exercise 
of arbitrary power of discriminating between the sev- 
eral classes of acts, and (2) the dividing line between 
what is lawful and what is unlawful cannot be left to 
conjecture. State v. Adkins .......... 2.0... eee e eee eee 
It is not permissible to enact a law which, in effect, 
spreads an all-inclusive net for the feet of everybody 
upon the chance that, while the innocent will surely be 
entangled in its meshes, some wrongdoers also may be 
caught. State v. Adkins ............. 2... cc ec eee ee eee 
Probable cause to justify search and seizure without a 
warrant exists where the facts and circumstances 
within the officer’s knowledge and of which he has rea- 
sonably trustworthy information are sufficient in them- 
selves to warrant a man of reasonabie caution in the 
belief that an offense has been or is being committed. 
State: vi AdGi j..c66 00. venta cic at saeeie a tater dese 
It is not only the personal knowledge of the officer who 
makes the search and seizure which may be used to 
test probable cause, but added thereto may be the col- 
lective knowledge of the law enforcement agency for 
which the officer acts. However, in that case there 
must have been some communication of knowledge to 
or direction to act from the department or officer hav- 
ing that knowledge to the officer making the search and 
seizure. State v. Aden ........ 0... ce cee cee eee 
A sentence within statutory limits will not be disturbed 
on appeal unless there is an abuse of discretion. State 
Vi Breage visi occ ee gases veces Eo pense be con wel tals anes 
State: vi. Wright. «ccc cs ees wee thee eed eas dared 
State: v: Colémane-::2.so5 2 cc eltedicn ee cede de aes eds 
State: v..DelieOn? «fone i ede eke oe ie add eae ees 
State v. Willlams ....) 60.5 cece sec seen eee sce een es 
A sentence imposed within statutorily prescribed limits 
will not be disturbed on appeal unless there appears to 
be an abuse of discretion. State v. Tweedy, Melvin, ... 
State v. Tweedy, Albert, ........... 0... c cece eee eee ee 
State VKeen os, oo !u ci knee Mas he Be oleate Be SE 
State v. Bridgmon |. 2.05 ...060 shoo ea ced nae ee eed 
State v. Ronfeldt ................. 00. e cece eee 
It is within the discretion of the District Court to direct 
that sentences imposed for separate crimes be served 
consecutively. State v. Tweedy, Melvin, .............. 
In the absence of an abuse of discretion, a sentence 
imposed within statutory limits will not be disturbed on 
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appeal. State v. Tweedy, Melvin, ..................45. 
State v. Tweedy, Albert, ............... 00. cece eee eee 
State v. Gillham ....... 0.0... cece cece eee eee 
State:v: Betts sic ios taleu en sor een data beac od ae hee 
The action of the District Court in directing that sen- 
tences be served consecutively will not be disturbed on 
appeal unless the record shows an abuse of discretion. 
State v. Tweedy, Melvin, ............. 00. cece eee ee eee 
State v. Tweedy, Albert, ............... 00. e cece eee eee 
No fixed rule with respect to the disclosure of the name 
of an informant is justifiable. The problem is one that 
calls for balancing all public interest in protecting the 
flow of information against the individual’s right to pre- 
pare his defense. State v. Wenzel ..................... 
Whether a proper balance renders nondisclosure erro- 
neous must depend on the particular circumstances of 
each case, taking into consideration the crime charged, 
the possible defenses, the public significance of the in- 
former's testimony, and other relevant factors. State 
v. Wenzel ..... Metahewny etwas te ate eee Oe tare eyes tata 
Ordinarily, if the informer’s identity is either known by 
the defendant or else disclosed through the testimony of 
other witnesses, no prejudice results from nondisclo- 
sure. State v. Wenzel .......... 00... cece cee eee 
This State is committed to the dogma that in balancing 
the interests of the State against that of the accused, 
the burden of proof is on the defendant to show need for 
the disclosure. State v. Wenzel ....................04. 
Disclosure of the identity of an informer is a matter of 
judicial discretion. State v. Wenzel ................... 
A plea of guilty waives all defenses to the charge 
whether procedural, statutory, or constitutional. State 
Vie Wea ght ook eet ese ek eked Mea ee od seen 
An order or sentence of the trial court denying proba- 
tion will not be overturned on appeal! unless there has 
been an abuse of discretion. State v. Keen ............ 
State v. Bridgmon ............ cece cee cece eee eens 
State v. Ronfeldt ....... 00... cece eee ee eee 
The resort to epithets or personal abuse is not a com- 
munication of information or opinion safeguarded by 
the Constitution and the punishment thereof as a crim- 
inal act raises no question under the Constitution. 
Statéev:. Guy os cf2ia.f sb placed cad Sebi piise awe wheel 
A custom or usage of failing to enforce a statute by 
prosecution is not a defense to a prosecution finally 
brought. State v. Guy .......... 0... cece cee eee eee 
This court will not overturn an order or sentence of the 
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trial court which denies probation unless there has 
been an abuse of discretion. State v. Schleis .......... 
State ‘vs COX: 6 scisoscteas settee vas eat Dat eal nee to eee 
Evidence that the accused had physical or constructive 
possession of a drug with knowledge of its presence and 
its character as a controlled substance is suffictent to 
support a finding of possession. State v. Foster ....... 
Constructive possession may be proved by direct or cir- 
cumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the ar- 
rest or by a showing of dominion over the substance. 
State vs Poster 26.505. 6s0c2 alse Soawe ine ese ke ses 
Aiding and abetting involves some participation in the 
criminal act or involves some consctous sharing in the 
criminal act, as in something that accused wishes to 
bring about, in furtherance of the common design, 
either before or at the time the criminal act is commit- 
ted, and it is necessary that he seeks by his action to 
make it succeed. State v. Foster ..................... 
In criminal cases, the verdict of a jury must be sus- 
tained if there is substantial evidence, taking the view 
most favorable to the State, to support it. State v. 
POSte rl sno veer e ei bia end os ow een ndeN antes 
The Fourth Amendment does not requtre a policeman 
who lacks the precise level of information necessary 
for probable cause to arrest to simply shrug his shoul- 
ders and allow a crime to occur or a criminal to escape. 
A brief stop of a suspicious individual, in order to deter- 
mine his identity or to maintain the status quo momen- 
tarily while obtaining more information, may be most 
reasonable in light of the facts known to the officer at 
the time. State v. Jefferson .......................0.. 
In evaluation of the reasonableness of a search or sei- 
zure without warrant it ts imperative that the facts be 
judged against an objective standard: Would the facts 
available to the officer at the moment of the search or 
the seizure warrant a man of reasonable caution in the 
belief that the action taken was appropriate? State v. 
JOLLEPSON: ieee ied beet S ea ecieiee ay calorie st eet esas 
Objects falling in the plain view of a peace officer who 
has a right to be in the position to have that view are 
subject to seizure and may be introduced in evidence. 
State v. Jefferson .......... 0. cece eee eens 
The standard for determining probable cause for 
search and seizure ts practical and not technical. State 
VOLPE TSON 05 ies DRA ee Bee a oe oa eee dacealed 
Suspension of sentence and granting of probation is dis- 
cretionary with the trial court and in the absence of an 
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abuse of discretion the determination of the trial court 
will not be disturbed on appeal. State v. Lynch....... 
A defendant in a criminal case is not constitutionally 
entitled to demand a proportionate number of his race 
on the jury which tries him nor on the venire or jury 
roll from which petit jurors are drawn. State v. Wright 
In determining the sufficiency of the evidence to sus- 
tain the conviction in a criminal prosecution, it is not 
the province of this court to resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, or weigh the 
evidence. State v. Goodloe ........... 0... cece cece e eee 
An unsuccessful attempt to chill a right to appeal is 
harmless error. State v. Goodloe ...............500005 
Any error in the ruling on a plea in abatement alleging 
that the evidence at the preliminary hearing was insuf- 
ficient to support a finding of probable cause is cured if 
the evidence at the trial is sufficient to sustain a finding 
of guilty. State v. Bolden.......... 00... cece eee eee 
An identification based in part upon photographs of 
the defendant shown to the victim of the crime is not 
objectionable because the officer stated at the time the 
photographs included a photograph of a suspect. State 
Vi BOIMON ial eck tecctancg vee ere bdine nim ain p28 SOG Sea ed setele aioe 
The publications involved herein are clearly embraced 
within the test of obscenity delineated in Miller v. Cal- 
ifornia (1973), 413 U. S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 
419. State v. American Theatre Corp. ................. 
State v. Downtown Books, Inc. .......... 0.02.20. ee ee ee 
Where the covers of the magazines, front and back, are 
occupied with pictures of nude individuals engaged in 
sexual acts or prominently displaying their genitals, it 
can hardly be said the jury could not infer knowledge of 
their contents by the defendant and its intent to sell ob- 
scene materials. State v. American Theatre Corp. .... 
By the use of the word ‘‘knowingly”’ the Legislature has 
made scienter a necessary element in any prosecution 
under the Nebraska obscenity law. State v. American 
Theatre Corp. .2...0 6. cc cca ct eee cee ee dna saeedes 461, 
The word ‘‘knowingly’’ as used in the Nebraska statutes 
satisfies the constitutional requirement of scienter, re- 
quired by Hamling v. United States (1974), 418 U. S. 87, 
94 S. Ct. 2887, 41 L. Ed. 2d 590. State v. American 


Theatre Corps ices yebaks Hie eee sO le eee Sates 461, 


We find both films, ‘‘The Cunning Stunt,’’ and ‘“‘Bang 
Bash,"’ to be hard-core pornography and obscene under 
the tests enunciated in Miller v. California (1973), 413 
U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419. State v. Amer- 
ican Theatre Corp. .........-... ccc eee cece ete eens 
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The result in this case is governed by our opinion in 
State v. Little Art Corp. (1973), 189 Neb. 681, 204 N. W. 
2d 574. State v. American Theatre Corp. .............. 
We consider only assignments of error discussed by ap- 
pellant in the brief. Rule 8a(3), Revised Rules of the 
Supreme Court, 1974. State v. Downtown Books, Inc... 
The time requirements of section 29-2103, R. R. S. 1943, 
are mandatory. A motion for a new trial under that 
section must be filed within 10 days after the verdict is 
rendered, not within 10 days from the date of sentenc- 
ing, unless the verdict and sentencing occur on the 
same day. State v. Betts ................... itd sateen hee 
State v. Applegarth .......... 0c cece cece cece eee eee 
It is settled law in Nebraska that a motion for a new 
trial that is not filed within the time specified by statute 
is a nullity and of no force and effect. State v. Betts .. 
Where an element of the crime charged is possession 
of the property seized, ‘‘ownership in or right to posses- 
sion of the premises’’ or the interests of a ‘‘lessee’’ or 
‘licensee’ is not necessary to confer standing to chal- 
lenge the legality under the Fourth Amendment of a 
search and Seizure. State v. Schrader ................ 
Open fields outside the curtilage are not within the pro- 
tection of the Fourth Amendment. State v. Schrader 
When the prosecution seeks to justify a warrantless 
search by proof of voluntary consent it is not limited 
to proof that the consent was given by the defendant, 
but may show that the permission to search was ob- 
tained from a third party who possessed common 
authority over or other sufficient relationship to the 
premises or effects sought to be inspected. State v. 
Schrader. : e5 o's s025. otk eles eens p INR Oe ie Sela Betas 
Where a seizure invades no right of privacy of the per- 
son or premises of the accused, his Fourth Amend- 
ment rights have not been violated. State v. Schra- 
GOT 3 Godins hits she sae a aineines see aaw este wareen’s Hal woasenn nes 
The exclusionary rule ought not be applied where its 
deterrent purpose to discourage illegal police conduct 
will not be served. State v. Schrader ................. 
A sentence of imprisonment should not exceed the 
minimum period consistent with protection- of the pub- 
lic, gravity of the offense, and rehabilitative needs of 
the defendant. State v. Foutch..........00........... 
Section 29-2308, R. R. S. 1943, gives this court the author- 
ity to reduce a sentence rendered by the District Court 
when it appears to be excessive. State v. Foutch...... 
The punishment for a criminal act should in all circum- 
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stances be commensurate with the offense. State v. 
FOUtCH gseek cease ein dl ca GR mieten in UIE Swe eae SRabR ES eT 
In sentencing a defendant after conviction, the trial 
court has a broad discretion as to the source and type 
of evidence it may use to assist it in determining the 
kind and extent of punishment to be imposed within 
the limits fixed by statute. State v. Bridgmon........ 
Even though the evidence established without doubt 
that the defendant was intoxicated, it is for the jury to 
determine whether the defendant was capable of delib- 
eration or of forming the intent to commit the crime 
charged. State v. Coleman ........... cee cece eee 
The verdict of a jury must be sustained if, taking the 
view most favorable to the State, there is substantial 
evidence to support it. State v. Coleman.............. 
The fact that a sentencing judge announces that in im- 
posing sentence he has considered the possible effect of 
statutes which make it possible for prison authorities to 
ameliorate the sentence does not, in and of itself, vio- 
late the due process provisions of the state and federal 
Constitutions. State v. Houston ..................0005) 
The standard for determining the validity of a guilty 
plea is whether the plea represents a voluntary and 
intelligent choice among the alternative courses of 
action open to the defendant. State v. Cooper......... 
A plea of guilty must not only be intelligent and volun- 
tary to be valid but the record must affirmatively dis- 
close that the defendant entered his plea understand- 
ingly and voluntarily. State v. Cooper................ 
It is improper and generally prejudicial for a prosecu- 
ting attorney in a criminal case to declare to the jury 
his personal belief in the guilt of the defendant unless 
the belief is expressed as a deduction from the evi- 
dence. State v. Leonard ........ 0... cece ee eee eee eee 
Section 29-2260, R. R. S. 1943, which lists grounds to be 
considered by the trial court in sentencing a defendant, 
does not control the trial court's discretion in imposing 
asentence. State v. Machmuller ..................045 
A sentence imposed within statutorily prescribed limits 
will not be disturbed on appeal unless there appears to 
be an abuse of discretion on the part of the sentencing 
judge. State v. Machmuller .............. 00... e ee eane 
The granting of probation is discretionary with the 
trial court. In the absence of an abuse of discretion, 
a denial of probation is not error. State v. Morrow .... 
Circumstantial evidence which is substantial is suf- 
ficient to support a finding of guilty. State v. Von 
SUBBES i oats y dil Sew ee bee he een ge RHA SAB ae 
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Informal] detention for the purpose of investigation may 
be lawful even though probable cause sufficient to 
authorize a formal arrest may not exist. State v. Von 
SUBBS soo. beS.ccccaietd ee pre 5 de-4 Aes cesale 2d aubsea ort alan ahthe ae alate’ ae 
A brief stop of a suspicious individual, in order to de- 
termine his identity or to maintain the status quo mo- 
mentarily while obtaining more information, may be 
most reasonable in light of the facts known to the of- 
ficer at the time. State v. Von Suggs.................. 
Kidnapping includes unlawful imprisonment or a hold- 
ing against the will of the person held for the purpose 


of compelling the performance of any act by such per- 


son. § 28-417, R. R.S. 1943. State v. Parker........... 
In a prosecution for rape, proof of reasonable resistance 
in good faith under all the circumstances is sufficient 
to negative a claim of consent. State v. Parker....... 
In the absence of conflicting interests, two or more de- 
fendants may be represented by the same counsel in a 
criminal prosecution. State v. Parker ................ 
The elements of the crime of uttering a forged in- 
strument are: (1) The offering of a forged instrument 
with the representation by words or acts that it is true 
and genuine; (2) knowing the same to be false, forged, 
or counterfeited; and (3) with intent to defraud. State 
V.- AGGISON s}.0.3.oc cascaded. tea wdeaes sede pee Sey peso sas 
An essential element of a crime may be proved solely 
by circumstantial evidence. State v. Addison......... 
An authenticated record, certifying the suspension of 
an operator’s driving privileges is prima facie sufficient 
to establish identity for a person with the same name 
in the absence of any denial or contradictory evidence. 
State v. Applegarth ........ 00. e cece eee ees 
Assignments of error on grounds available to the de- 
fendant in the District Court must first have been pre- 
sented to the District Court. State v. Lewis........... 
Due process requires that the accused receive a trial 
by an impartial jury free from outside influences. 
State Vi BD occ ie edces dealscdiens othe dreds ee cia 
There is no abuse of discretion by the court in denying 
a continuance unless it clearly appears that the de- 
fendant suffered prejudice as a result thereof. State v. 
WOU, acscescebig eee eee tea aly aye DV vecie Bs Lisle artalealiongne sfeimanes Beeioaaaee’s 
A motion for a change of venue in a criminal case is 
addressed to the sound discretion of the trial court and 
its ruling will not be disturbed unless a clear abuse of 
discretion is shown. State v. Ell ...................0.. 
The issue of whether or not a jury should be sequestered 
during a criminal trial is left to the discretion of the 
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Customs 


1. 


trial court, and unless the defendant makes a showing 
of prejudice or the record discloses an abuse of discre- 
tion, denial of sequestration is not error. State v. Ell.. 
A party ordinarily has no right to examine a prospec- 
tive juror out of the presence of all other prospective 
jurors. State v. Ell ..... 6... ccc ee eens 
A lesser included offense is one which includes some of 
the elements of the crime charged without the addition 
of any element irrelevant to the crime charged. State 
VEBOInth wat scos oso tan ae oe Oe cat tient wade wees Ree Sec 
Possession of a controlled substance is an included of- 
fense within a charge of possession with intent to dis- 
tribute. State v. Bernth ............. 0... eee e eee ee 
Proportionality in sentencing ought to mean, among 
other things, that the more serious offenses generally 
merit the greater punishment, and that those offenders 
who offer the greatest menace to society deserve the 
greater punishment. State v. King.................... 
The discretionary power given to the court in section 
60-427, R. R. S. 1943, to suspend a license to operate a 
motor vehicle is limited to a charge of operating a 
motor vehicle in such a manner as to endanger life, 
limb, or property, brought under appropriate statutes 
or ordinances, and does not apply to a charge of speed- 
ing standing alone. State v. Mann..................4. 
Proof that an exhibit remained in the custody of law 
enforcement and court officers is sufficient to prove 
a chain of possession. State v. Howell ................ 
Unlawful delivery of a controlled substance includes 
both actual and constructive delivery. It is not neces- 
sary for the State to show actual physical transfer of 
the controlled substance from the defendant. State v. 
HOW GUS. sto tieas Tiesto tegen doe aeitine Sta esata wie 
Statements constituting alleged misconduct of counsel 
in argument to the jury should be taken by the court 
reporter at the trial together with the objections made 
and the ruling of the trial court. State v. Howell...... 


A testamentary direction to an executor to sell farm- 
land and pay the proceeds, after payment of debts and 
administrative expenses, over to named beneficiaries 
in shares, does not constitute a disposition of landlord’s 
share of crops growing thereon, absent any indication 
of such a testamentary intent. Roberts v. Snow Red- 
fern Memorial Foundation ........... 20... ... 0. cee eee 


and Usages. 
‘‘Agreement”’ means the bargain of the parties in fact 
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as found in their language or by implication from other 
circumstances including course of dealing or usage of 
trade or course of performance as provided in the Uni- 
form Commercial Code. Crane Co. v. Roberts Supply 
COs Baccara bbe tie tnettle eat he This ak ohare Vinnie digs Sagi e oes 
An agreement as to a definite time for shipment or de- 
livery may be found in a term implied from the con- 
tractual circumstances, usage of trade or course of 
dealing or performance as well as in an express 
term. Crane Co. v. Roberts Supply Co. ............... 
A custom or usage of failing to enforce a statute by 
prosecution is not a defense to a prosecution finally 
brought. State v. Guy ........ cece eee ee ee eee ee 
In order to charge the seller with the particular loss it 
must be one that ordinarily follows the breach of the 
contract in the usual course of events or that reason- 
able men in the position of the parties would have fore- 
seen as a probable result of the breach. National 
Farmers Organization, Inc. v. McCook Feed & Sup- 


It is just as essential that the value of future pain and 
suffering be reduced to its present worth as it is that 
the value of loss or impairment of future earnings be 
reduced to its present worth. Oberhelman v. Blount .. 
Life expectancy tables are not conclusive, but may be 
considered in connection with other evidence bearing 
on the probable life expectancy of the plaintiff, such as 
health, habits, occupation, and other activities. Ober- 
helman v. Blount ........... cece eee eee eee ee teen eens 
Where there has been substantial performance of a 
construction contract but the owner has been damaged 
by defective material or workmanship, the measure of 
damage is the cost of remedying the defects. Groeteke 
Vi SEUDDS inci achieve eres watered aie Wee ee eel ea Sew ee 
The measure of damages in the case of a breach of 
contract is the amount which will compensate the in- 
jured person for the loss which fulfillment of the con- 
tract would have prevented or the breach of it has en- 
tailed. Stungis v. Union Packing Co. of Omaha, Inc. .. 
Where a construction contract is substantially per- 
formed, the damage which the owner suffers because 
of defective workmanship or unsuitable materials used 
is measured by the reasonable cost of remedying the 
defects. Stungis v. Union Packing Co. of Omaha, Ine. 
Where defects in a building being constructed under a 
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building contract are remediable without materially 
injuring or reconstructing any substantial portion of 
the building, the damage which the owner is entitled to 
recover is the expense of making the work conform 
to contractual requirements. Wilson Concrete Co. v. 
A. S. Battiato Constr. Co. 2.0.0... cee eee eee 
If the right to damages for breach of contract is a mat- 
ter of reasonable litigation, and the amount to be re- 
covered, if any, is unliquidated and must be fixed, 
not by mere computation, but by suit, interest may not 
be allowed for the time precedent to the settlement of 
the right to a recovery and the ascertainment of the 
amount. Wilson Concrete Co. v. A. 8. Battiato Constr. 
COs hie kA ee CS ko wale Ade eae Bsa Reis eee coed 
Under section 2-715, U. C. C., consequential damages 
resulting from the seller’s breach include any loss re- 
sulting from general or particular requirements or 
needs of which the seller at the time of contracting 
had reason to know and which could not reasonably be 
prevented by cover or otherwise. National Farmers 
Organization, Inc. v. McCook Feed & Supply Co. ...... 
In order to charge the seller with the particular loss it 
must be one that ordinarily follows the breach of the 
contract in the usual course of events or that reasonable 
men in the position of the parties would have foreseen 
as a probable result of the breach. National Farmers 
Organization, Inc. v. McCook Feed & Supply Co....... 
Other than cover, on which proof is required by the 
Uniform Commercial Code, a litigant who asserts miti- 
gation of damages in defense of a consequential dam- 
age action has the burden of both pleading and establish- 
ing the mitigation. National Farmers Organization, 
Inc. v. McCook Feed & Supply Co. ..............0000005 
An insurer under a fidelity bond is liable only in event 
of loss sustained by the insured. Foxley Cattle Co. v. 
BANK OF Mead ici. o. oi eidiersve ole aieiele sue did's 0 as wieters dual eeia ees 
In contracts of indemnity against loss, an insurer does 
not become liable until the insured has suffered proven 
loss. Foxley Cattle Co. v. Bank of Mead .............. 
Loss of earning capacity, as distinct from loss of 
wages, Salary, or earnings is a separate element of 
damage. Washington v. American Community Stores 
CORDS -fin3 cid Pliers ihn pa tk Wel ses SS Rael Mendis alton hears Oe 
A loss of past earnings is an item of special damage 
and must be specifically pleaded and proved. Wash- 
ington v. American Community Stores Corp........... 
Impairment of earning capacity is an item of general 
damage and proof may be had under general allega- 
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tions of injury and damage. Washington v. American 
Community Stores Corp. ..........-. cee eee eee eee eee 
Proof of an actual loss of earnings or wages is not es- 
sential to recovery for loss of earning capacity. Wash- 
ington v. American Community Stores Corp. .......... 
Recovery for loss or diminution of the power to earn in 
the future is based upon such factors as the plain- 
tiff’s age, life expectancy, health, habits, occupation, 
talents, skill, experience, training, and industry. Wash- 
ington v. American Community Stores Corp. .......... 
It is within the province of the jury to weigh all the ele- 
ments and, guided by experience and common sense, to 
arrive at the proper monetary value of the plaintiff's 
loss without recourse to his past earnings. Washing- 
ton v. American Community Stores Corp. ............. 
Where a seller fails to make delivery of goods under a 
contract to sell, the buyer may ‘‘cover’’ by making in 
good faith and without unreasonable delay any reason- 
able purchase of goods in substitution for the goods due 
from seller, and in such event the buyer may recover 
from seller, as damages, the difference between the 
cost of cover and the contract price. Farmer's Union 
Co-op Co. of Mead v. Flamme Brothers ............... 


‘ Declaratory Judgments. 


Deeds. 


1. 


2. 


The granting of declaratory relief is discretionary with 
the trial court. Svoboda v. Hahn....................6.. 
A declaratory judgment action is not a substitute for 
new trial or appeal, nor does it operate to supersede 
former adjudications or proper proceedings already 
pending inacourt. Zarybnicky v. County of Gage .... 
The court may refuse to render or enter a declaratory 
judgment or decree where such judgment or decree, if 
rendered or entered, would not terminate the uncer- 
tainty or controversy giving rise to the proceeding. 
Zarybnicky v. County of Gage ........... 0... cece eee 
Jurisdiction should be assumed in a declaratory judg- 
ment action only where the court is satisfied that the 
declaration sought will be a practical help in ending 
the controversy or in stabilizing disputed legal relations 
under the facts alleged and proved. Zarybnicky v. 
County Of Gage: os occ seats beg eee oe eA Cee te we i 
Ordinarily an action for a declaratory judgment will 
not be entertained where another equally serviceable 
remedy has been provided by law. Zarybnicky v. 
County of Gage ..... 0... cece cece ence neat e ee neene 


An action for damages, for the breach of the covenants 
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Delivery. 
1. 


6] INDEX 


of warranty contained in a deed conveying land, is an 
action upon a specialty. Cape Co. v. Wiebe ........... 
Where a covenant against encumbrances and covenants 
of warranty or quiet enjoyment appear in the same in- 
strument they are separate and independent covenants 
and one does not embrace the other. Cape Co. v. Wiebe 


“Delivery’’ is the voluntary transfer of possession. 
Goosic Constr. Co. v. City Nat. Bank of Crete .......... 
For a delivery, or tender of delivery, to be effective, a 
buyer or his agent must be able to take possession of 
conforming goods in a peaceful manner, without inter- 
ference from third parties. Goosic Constr. Co. v. City 
Nat. Bank of Crete .......... ccc ccc cence teen ee eeneee 


Demutrrer. 


1. 


A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including proper and 
reasonable inferences of law and fact which may be 
drawn from the facts which are pleaded. A petition is 
sufficient if from the statement of facts set forth therein 
the law entitles the plaintiff to recover. Lee v. Brod- 
| Y=) 6) arn ee ee ere ee eee eee re See 
If facts pleaded in a petition are sufficient to plead an 
excuse to the operation of the statute limiting actions 
based on fraud, a general demurrer will be defeated. 
Lee’ vs Brodbeck: « occ-5 ee geet ineae Sea e Sea eee ee 


Descent and Distribution. 


A resulting trust does not end with the death of the trus- 
tee and heirs of the trustee take the property subject to 
the trust. Jirka v. Prior .......... 0... cece ccc cee ween eee 


Discovery. 


1. 


No fixed rule with respect to the disclosure of the name 
of an informant is justifiable. The problem is one that 
calls for balancing all public interest in protecting the 
flow of information against the individual’s right to pre- 
pare his defense. State v. Wenzel ..............0..006. 
Whether a proper balance renders nondisclosure er- 
roneous must depend on the particular circumstances 
of each case, taking into consideration the crime 
charged, the possible defenses, the public significance 
of the informer’s testimony, and other relevant fac- 
tors. State v. Wenzel .......... 0. ccc cece eee ene 
Ordinarily, if the informer’s identity is either known by 
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the defendant or else disclosed through the testimony 
of other witnesses, no prejudice results from nondis- 
closure. State v. Wenzel ............... 0. ccc cece cence 
This State is committed to the dogma that in balancing 
the‘interests of the State against that of the accused, 
the burden of proof is on the defendant to show need 
for the disclosure. State v. Wenzel.................... 
Disclosure of the identity of an informer is a matter of 
judicial discretion. State v. Wenzel ................... 


In an action in equity, a motion to dismiss at the con- 
clusion of the plaintiff's evidence affords a proper 
means of determining the sufficiency of the plaintiff's 
evidence to make a prima facie case. Marco v. Marco 
Where it appears that a dismissal of a plaintiff's cause 
of action was erroneous, the parties are entitled to be 
placed in the same position they were in before the er- 
ror occurred, which requires the cause to be remanded 
for a new trial. Marco v. Marco..................000 


884 

4. 

5. 
Dismissal. 

1. 

2. 
Dissolution. 


Section 21-2096, R. R. S. 1943, provides that the District 


Court has the power to dissolve any corporation when, 
in an action brought by a shareholder, it is established 
that the directors are deadlocked in the management of 
the corporate affairs and the shareholders are unable 
to break the deadlock, and that irreparable injury to 
the corporation is being suffered. Kollbaum v. K & K 
Chevrolet .Ine. 2363 sh0s cst abac ds ba cle wien 0s aan dates 


Disturbance of Meetings. 
Any conduct contrary to the normal presentation of busi- 


Divorce. 
1. 


ness which disturbs or interrupts the orderly progress 
of the proceedings of a city council is a disturbance; an 
ordinance prohibiting such conduct is not unconstitu- 
tionally vague. State v. Guy ............. cee cece eee ee 


When the custody of a minor child is placed in the 
court, the court at a subsequent hearing may consider 
predivorce activities of the parties unknown to the 
court at the time the decree was entered. Knight v. 
FONIBN Ge esses cee ccs wanda pied ooo eindpasi ng Coloma d ae bine w ates 
As we interpret our present divorce statute, under all 
ordinary circumstances the father and mother of minor 
children born in lawful wedlock have an equal and joint 
right to their custody and control, and neither has a su- 
perior right over the other. Knight v. Knight......... 
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10. 


11. 


12. 


13. 


In determining the question of who should have the 
care and custody of a child upon the dissolution of a 
marriage, the paramount consideration must be the 
best interests and welfare of the child. Knight v. 
Knight. 'sc02. Gob vccsnel Sete es ahd evga dares Ba 8 Meee Lats 
The discretion of the trial court on the granting or 
changing of custody of minor children is subject to re- 
view. However, the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse 
of discretion or it is clearly against the weight of the 
evidence. Knight v. Knight ..................... 0.00 ee 
This court is not inclined to disturb the division of prop- 
erty made by a trial court unless it is patently unfair 
on the record. Abbott v. Abbott ......................5 
Van Bloom v. Van BOOM ........ cee ee eee 
In a trial de novo on the issues presented on appeal, 
this court in reaching its own findings will give weight 
to the fact that the trial court observed the witnesses 


and their manner of testifying and accepted one ver- 


sion of the facts rather than the opposite. Abbott v. 
ADDOtt fic coche ren neta enn Sede nae ees ate wee aa aaah 
The fixing of alimony rests in each case within the 
sound discretion of the trial court. Abbott v. Abbott... 
Van Bloom v. Van Bloom ............. 0c. e eee e ween 
In determining whether alimony should be awarded, 
the ultimate test is one of reasonableness. Baird v. 
BAI: 54 paces ooh te Sartree te isniece Gee Bs atanare, eeu ard ooo atk She Meares we 
Minor children are entitled to stable home conditions. 
They are not chattels and their custody should not be 
the subject of a continuous contest between divorced 
parents at the expense of their well-being. Miller v. 
Miller osccce vies ca inti ths end nce ns ane eA aaa haa 
The proper rule in a divorce case, where the custody of 
a minor child is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the rights of fit, proper, and 
suitable parents. Miller v. Miller ..................... 
Ordinarily courts may not properly deprive a parent of 
the custody of a minor child unless it is shown that such 
parent is unfit to perform the duties imposed by the 
relation or has forfeited that right. Miller v. Miller... 
A decree awarding custody of minor children and fix- 
ing child-support payments is not subject to modifica- 
tion in the absence of a material change in circum- 
stances occurring subsequent to the entry of the decree 
of a nature requiring modification in the best interests 
of the children. Miller v. Miller ....................... 
Jurisdiction of the court in matters relating to divorce 
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and alimony is given by the statute, and every power 
exercised by the court with reference thereto must 
look for its source in the statute, or it does not exist. 
So0SS0 "Vs SOSSO"4) csid Given d wring SAn clays Santa yig a ee phones 
The judgment of the trial court as to visitation privileges 
of a parent with an infant child is subject to revision 
by that court upon proper showing, or by this court de 
novo upon the record. King v. King ..................- 
In cases involving determination of rights of visitation, 
as well as child custody, the findings of the trial court, 
both as to an evaluation of the evidence and as to the 
matter of visitation or custody, will not be disturbed on 
appeal unless there is a clear abuse of discretion, or 
the findings are contrary to the evidence. King v. King 
Custody and visitation of a minor child shall be de- 
termined on the basis of the child’s best interest. Peter- 
SON’ V2. Peterson |. eaiid eek Boo eh erg naeiors tee E 
In cases involving determinations of child custody, the 
findings of the trial court both as to an evaluation of 
the evidence and as to the matter of custody will not be 
disturbed on appeal if the findings are in conformity 
with the pertinent statutes, are not a clear abuse of 
discretion, or are not clearly against the weight of the 
evidence. Peterson v. Peterson .............:..eeeeeee 
Section 42-365, R. S. Supp., 1974, provides orders for ali- 
mony may be modified or revoked for good cause 
shown. Howard v. Howard .........::cceeeeeee ee nneee 
A pension of one party to a marriage, unless its terms 
provide otherwise, is not a joint fund for the benefit of 
the other party and is not ordinarily subject to division 
as part of a property settlement. Howard v. Howard .. 
There are situations where retirement income must be 
considered in providing for the care and maintenance 
of the divorced wife. In those situations, it is con- 
sidered as a source for the payment of alimony, not as 
a part of a property settlement. Howard v. Howard... 
When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to 
the other as may be reasonable, having regard for the 
circumstances of the parties, duration of the marriage, 
and the ability of the supported party to engage in gain- 
ful employment. Howard v. Howard................6. 
In an action for dissolution of marriage, agreements 
between husband and wife, not made in connection with 
the separation of the parties or the dissolution of their 
marriage, are not binding on the court. Snyder v. Sny- 
GOT Sik i antibevaten ook Hae talent Bare Ae Bas race ssncauatnnes 
In an action for dissolution of marriage, the court has 
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Drugs. 


24. 


25. 


26. 


27. 


28. 


29. 


the power to consider all property accumulated by the 
joint efforts of both the husband and wife, and to adjust 
their property rights, no matter how such property is 
legally titled as between the parties. Snyder v. Snyder 
Upon dissolution of a marriage where the parties can- 
not agree upon a division of property, it is incumbent 
on the court to make an order for such division of the 
property as is conscionable and fair under the circum- 
stances of the marriage. § 42-366(2), (3), R. R. S. 1943. 
Cozette v. Cozette ........ ccc cece sce e ete eee e eee eenns 
In an action for dissolution of marriage, a court may 
divide property between the parties in accordance with 
the equities of the situation irrespective of how legal 
title is held. Cozette v. Cozette ...................005- 
While adultery does not, as a matter of law, deprive a 
parent of the custody of a minor child, it is a factor 
which may properly be considered by the court in de- 
termining what is in the best interests of the child. 
Chilese v. Chilese ....... cc cece ccc cece ccc eteeeeeneeees 
The discretion of the trial court with respect to award- 
ing or changing the custody and support of minor chil- 
dren is subject to review, but the determination of the 
court will not ordinarily be disturbed unless there is a 
clear abuse of discretion or it is clearly against the 
weight of the evidence. Chilese v. Chilese ............ 
The problems of alimony awards are not subject to so- 
lution by mathematical formula. This is particularly 
true where a marriage is of very short duration. The 
court will take into consideration the estate of each 
party at the time of the marriage, their respective 
contributions since, the duration of the marriage, their 
age and condition of health, and all other pertinent 
facts and circumstances, and award an amount in ali- 
mony which appears to be fair and equitable between 
the parties on the circumstances present in that case. 
Van Bloom v. Van Bloom ...........-.....ccceseeeeeee 
While an action for a dissolution of marriage is to be 
tried de novo on the issues presented on appeal, this 
court in reaching its own findings will give weight to 
the fact that the trial court observed the witnesses 
and their manner of testifying, and accepted one ver- 
sion of the facts rather than the opposite. Van Bloom 
Vv. Van BIOOM 6. cei. ceed ila i bane di cas ov Ohi baaaeees 


Under the doctrine of strict liability, an unavoidably 
unsafe product, properly prepared and accompanied 
by proper directions and warning, is not defective, 
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nor is it unreasonably dangerous. McDaniel v. McNeil 
Laboratories, Inc.. 2.32.6. c tebe sees eee eee 
A drug, properly tested, labeled with appropriate direc- 
tions and warnings, approved by the United States 
Food and Drug Administration, and marketed properly 
under federal regulation, is presumptively a reason- 
ably safe product, in the absence of clear and convinc- 
ing evidence to the contrary. McDaniel v. McNeil 
Laboratories, Inc. 2.0.1... .. 0 cc cee cee ce eee ete e eens 
An unavoidably unsafe drug which has been approved 
for marketing by the United States Food and Drug Ad- 
ministration, properly prepared and distributed, and 
accompanied by appropriate directions and warnings, 
is not defective nor unreasonably dangerous, as a mat- 
ter of law, in the absence of proof of inaccurate, in- 
complete, misleading, or fraudulent information fur- 
nished by the manufacturer in connection with such 
federal approval or later revisions or extensions thereof. 
McDaniel v. McNeil Laboratories, Inc................. 
Where there are appropriate directions and warnings, 
a manufacturer of a properly prepared drug may not 
be held liable either on a breach of warranty theory or 
a strict liability in tort theory. McDaniel v. McNeil 
Laboratories, Inc. ....... 0... cece ccc cece teenies 
The standard of reasonable care never varies but the 
degree of care required varies with the danger in- 
volved in the act and is proportionate to it. McDaniel 
v. McNeil Laboratories, Inc. ............ 0. cece eee eee 


Due Process. 


1. 


It is a fundamental requirement of due process of law 
that a criminal statute be reasonably clear and definite. 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. The di- 
viding line between what is lawful and unlawful can- 
not be left to conjecture. State v. Adkins .............. 
The test to determine whether a statute defining an of- 
fense is void for uncertainty (1) is whether the lan- 
guage may apply not only to a particular act about 
which there can be little or no difference of opinion, 
but equally to other acts about which there may be 
radical differences, thereby devolving on the court the 
exercise of arbitrary power of discriminating between 
the several classes of acts, and (2) the dividing line 
between what is lawful and what is unlawful cannot be 
left to conjecture. State v. Adkins.................... 
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It is not permissible to enact a law which, in effect, 
spreads an all-inclusive net for the feet of everybody 
upon the chance that, while the innocent will surely be 
entangled in its meshes, some wrongdoers also may 
be caught. State v. Adkins ..................0.0 eae, 
A tenured professor has a sufficient property interest 
in continued employment to entitle him to the protec- 
tion of procedural due process. Brady v. Board of 
Trustees of Nebraska State Colleges .................. 
Due process requires that the accused receive a trial 
by an impartial jury free from outside influences. 
State: Vi-B ice swaei Gaia waar earns deemh tae. dae sieeve 


Easements. 


1. 


Electricity. 
This court cannot interfere with a decision of the 


It is generally recognized that insofar as a covenant 
against encumbrances is concerned, an easement is an 
encumbrance. Cape Co. v. Wiebe ...................-. 
Where the evidence establishes the open, visible, con- 
tinuous, and unmolested use of land for a period of 
time sufficient to acquire an easement by adverse 
user, the use will be presumed to be under a claim 
of right. In such a case the owners of the servient es- 
tate have the burden of showing that the use was per- 
missive. Smith v. Bixby .............. 0... cee s ee eee 
The extent and nature of an easement is determined 
from the use made of the property during the prescrip- 
tive period. Smith v. Bixby ................... 02.0000. 
The width of a public highway acquired by prescrip- 
tion must be determined as a question of fact by the 
character and extent of the use. Smith v. Bixby ...... 
If the public has acquired the right to a highway by 
prescription the right is not limited in width to the 
actual beaten path but the right extends to such width 
as is reasonably necessary for public travel. Smith v. 
BIXDY vi ecistipo oat tonaweuls 4 erat 654 Pale a ee ea ak § bax ts 


Power Review Board unless there is no evidence to sus- 
tain the action of the board or, for some other reason, 
the record shows the action of the board is arbitrary 
and unreasonable. Omaha P. P. Dist. v. Nebraska 
Pie Pi. sProjpect cic gcse slate letege oad sabes olin Sie ale ee eda Oe ae 


Eminent Domain. 


1. 


The propriety of a taking of property by eminent do- 
main is not defeated by the fact that the purpose for 
which the property is taken is a use prohibited by the 
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zoning regulations. Zoning permitting a contemplated 
use is not a condition precedent to a taking. Seward 
County Board of Commissioners v. City of Seward ..... 
The power of eminent domain is inherently superior 
to the exercise of the zoning power, and the grant of 
eminent domain power to a governmental unit renders 
the unit immune from zoning regulation. Seward 
County Board of Commissioners v. City of Seward..... 
Under sections 25-2501 to 25-2506, R. S. Supp., 1974, the 
uniform procedure for acquiring private property for 
public use act, the hearing is not a hearing to justify 
the taking itself, but is in the nature of a ‘‘town meet- 
ing”’ to explain the taking and to inform landowners of 
their procedural rights. Seward County Board of Com- 
missioners v. City of Seward ....... State oe DES ola aaseet b's 
The power of eminent domain is an attribute of sover- 
eignty which exists independently of constitutional pro- 
vision. Constitutional provisions relating to the power 
of eminent domain are limitations on the exercise of 
the power as distinguished from a grant. Father Flan- 
agan’s Boys’ Home v. Millard School Dist. ............ 
The constitutional limitations upon the exercise of the 
power of eminent domain are that the use must be 
public, just compensation must be paid, and due proc- 
ess of law observed. Within these limits, the state 
acting through the department or agency authorized 
to exercise the power, may proceed at will. Father 
Flanagan’s Boys’ Home v. Millard School Dist. .:...... 
The power of eminent domain includes the discretion 
to determine the necessity of exercising the power 
and the location of the site to be taken. Father Flana- 
gan’s Boys’ Home v. Millard School Dist. .............. 
Generally the discretion involved in the exercise of the 
power is not subject to judicial review unless the tak- 
ing is fraudulent, in bad faith, or an abuse of discre- 
tion; the taking is for a private purpose; or an exces- 
sive amount of property is sought to be condemned. 
Father Flanagan’s Boys’ Home v. Millard School Dist. 


Encumbrances. 


1. 


It is generally recognized that insofar as a covenant 
against encumbrances is concerned, an easement is an 
encumbrance. Cape Co. v. Wiebe ...............00006- 
A covenant against encumbrances is broken when 
made if an encumbrance exists. Cape Co. v. Wiebe... 
Where a covenant against encumbrances and cove- 
nants of warranty or quiet enjoyment appear in the 
same instrument they are separate and independent 
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Equity. 


covenants and one does not embrace the other. Cape 
COV Wiebe avis cc fio eid sihiee chs van oes peeeh tata wis 


In an appeal in an equity action, the statute requires 
this court, in determining questions of fact, to reach an 
independent conclusion without reference to the find- 
ings of the District Court. However, if there is an irrec- 
oncilable conflict in a material issue, this court will, 
in determining the weight of the evidence of witnesses 
who appeared in court to testify, consider the fact that 
the trial court observed them and their manner of testi- 
fying. Kole v. Krystyniak ....... 00.0... cece eee eee eee 
Where a trial judge, in the exercise of equity jurisdic- 
tion, may submit questions of fact to a jury, its find- 
ing is purely advisory and not binding on the trial] court. 
Farmers Coop. Assn. v. Klein ............ 0.0. ce cece eee 
When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an 
independent conclusion. Cape Co. v. Wiebe ........... 
Where in an equity case the trial court has made a per- 
sonal examination of the physical facts, and where, in 
the same case, the oral evidence in respect to material 
issues is so conflicting that it cannot be reconciled, 
this court will consider the fact that such examination 
was made and that such court observed the witnesses 
and their manner of testifying, and must have accepted 
one version of the facts rather than the opposite. Cape 
CONV. Wiebe: 5 ts tcsiek 8255 500 ca eta ee tates ee eed 
Independently of any limitation for the guidance of 
courts of law, equity may, in the exercise of its own in- 
herent powers, refuse relief because of laches where it 
is sought after undue and unexplained delay, and when 
injustice would be done in the particular case by grant- 
ing the relief asked. Cape Co. v. Wiebe ............... 
In an action in equity, when the defendant moves for a 
dismissal of the plaintiff’s action at the close of plain- 
tiff’s evidence he thereby admits plaintiff's evidence to 
be true, together with every inference which fairly 
and reasonably may be drawn therefrom, and where 
the plaintiff's evidence meets the burden of proof re- 
quired and plaintiff has made a prima facie case, the 
motion to dismiss should be overruled. Marco v. 
Mar CO. 38 cic ik sia ic Bars ied See Seg PRINS, tee ONES Ree bale 
In an action in equity, a motion to dismiss at the con- 
clusion of the plaintiff's evidence affords a proper 
means of determining the sufficiency of the plaintiff’s 
evidence to make a prima facie case. Marco v. Marco 
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Where it appears that a dismissal of a plaintiff’s 
cause of action was erroneous, the parties are entitled 
to be placed in the same position they were in before 
the error occurred, which requires the cause to be re- 
manded for a new trial. Marco v. Marco............. 
Constructive trusts arise from actual or constructive 
fraud or imposition, committed by one party on another. 
If one person procures the legal title to property from 
another by fraud or misrepresentation, or by an abuse 
of some influential or confidential relation which he 
holds toward the owner of the legal title and so obtains 
such title from him upon more advantageous terms 
than he could otherwise have obtained it, the law con- 
structs a trust in favor of the party upon whom the 
fraud or imposition has been practiced. If a party 
obtains the legal title to property by virtue of a confi- 
dential relation, under such circumstances that he 
ought not, according to the rules of equity and good 
conscience as administered in chancery, hold and enjoy 
the benefits, out of such circumstances or relations, a 
court of equity will raise a trust by construction and 
fasten it upon the conscience of the offending party 
and convert him into a trustee of the legal title. Marco 
VIMEO COs oad ih bihs eautec eee doce re cbes We Reaeale wceleed chen selene 
An action to reform a written instrument is equitable 
in nature and on appeal to this court is triable de novo. 
Hohneke v. Ferguson .............. 020 e eu eeeee eee e eens 
A purely voluntary conveyance may not be reformed 
in equity at the suit of the grantee against the grantor 
during his lifetime without his consent. Hohneke v. 
Ferguson: oct iiis 2554 eee Se OE oA Ss 
Equity will not allow the statute of frauds to be used as 
an instrument of fraud. Farmland Service Coop, Inc. 
Ve ACO IN eres Seah hes ence gee ecte sche Oe dea ys eh omit Ts 
In actions in equity, it is the duty of the Supreme Court 
to try the issues of fact de novo on the record and to 
reach an independent conclusion without reference to 
the findings of the District Court. Such independent 
conclusions of fact must be determined by the Supreme 
Court in accordance with ordinary rules governing the 
burden of proof, and competency and materiality of the 
evidence. Von Seggern v. Von Seggern ............... 
A court of equity which has obtained jurisdiction for 
any purpose may retain jurisdiction for the purpose 
of administering complete relief between the parties 
with respect to the subject matter. Hull v. Bahensky . 


The taxation of attorney’s fees and expenses of a party 
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Estoppel. 
1. 


other than the executor or administrator of the estate 
may be appropriate in a particular case, either against 
the estate generally or against the executor or adminis- 
trator personally. Roberts v. Snow Redfern Memorial 
FOUN Gat OM 6+ cei de tay he ete Ricoto rut Rete ach Se PN dase 
Generally, an executor or administrator has an obliga- 
tion to make known to the court controversies which 
exist between the parties, and to obtain directions of 
the court as to his responsibilities in that regard, and 
no more. Roberts v. Snow Redfern Memorial Founda- 
TONY enithn Fotis ei och eae Houuiaers tele ehalon awe ea awn dias 
In a situation, reasonably subject to controversy, an 
executor or administrator has no obligation to adopt or 
pursue, at his risk or at the risk of the estate, that posi- 
tion which may ultimately prevail. Roberts v. Snow 
Redfern Memorial Foundation ................. 00 eeeee 
In appropriate circumstances, an executor or adminis- 
trator may have discretion, or perhaps even an obliga- 
tion, to adopt a position, although generally no such 
discretion or obligation will exist, other participating 
parties having an obligation to pursue their own inter- 
ests. Roberts v. Snow Redfern Memorial Foundation 
Conduct by a party other than the executor or adminis- 
trator may operate to relieve the executor or adminis- 
trator of whatever obligation he might otherwise have. 
Roberts v. Snow Redfern Memorial Foundation ....... 


The estoppel created by the first judgment may not be 
extended beyond the issues necessarily determined by 
it. Where it does not appear that evidence showing 
the liability of the third person was necessarily in- 
volved in the determination of the original action. and 
passed upon by the court in rendering judgment, such 
judgment is not conclusive as to the liability of the de- 
fendant in the second action to the defendant in the 
first action. Woodmen of the World Life Ins. Soc. v. 
Peter Kiewit Sons’ Co. ........ cc cc ccc ccc e ee eee eee 
Where a party to a written contract within the statute 
of frauds induces another to waive some provision upon 
which he is entitled to insist and thereby change his po- 
sition to his disadvantage because of that party’s in- 
ducement, the inducing party will be estopped to claim 
that such oral modification is invalid because not in 
writing. Farmland Service Coop, Inc. v. Klein........ 
Promissory estoppel applies only in cases where there 
is a promise or representation as to an intended aban- 
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donment by the promisor of a legal right which he holds 
or will hold against the promisee. Farmland Service 
Coop, Inc. v. Klein . 0.0... ccc cee eee neces etnies 
Ordinarily the doctrine of equitable estoppel cannot be 
invoked against a municipal corporation as to the exer- 
cise of governmental functions, but the doctrine will be 
held to apply where right and justice demand it. 
Hayes v. Sanitary & Improvement Dist. No. 194....... 


In an appeal in an equity action, the statute requires 
this court, in determining questions of fact, to reach an 
independent conclusion without reference to the find- 
ings of the District Court. However, if there is an irrec- 
oncilable conflict in a material issue, this court will, 
in determining the weight of the evidence of witnesses 
who appeared in court to testify, consider the fact that 
the trial court observed them and their manner of testi- 
fying. Kole v. Krystyniak ............... cee cece 
This court, in a criminal action, will not interfere with 
a verdict of guilty based upon conflicting evidence un- 
less it is so lacking in probative force that, as a matter 
of law, it is insufficient to support a finding of guilt be- 
yond a reasonable doubt. State v. Dirgo.............. 
A common purpose or criminal intent among two or 
more persons to commit a crime need not be shown by 
direct evidence, but may be proved by the circum- 
stances surrounding the act. State v. Dirgo........... 
If the defendant pleads that the plaintiff was guilty of 
contributory negligence the burden is upon him to 
prove that defense. Oberhelman v. Blount............ 
Where contributory negligence is pleaded as a defense, 
and there is no competent evidence to support it, it is 
prejudicial error to submit to the jury issues involving 
contributory and comparative negligence. Oberhel- 
man vy. Blount .............- cece cece eee e eee eeee rena Sib 
It is reversible error for the trial court to include in its 
instructions to the jury allegations of fact found in 
the pleadings but which have not been supported by 
any evidence. Oberhelman v. Blount ................. 
Life expectancy tables are not conclusive, but may be 
considered in connection with other evidence bearing 
on the probable life expectancy of the plaintiff, such as 
health, habits, occupation, and other activities. Ober- 
helman v. Blount ....... 06... eee cece cece cence ence eee 
In interpreting a written contract, the meaning of which 
is in doubt and dispute, the court, in order to determine 
its meaning, will consider all the facts and circum- 
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stances leading up to and attending its execution, and 

will consider the relation of the parties, the nature and 

situation of the subject matter, and the apparent pur- 

pose of making the contract. Younker Brothers, Inc. v. 

Westroads, In )si2 siciat jo teed baie Are Aas meee ed ee eee 168 
9. To decree reformation of a written instrument for a 

mutual mistake, equity insists that the evidence of the 

true intent of the parties must be clear, convincing, 

and satisfactory, and the evidence must establish that 

the mutual mistake involved is common to both parties, 

each laboring under the same misconception. Farm- 

ers Coop. Assn. v. Klein ......... 0.02. eee ee eee eee eee 180 
10. In an action for reformation of a written instrument, 

the burden rests upon the moving party of overcoming 

the strong presumption arising from the terms of the 

written instrument. If the proofs are doubtful and un- 

satisfactory, and if there is a failure to overcome this 

presumption by testimony entirely plain and convinc- 

ing beyond reasonable controversy, the writing will be 

held to express correctly the intention of the parties. 

Farmers Coop. Assn. v. Klein .............20 cece eee 180 
11. The filing of a bill of exceptions containing the evi- 

dence, as distinguished from the transcript, is not 

jurisdictional, but offering of a bill of exceptions is 

necessary at some point if the appellate court is to 

consider errors which require a review of the evidence 

that was received by the tribunal from which the ap- 

peal is taken. Marcotte v. City of Omaha............. 217 
12. Where the evidence establishes the open, visible, con- 

tinuous, and unmolested use of land for a period of 

time sufficient to acquire an easement by adverse 

user, the use will be presumed to be under a claim of 

right. In such a case the owners of the servient es- 

tate have the burden of showing that the use was per- 

missive. Smith v. Bixby ............ 0.0 cece cece eee ene 235 
13. Evidence that the accused had physical or constructive 

possession of a drug with knowledge of its presence 

and its character as a controlled substance is sufficient 

to support a finding of possession. State v. Foster..... 332 
14. Constructive possession may be proved by direct or cir- 

cumstantial evidence, and may be shown by the ac- 

cused’s proximity to the substance at the time of the ar- 

rest or by a showing of dominion over the substance. 

State'v: Foster ....5.60 ous caeace toca dacedes es swhee dates 332 
15. In criminal cases, the verdict of a jury must be sus- 

tained if there is substantial evidence, taking the view 

most favorable to the State, to support it. State v. 

Foster 
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Where a witness is called for the purpose of impeaching 
a witness on the trial, the evidence of such witness is 
not admissible unless a foundation for such impeach- 
ment has been laid by calling the attention of the wit- 
ness to be impeached to the alleged inconsistent acts or 
statements, and giving him an opportunity to state 
whether or not he performed such acts or made such 
statements. State v. Lee ............ 0.0. cece eee eee 
The impeachment of a witness by showing contradic- 
tory statements made by him is admitted solely for the 
purpose of discrediting the reliability of the witness; it 
is not substantive evidence of the facts stated. State v. 
TOO aie heise are hi Mohd cose a ard e rac ns) Bamylee tindmioe, crest 
The admission of testimony wrongfully received in a 
case tried to a jury is prejudicial error where it may 
have influenced the verdict. State v. Lee............. 
In determining the sufficiency of the evidence to sus- 
tain the judgment, that evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party’s favor 
and he is entitled to the benefit of any inferences rea- 
sonably deducible from it. Palmer v. Dorn........... 
The burden of showing the material and substantial dif- 
ference in the facts is upon the party who asserts the 
difference. School Dist. of Gering v. Stannard........ 
Tape recordings of relevant and material conversations 
are admissible as evidence of such conversations and 
in corroboration of oral testimony of the conversations, 
provided proper foundation is laid. State v. Lynch.... 
The trial court’s determination of the admissibility of 
physical evidence will not be overturned except for a 
clear abuse of discretion. State v. Lynch............. 
In determining the sufficiency of the evidence to sus- 
tain the conviction in a criminal prosecution, it is not 
the province of this court to resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, or weigh the 
evidence. State v. Goodloe ................-.....20005 
Any error in the ruling on a plea in abatement alleging 
that the evidence at the preliminary hearing was insuf- 
ficient to support a finding of probable cause is cured if 
the evidence at the trial is sufficient to sustain a finding 
of guilty. State v. Bolden.................... 2. eee eee 
An identification based in part upon photographs of the 
defendant shown to be the victim of the crime is not ob- 
jectionable because the officer stated at the time the 
photographs included a photograph of a suspect. State 
V.* BOON ei he ens hoe cheek alae ee saat eee eines eee 
Before a person may be Said to be in contempt of court 
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for failure to comply with a restraining order, the evi- 
dence must disclose not only the failure to comply with 
the order but also that the failure was willful. Malec v. 
Male. sii ciate fh sie S gacenctin se Da walsa eaied toe Hawt ears eee 
A party is not in contempt of court for a failure to com- 
ply with an order directing him to pay money unless it 
is shown that he had sufficient ability to pay, and that 
his refusal was willful, contumacious, and without just 
and reasonable grounds. Malec v. Malec............. 
When credible evidence on material questions of fact is 
in irreconcilable conflict, this court will, in determining 
the weight of the evidence, consider the fact that the 


‘ trial court observed the witnesses and their manner of 


29. 


30. 


31. 


32. 


33. 


34. 


testifying, and must have accepted one version of the 
facts rather than the opposite. Von Seggern v. Von 
S@RROIN. eisai Peek heal Leis Pilea yi eae iene eaees 


Generally, parol evidence is admissible not to vary, 
contradict, or control the written contract of the par- 
ties, but to apply it to the subject matter and thereby 
render certain that which otherwise would be doubtful 
and indefinite. David v. Tucker ..:...........--...05- 


A party alleging undue influénce has the burden to 
prove that the party influenced was a person who would 
be subject to undue influence, that there was an oppor- 
tunity to exercise undue influence, that there was a dis- 
position to exercise undue influence, and that the result 
was the effect of undue influence. David v. Tucker ... 


Proof of an actual loss of earnings or wages is not es- 
sential to recovery for loss of earning capacity. Wash- 
ington v. American Community Stores Corp. .......... 
Recovery for loss or diminution of the power to earn in 
the future is based upon such factors as the plaintiff's 
age, life expectancy, health, habits, occupation, talents, 
skill, experience, training, and industry. Washington 
v. American Community Stores Corp. ................. 


A party who objects to the evidence and causes it to be 
excluded, cannot obtain a reversal of the judgment as 
unsupported for want of the evidence so excluded. 
Washington v. American Community Stores Corp. ..... 


When the prosecution seeks to justify a warrantless 
search by proof of voluntary consent it is not limited to 
proof that the consent was given by the defendant, but 
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may show that the permission to search was obtained 
from a third party who possessed common authority 
over or other sufficient relationship to the premises or 
effects sought to be inspected. State v. Schrader ...... 
In sentencing a defendant after conviction, the trial 
court has a broad discretion as to the source and type 
of evidence it may use to assist it in determining the 
kind and extent of punishment to be imposed within the 
limits fixed by statute. State v. Bridgmon............ 
The verdict of a jury must be sustained if, taking the 
view most favorable to the State, there is substantial 
evidence to support it. State v. Coleman.............. 
Testimony in the form of an opinion or inference other- 
wise admissible is not objectionable because it em- 
braces an ultimate issue to be decided by the trier of 
fact. State v. Rotella ......... ccc cece ener eee nc eens 
It is the function of this court to independently deter- 
mine if sufficient evidence was presented to sustain the 
trial court’s finding and judgment, giving due regard to 
the fact the trial court had an opportunity to observe 
the witnesses where the testimony is in conflict. Brandt 
VE MAYO? oiccs, bihcx user tes aris tea Giese ig arGeep ate an abaewiorg a tacdiaibe anya an 
Circumstantial evidence which is substantial is suf- 
ficient to support a finding of guilty. State v. Von 
SUB BS iiss oles de eR bain hers Vaasa baie. asalanp wanes Sag ga eua ected 
In a prosecution for rape, proof of reasonable resist- 
ance in good faith under all the circumstances is suf- 
ficient to negative a claim of consent. State v. Parker 
An essential element of a crime may be proved solely 
by circumstantial evidence. State v. Addison......... 
An authenticated record, certifying the suspension of 
an operator’s driving privileges is prima facie sufficient 
to establish identity for a person with the same name in 
the absence of any denial or contradictory evidence. 
State v. Applegarth 1.0... .. 0... cece cece eet eens 
Photographs are admissible in evidence if shown to be 
true and correct representations of the places or sub- 
jects they purport to represent at times pertinent to the 
inquiry. State v. Ell ..... cece eee eee ee 
Proof that an exhibit remained in the custody of law en- 
forcement and court officers is sufficient. to prove a 
chain of possession. State v. Howell.................. 


Exclusionary Rule. 
The exclusionary ruie ought not be applied where its 


deterrent purpose to discourage illegal police conduct 
will not be served. State v. Schrader ................. 
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Executors and Administrators. 


Fees. 


1. 


Generally, an executor or administrator has an obliga- 
tion to make known to the court controversies which 
exist between the parties, and to obtain directions of 
the court as to his responsibilities in that regard, and 
no more. Roberts v. Snow Redfern Memorial Founda- 
THOM) osha sevads eepereicia he eae aoe Sirnecs qqetese Ai eta eee alte 
In a situation, reasonably subject to controversy, an 
executor or administrator has no obligation to adopt or 
pursue, at his risk or at the risk of the estate, that posi- 
tion which may ultimately prevail. Roberts v. Snow 
Redfern Memorial Foundation .....................06- 
In appropriate circumstances, an executor or adminis- 
trator may have discretion, or perhaps even an obliga- 
tion, to adopt a position, although generally no such dis- 
cretion or obligation will exist, other participating par- 
ties having an obligation to pursue their own interests. 
Roberts v. Snow Redfern Memorial Foundation ....... 
Conduct by a party other than the executor or adminis- 
trator may operate to relieve the executor or adminis- 
trator of whatever obligation he might otherwise have. 
Roberts v. Snow Redfern Memorial Foundation ....... 


The taxation of attorney’s fees and expenses of a party 
other than the executor or administrator of the estate 
may be appropriate in a particular case, either against 
the estate generally or against the executor or adminis- 
trator personally. Roberts v. Snow Redfern Memorial 
FOUNGAtION: (2 soe ive Wein ste eet ee gee, ay Sw eh pile Sedoie bse aeevatens 
Ordinarily a real estate broker, who for a commission 
undertakes to sell land on certain terms and within a 
specified period, is not entitled to compensation for his 
services unless he produces a purchaser within the 
time limited who is ready, able, and willing to buy upon 
the terms prescribed. Cornett v. Nathan.............. 
The power to sell bonds includes the power to employ a 
broker or agent to effect the sale for a customary com- 
mission or fee. Hayes v. Sanitary & Improvement 
Dist:..NOy 194-9 o68 whe Shee inet aaa aes eee earl aie 
Where a fiscal agent for the sale of bonds of a sanitary 
and improvement district purchases the bonds privately 
from the district at par, payment of a fee for fiscal 
services to such purchaser constitutes a sale of the 
bonds at less than par in violation of section 31-755, 
R. R. 8. 1943. Hayes v. Sanitary & Improvement Dist. 
NG: 194) obs as drtsttahedre ate dais caterer where walelbiqten Siena g ease dare 
Ordinarily contracts or agreements for the perform- 
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ance of reasonably necessary fiscal services of benefit 
to a municipal corporation in connection with the issu- 
ance of its securities and the carrying out of its govern- 
mental functions are authorized in the absence of stat- 
ute to the contrary. Hayes v. Sanitary & Improvement 
DiISts NO, 194 oop eccrine etd eid Ss ae Be eh ans ha att ieee 
Ordinarily a sanitary and improvement district may 
contract to pay a reasonable fee to a financial institu- 
tion which will agree to purchase or place at par any 
construction warrants issued to contractors by the dis- 
trict in payment for goods or services furnished in con- 
nection with construction projects of the district. 
Hayes v. Sanitary & Improvement Dist. No. 194....... 


The elements of the crime of uttering a forged instrument 
are: (1) The offering of a forged instrument with the 
representation by words or acts that it is true and genu- 
ine; (2) knowing the same to be false, forged, or coun- 
terfeited; and (3) with intent to defraud. State v. Ad- 
ISOM santas iah acta rages ante san UNIT TAG Hea BLE areas TE Re 


A person is justified in relying on a representation 
made to him in all cases where the representation is a 
positive statement of fact and where an investigation 
would be required to discover the truth. The fact that 
plaintiff made inquiries elsewhere which did not dis- 
close the falsity of the representations is no defense. 
The plaintiff is entitled to relief if the representations 
were a material inducement to the contract, although 
he may have made efforts to discover the truth thereof 
and did not rely wholly upon the veracity of defendant. 
Foxley Cattle Co. v. Bank of Mead..................4. 
Where ordinary prudence would prevent deception, an 
action for fraud perpetrated by deception will not lie, 
but this rule has no application where the defects are 
latent. Foxley Cattle Co. v. Bank of Mead ............ 
The purpose of section 54-116, R. S. Supp., 1969, was to 
afford protection to the owners of brands and not to 
protect those who make fraudulent misrepresentations. 
Foxley Cattle Co. v. Bank of Mead .................... 
The undue influence which will void a deed (gift) is an 
unlawful and fraudulent influence which controls the 
will of the donor. The affection, confidence, and grati- 
tude of a parent to a child which inspires a gift is a 
natural and lawful influence and will not render it 
voidable unless such influence has been so used as to 
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confuse the judgment and control] the will of the donor. 
Kole v. Krystyniak .. 0.0... coc ce eee eee 
Constructive trusts arise from actual or constructive 
fraud or imposition, committed by one party on another. 
If one person procures the legal title to property from 
another by fraud or misrepresentation, or by an abuse 
of some influential or confidential relation which he 
holds toward the owner of the legal title and so obtains 
such title from him upon more advantageous terms 
than he could otherwise have obtained it, the law con- 
structs a trust in favor of the party upon whom the 
fraud or imposition has been practiced. If a party ob- 
tains the legal title to property by virtue of a confiden- 
tial relation, under such circumstances that he ought 
not, according to the rules of equity and good con- 
science as administered in chancery, hold and enjoy 
the benefits, out of such circumstances or relations, a 
court of equity will raise a trust by construction and 
fasten it upon the conscience of the offending party and 
convert him into a trustee of the legal title. Marco v. 
MAT CO oi3isc. 6.5 fotin Abate t Gea nals S ia BEALE WS Ba teee Oph Mi elas Cevatale. 6 
Representations of fair market value of farm land 
made to a buyer who is himself a farmer and who has 
examined the land in the absence of the seller have 
been held not to constitute actionable fraud. Lee v. 
Brodbeek 33 fi.¢ 3 die ese endeey GENS hen gid aacia pews 
A representation must concern a known, existing fact 
and cannot be a mere promise to be performed in the 
future. Lee v. Brodbeck ............ cece eee eens 
A real estate broker who fails to disclose to his princi- 
pal every material fact in a transaction which is the 
subject matter of the agency, including statements 
made without knowledge or known to be false, is guilty 
of fraud and bad faith. Lee v. Brodbeck .............. 
If facts pleaded in a petition are sufficient to plead an 
excuse to the operation of the statute limiting actions 
based on fraud, a general demurrer will be defeated. 
Lee-v., Brodbeck: 2.0. 0.c0cis seek ens ceed ayeetuiens eae sds 


Frauds, Statute of. 


1. 


Equity will not allow the statute of frauds to be used as 
an instrument of fraud. Farmland Service Coop, Inc. 
V2 RICIN co cea c chats ise asa ec ee He Oats RE eee DUS: 
Where a party to a written contract within the statute 
of frauds induces another to waive some provision upon 
which he is entitled to insist and thereby change his 
position to his disadvantage because of that party’s in- 
ducement, the inducing party will be estopped to claim 
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that such oral modification is invalid because not in 
writing. Farmland Service Coop, Inc. v. Klein........ 
Promissory estoppel applies only in cases where there 
is a promise or representation as to an intended aban- 
donment by the promisor of a legal right which he holds 
or will hold against the promisee. Farmland Service 
Coop, Uns Ve KOI one scsi ieee eon ats ed, Regd Saceee Seeds 
The memorandum required by the statute of frauds is 
evidence of the oral contract and must contain the es- 
sential terms of the contract. Generally, the memo- 
randum should contain the names of the parties, a de- 
scription of the land, the price, the general terms of the 
agreement, and the signature of the vendor. David v. 
PUCK OY 55550565 Sis oie ig oid dea Soo 9b tested gee Heads a ebb aatabengeane a aod 
Ordinarily, time for performance is not an essential 
term of the contract, but it must be included in the 
memorandum to be enforceable. If omitted from the 
memorandum, the time for performance is not enforce- 
able but the legal efficacy of the memorandum is not 
destroyed. David v. Tucker ............... 2.0. eee eee 
Generally, parol evidence is admissible not to vary, 
contradict, or control the written contract of the parties, 
but to apply it to the subject matter and thereby ren- 
der certain that which otherwise would be doubtful and 
indefinite. David v. Tucker ............... ec e eee ees 


To make a valid and effective gift inter vivos, there 
must be an intention to transfer title to the property, 
and a delivery by the donor and acceptance by the 
donee. Kole v. Krystyniak ......... 6.6 ccc cece eee eee 
The undue influence which will void a deed (gift) is an 
unlawful and fraudulent influence which controls the 
will of the donor. The affection, confidence, and grati- 
tude of a parent to a child which inspires a gift is a 
natural and lawful influence and will not render it void- 
able unless such influence has been so used as to con- 
fuse the judgment and control the will of the donor. 
Kole: vi. Krystynlak: 5. 255i:5 ecu ens se celesi eat fie oe bw weno eS 
When a husband and wife take title to property as joint 
tenants, even though one pays all the consideration 
therefore, a gift is presumed to be made by the spouse 
furnishing the consideration to the other who did not. 
This presumption is rebuttable. Marco v. Marco...... 


Governmental Subdivisions. 


A statute authorizing or requiring a county to levy a 
property tax for purposes substantially local does not 
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contravene the prohibitions of Article VIII, section 1A, 
Nebraska Constitution, although the statute commingles 
state and local purposes. State ex rel. Meyer v. County 
OF Banner sone oso ssegie igs sreeinoine oS AtGeaeeet eves endles 


2. The levy of a property tax by a local governmental 


unit should not be treated as a state levy for state pur- 
poses merely because the Legislature has authorized 
or required the local governmental unit to make the 
levy. State ex rel. Meyer v. County of Banner........ 
The adoption of Article VIII, section 1A, Constitution of 
Nebraska, was not intended to disturb traditional and 
historical property tax support from counties or other 
local taxing subdivisions for continuing governmental 
activities commingling state and local purposes. State 
ex rel. Meyer v. County of Banner ..................... 
Statutory provisions requiring the counties to pay the 
costs and expenses of maintaining a county court; a 
District Court; prosecuting criminal law violations; 
and conducting state and national] elections do not con- 
travene Article VIII, section 1A, Constitution of Ne- 
braska, prohibiting the State from levying a property 
tax for state purposes. State ex rel. Meyer v. County 
OF Banner iii oe nhs ee Bi eb cee Be a hae eles fea 


Guilty Plea. 


A plea of guilty waives all defenses to the charge 
whether procedural, statutory, or constitutional. State 
VFA Sin x cee eee lh vines isle dea aes arabe te be alae els Ses 
The standard for determining the validity of a guilty 
plea is whether the plea represents a voluntary and in- 
telligent choice among the alternative courses of action 
open to the defendant. State v. Cooper................ 
A plea of guilty must not only be intelligent and volun- 
tary to be valid but the record must affirmatively dis- 
close that the defendant entered his plea understand- 
ingly and voluntarily. State v. Cooper ................ 


Guilty Verdict. 


Health. 


This court, in a criminal action, will not interfere with 


a verdict of guilty based upon conflicting evidence un- 
less it is so lacking in probative force that, as a matter 
of law, it is insufficient to support a finding of guilt be- 
yond a reasonable doubt. State v. Dirgo.............. 


Section 71-7,132.29, R. R. S. 1943, provides that the 
Board of Nursing of the State of Nebraska ‘‘shall have 
power to deny... any license... applied for... upon 
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proof that the person... (6) is guilty of unprofessional 
conduct.’’ Scott v. State ex rel. Board of Nursing ..... 
The licensing and regulation of the health profession 
and other matters dealing with health is a legislative 
function which that branch of government ordinarily 
carries out through administrative agencies created by 
it. Scott v. State ex rel. Board of Nursing ............. 
“Unprofessional conduct’’ is conduct which violates 
those standards of professional behavior which through 
professional experience have become established, by 
the concensus of the expert opinion of the members, as 
reasonably necessary for the protection of the public 
interest and includes acts of a nature likely to jeopar- 
dize the interests of the public. Scott v. State ex rel. 
Board of Nursing ......... 0. ccc cece cent eee eee eee 
Section 71-1,132.34, R. R. S. 1943, provides a specific 
method of appeal to the District Court from orders of 
the Board of Nursing of the State of Nebraska. Scott v. 
State ex rel. Board of Nursing ................-.-.0005- 


To establish a road or highway by prescription, there 
must be use by the general public under a claim of 
right adverse to the owner of the land of some 
particular or defined line of travel. The use must be 
uninterrupted and without substantial change for a pe- 
riod of time necessary to bar an action to recover the 

land. Smith v. Bixby ........ 0... cece eee eee eens 
The width of a public highway acquired by prescription 
must be determined as a question of fact by the charac- 
ter and extent of the use. Smith v. Bixby ............. 
If the public has acquired the right to a highway by 
prescription the right is not limited in width to the actual 
beaten path but the right extends to such width as is 
reasonably necessary for public travel. Smith v. Bixby 


Homesteads. 


1. 


A contract to convey the homestead of a married per- 
son is invalid and unenforceable unless voluntarily 
executed and acknowledged by both husband and wife 
as required by section 40-104, R. R. S. 1943. McIntosh 
Ve Borchers tc cone oeinkat dae ed's age siamo aad SO Boia aie es 
Once established, a homestead is not abandoned until 
there is both an intent to abandon and actual] abandon- 
ment. McIntosh v. Borchers ........... 0.0: e eee ee eeee 
Where a contract for the purchase and sale of real es- 
tate includes both homestead and nonhomestead prop- 
erty but is not executed and acknowledged as required 
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by section 40-104, R. R. S. 1943, specific performance 
may be obtained as to the nonhomestead land with an 
abatement of the total purchase price, where the con- 
tract under its provisions is clearly severable as to the 
nonhomestead property. McIntosh v. Borchers ....... 
Where such a contract is not severable as between 
homestead and nonhomestead property, this court will 
not ordinarily attempt to make a new contract for the 
parties; nor impose new conditions; nor will it require 
specific performance of a contract which does not con- 
tain the substance of the agreement made. McIntosh 
VSBOPCHOLS aioe ie cecdis dle ety otd ees isinmaa evans a in eels aleveae, wpe anes 
Upon the death of one of the joint tenants, the survivor 
takes the entire title, and any interest that the survivor 
would otherwise take under the homestead law is 
merged in the new title of the survivor. David v. 
TUCK OR = 5 5:52 50. Bea ala ceccncn te ee can Sei wee Ae ek lore ieee 


criminal cases prosecuted under the motor vehicle 
homicide act, the negligence or unlawful acts of another 
driver which proximately contributed to the death, as 
distinguished from an independent intervening cause 
thereof, is not a defense if the evidence is sufficient to 
sustain a conclusion beyond a reasonable doubt that the 
defendant’s negligence or unlawful acts were also a 
proximate cause of the death of another. State v. Ro- 
COMA. iene ses tie eit ore crane ee nae oe EE ary Win Berens as alate Lea 


Husband and Wife. 


WwW 


hen a husband and wife take title to property as joint 
tenants, even though one pays all the consideration 
therefor, a gift is presumed to be made by the spouse 
furnishing the consideration to the other who did not. 
This presumption is rebuttable. Marcov. Marco...... 


Implied Consent Law. 


1. 


There is no requirement in our law that the request for 
a chemical test must be made at the scene of the ar- 
rest. Stender v. Sullivan ................ 2. ccc eee eens 
In Heffernan v. Kissack (1974), 192 Neb. 637, 223 N. W. 
2d 486, we held that a single request to submit to a 
chemical test is sufficient. However, we did not mean 
to imply, and the law does not require, that only one re- 
quest can be made. Stender v. Sullivan ............... 


Incompetent Persons. 
Special findings by a jury that a testatrix was incompe- 
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tent to make a will and also that the will was procured 
by undue influence are not conflicting, and do not in- 
validate a general verdict denying the validity of the 
will. Anderson v. Claussen ..............0.c0cceeeeees 


Indemnity. 


Infants. 


1. 


In construing an indemnity contract, the terms and lan- 
guage used must be given fair and reasonable interpre- 
tation, the contract read in its entirety, and considera- 
tion given not only to the contract’s language but also 
to the situation of the parties and circumstances sur- 
rounding them at the time of making the contract. 
Woodmen of the World Life Ins. Soc. v. Peter Kiewit 
SONS! CO. css cits ee re bd PEER wOIE OEE HE On AEM he hae oa 


It is generally conceded that the liability of a possessor 
of land for injuries to infants is the same whether or not 
the child is a trespasser. Davis v. Cunningham ....... 
The attractive nuisance doctrine requires that the con- 
dition resulting in injury must be one that involves an 
unreasonable risk of death or serious bodily harm to a 
child, and one which should be foreseen. Davis v. Cun- 
MUL Po eos ec eine hao bts Rosette P ealawd Mean dens teases ae 
A property owner is not an insurer of the safety of per- 
sons who may come upon his land as invitees, licens- 
ees, or trespassers, nor is he under a duty to make his 
land child-proof. Davis v. Cunningham ............... 
The attractive nuisance doctrine does not apply to ma- 
chinery in a static condition unless there is evidence 
that the machinery is enticing and inherently danger- 
ous to indiscriminating children of tender years. Davis 
v. Cummingham ........... 0.0: c cece eee e ee eee e ees 
In its application the principles of the attractive nui- 
sance doctrine should not be extended. Davis v. Cun- 
MUNN BIN sso os oe Ace g eoielere eaters dia alien eran inde bw ro RR a 
When the custody of a minor child is placed in the 
court, the court at a subsequent hearing may consider 
predivorce activities of the parties unknown to the 
court at the time the decree was entered. Knight v. 
BISA ei aca Moy uit Sos phase eden age osane 
As we interpret our present divorce statute, under all 
ordinary circumstances the father and mother of minor 
children born in lawful wedlock have an equal and joint 
right to their custody and control, and neither has a su- 
perior right over the other. Knight v. Knight ......... 
In determining the question of who should have the 
care and custody of a child upon the dissolution of a 
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marriage, the paramount consideration must be the 
best interests and welfare of the child. Knight v. 
Krignte: isi oor eet ave oak eee carey elas 
The discretion of the trial court on the granting or 
changing of custody of minor children is subject to re- 
view. However, the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the evi- 
dence. Knight v. Knight ................... 0 0c eee eee 
Minor children are entitled to stable home conditions. 
They are not chattels and their custody should not be 
the subject of a continuous contest between divorced 
parents at the expense of their well-being. Miller v. 
B60 (25 an a a eo 
The proper rule in a divorce case, where the custody of 
a minor child is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the rights of fit, proper, and 
suitable parents. Miller v. Miller ..................... 
Ordinarily courts may not properly deprive a parent of 
the custody of a minor child unless it is shown that such 
parent is unfit to perform the duties imposed by the re- 
lation or has forfeited that right. Miller v. Miller ..... 
A decree awarding custody of minor children and fix- 
ing child-support payments is not subject to modifica- 
tion in the absence of a material change in circum- 
stances occurring subsequent to the entry of the decree 
of a nature requiring modification in the best interests 
of the children. Miller v. Miller ....................04. 
The judgment of the trial court as to visitation privi- 
leges of a parent with an infant child is subject to revi- 
sion by that court upon proper showing, or by this court 
de novo upon the record. King v. King ................ 
In cases involving determination of rights of visitation, 
as well as child custody, the findings of the trial court, 
both as to an evaluation of the evidence and as to the 
matter of visitation or custody, will not be disturbed on 
appeal unless there is a clear abuse of discretion, or the 
findings are contrary to the evidence. King v. King... 
Custody and visitation of a minor child shall be deter- 
mined on the basis of the child’s best interests. Peter- 
SON 'V:. PeteLSON os iid eed hea ae ened tect adaaaa cays 
In cases involving determinations of child custody, the 
findings of the trial court both as to an evaluation of the 
evidence and as to the matter of custody will not be dis- 
turbed on appeal if the findings are in conformity with 
the pertinent statutes, are not a clear abuse of discre- 
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tion, or are not clearly against the weight of the evi- 
dence. Peterson v. Peterson ...................00..00. 
The juvenile court may terminate the parental rights of 
a parent who is unable to discharge parental responsi- 
bility because of mental illness or mental deficiency, if 
there are reasonable grounds to believe that such con- 
dition will continue for a prolonged and indeterminate 
period. § 43-209(5), R. S. Supp., 1976. State v. O’Tool . 
While adultery does not, as a matter of law, deprive a 
parent of the custody of a minor child, it is a factor 
which may properly be considered by the court in de- 
termining what is in the best interests of the child. 
Chilese v. Chilese ......... 00... ccc cece eee e eee e eens 
The discretion of the trial court with respect to award- 
ing or changing the custody and support of minor chil- 
dren is subject to review, but the determination of the 
court will not ordinarily be disturbed unless there is a 
clear abuse of discretion or it is clearly against the 
weight of the evidence. Chilese v. Chilese ............ 
Under section 43-209(2), R. S. Supp., 1974, the court 
may terminate parental rights of parents when the 
court finds such action to be in the best interests of the 
child and it appears from the evidence that the parent 
or parents have substantially and continuously or re- 
peatedly neglected the child and refused to give the 
child necessary parental care and protection. State v. 
JONNSOM 350550 sien catia aden does bane Ma bad dea gee ces 
In cases involving child custody, determinations of Ju- 
venile Court findings, both as to the evaluation of the 
evidence and to the matter of custody, will not be dis- 
turbed on appeal unless there is a clear abuse of discre- 
tion or the decision is against the weight of evidence. 
State v. Johnson ........... 00. 


Informants. 


1. 


No fixed rule with respect to the disclosure of the name 
of an informant is justifiable. The problem is one that 
calls for balancing all public interest in protecting the 
flow of information against the individual’s right to pre- 
pare his defense. State v. Wenzel..................... 
Whether a proper balance renders nondisclosure erro- 
neous must depend on the particular circumstances of 
each case, taking into consideration the crime charged, 
the possible defenses, the public significance of the in- 
former’s testimony, and other relevant factors. State 
Vo Wen Ze esac uk ue ca Pe ae ee EE ot. Rid SER Bee 
Ordinarily, if the informer’s identity is either known by 
the defendant or else disclosed through the testimony of 
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other witnesses, no prejudice results from nondisclosure. 

State vx Wenzel... itis axes s  Saeard sas tetas ewes 255 
4. This State is committed to the dogma that in balancing 

the interests of the State against that of the accused, 

the burden of proof is on the defendant to show need for 


the disclosure. State v. Wenzel ...................0.., 255 
5. Disclosure of the identity of an informer is a matter of 
judicial discretion. State v. Wenzel ................... 255 


Injunction. 
1. Injunction is an appropriate remedy for breach of re- 
strictive covenants, a remedy at law being inadequate 
and leading to a multiplicity of actions and the subver- 
sion of the plan of development protected by such cove- 
nants. Pool v. Denbeck ................ 0 ce cee eee eee 27 
2. While the right to enforce restrictive covenants may be 
lost by waiver or acquiescence in the violation thereof, 
such right is not lost if the violations acquiesced in are 
trivial and do not materially affect those acquiescing. 
The right to enforce such covenants remains where the 
violation is in close proximity to the land of those seek- 
ing enforcement thereof and is especially and directly 
injurious to them. Pool v. Denbeck ................... 27 
8. The laws of the State of New York, like those of the 
State of Nebraska, provide for the enforcement of rea- 
sonable contracts in restraint of trade by injunction 
when necessary to protect the interests of a former em- 
ployer. Diamond Match Div. of Diamond International 
Corp. v. Bernstein ........... 0.0 cece eee ene ene eee 452 
4. Satisfactory proof is required of the one seeking injunc- 
tive relief to establish the necessity for and the reason- 
ableness of covenants restraining the inherent right to 
labor in cases when the restraint deals with the per- 
formance of personal services. Diamond Match Div. 
of Diamond International Corp. v. Bernstein .......... 452 


Instructions. 

1. Where different minds may reasonably draw different 
conclusions or inferences from the adduced evidence, 
or if there is a conflict therein, as to whether or not the 
evidence establishes negligence or contributory negli- 
gence, and the degree thereof, when one is compared 
with the other, such issues must be submitted to a jury. 
Oberhelman v. Blount ............ 0... ccc eee eee 42 

2. Itis reversible error for the trial court to include in its 
instructions to the jury allegations of fact found in the 
pleadings but which have not been supported by any 
evidence. Oberhelman v. Blount ...................-. 42 
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It is not error to refuse a requested instruction if the 
legal principles announced therein are either incorrect- 
ly stated or inapplicable to the issues involved. Mc- 
Daniel v. McNeil Laboratories, Inc. ................... 
When the general charge fairly presents the case to the 
jury, error cannot be predicated on a failure to instruct 
on some particular phase of the case unless a proper in- 
struction has been requested by the party complaining. 
State: Vv. Loy Men iii capa etn eek ba Geedls Heed ee HS ete 
It is not error to refuse an instruction on an issue which 
is not supported by the evidence. State v. Wright ..... 
The trial court may refuse a requested instruction 
where the substance of the request is covered in the in- 
structions given. State v. Bolden ..................... 


An insurer’s duty to defend an action against the in- 
sured must, in the first instance, be measured by the 
allegations of the petition against the insured. Wood- 
men of the World Life Ins. Soc. v. Peter Kiewit Sons’ 
CO) sich ie isan ois paneaca begs Gobsibe Mtoe ine CaS eh Gece aicees 
In construing an indemnity contract, the terms and lan- 
guage used must be given fair and reasonable interpre- 
tation, the contract read in its entirety, and considera- 
tion given not only to the contract’s language but also 
to the situation of the parties and circumstances sur- 
rounding them at the time of making the contract. 
Woodmen of the World Life Ins. Soc. v. Peter Kiewit 
Sons’ Cos, <4.0 tities dati oe helt Sink whtekleadsah a aeeses 
Generally, no right of subrogation can arise in favor of 
an insurer against its own insured since, by definition, 
subrogation exists only with respect to rights of the in- 
surer against third persons to whom the insurer owes 
no duty. Stetina v. State Farm Mut. Auto. Ins. Co. .... 
An insurer may be subrogated to its insured’s claim 
against a third party who tortuously causes the loss, 
but no subrogation exists against the insured or coin- 
sured whose negligence caused the loss. Stetina v. 
State Farm Mut. Auto. Ins. Co. .................2 0000 
An insured’s cause of action against a tort-feasor can- 
not be split. There is only one cause of action on the 
part of the insured against the tort-feasor. Jelinek v. 
Nebraska Nat..Gas Co: i5.6sst sacs coi ee ie ek 
A fidelity bond is an indemnity insurance contract 
whereby insurer agrees to indemnify the insured 
against loss arising from want of integrity, fidelity, or 
honesty of employees or other persons holding positions 
of trust. Foxley Cattle Co. v. Bank of Mead ........... 
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7. For the insurer to be liable to its insured on a contract 
of employee fidelity insurance, the insured must sus- 
tain an actual loss of the nature insured against. Fox- 
ley Cattle Co. v. Bank of Mead ...............000000 ee 587 
8. An insurer under a fidelity bond is liable only in event 
of loss sustained by the insured. Foxley Cattle Co. v. 
Bank Of Mead is... o.icccd. seas ys Soke y bee nate gieeheess 587 
9. Legal ltability of a named insured to a third party does 
not create legal liability of the insurer under a blanket 
honesty bond to such third party. Foxley Cattle Co. v. 
Bank.Of Mead ss o:s.c55 2k RAG ica Ca So Se See ae eee 587 
10. Contracting parties are presumed to act for themselves 
and an intent to benefit a third person should be clearly 
expressed in the contract. Foxley Cattle Co. v. Bank of 
MOA ari co a teelca seth ain tied Seen gaa Soa etd eaten aS 587 
11. In contracts of indemnity against loss, an insurer does 
not become liable until the insured has suffered proven 
loss. Foxley Cattle Co. v. Bank of Mead .............. 587 


Intent. 

1. A common purpose or criminal intent among two or 
more persons to commit a crime need not be shown by 
direct evidence, but may be proved by the circum- 
stances surrounding the act. State v. Dirgo........... 36 

2. Where a contract is ambiguous, the court must de- 
termine the intent of the parties and resolve the am- 
biguity to give effect to that intent. Spencer-O’Neill 
House, Inc. v. Denbeck ............... 000 .c cece eee eee 456 

3. Where a contract is a typed one, writing in longhand in 
the contract subsequent to the typing controls the typed 
provisions of the contract where there is a conflict be- 
tween the typed and the written portions of the instru- 
ment. Spencer-O’Neill House, Inc. v. Denbeck ........ 456 

4. Where the covers of the magazines, front and back, are 
occupied with pictures of nude individuals engaged in 
sexual acts or prominently displaying their genitals, it 
can hardly be said the jury could not infer knowledge of 
their contents by the defendant and its intent to sell ob- 
scene materials. State v. American Theatre Corp..... 461 

5. By the use of the word ‘‘knowingly” the Legislature has 
made scienter a necessary element in any prosecution 
under the Nebraska obscenity law. State v. American 
Theatre: COrps ie é.3sie beg slanted Mawel siad sade 3s S43 461, 467 

6. The word ‘‘knowingly” as used in the Nebraska stat- 
utes satisfies the constitutional requirement of scienter, 
required by Hamling v. United States (1974), 418 U. S. 

87, 94 S. Ct. 2887, 41 L. Ed. 2d 590. State v. American 
Theatre (Corp: 2iiiscetin oi 0 eee set oe ee wae wines 461, 467 
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Even though the evidence established without doubt 
that the defendant was intoxicated, it is for the jury to 
determine whether the defendant was capable of delib- 
eration or of forming the intent to commit the crime 
charged. State v. Coleman .......................0005 


Where the amount of a claim is liquidated, compensa- 
tion in the form of prejudgment interest is allowed asa 
matter of right. Foxley Cattle Co. v. Bank of Mead ... 
If the right to damages for breach of contract is a mat- 
ter of reasonable litigation, and the amount to be recov- 
ered, if any, is unliquidated and must be fixed, not by 
mere computation, but by suit, interest may not be al- 
lowed for the time precedent to the settlement of the 
right to a recovery and the ascertainment of the 
amount. Wilson Concrete Co. v. A. 8. Battiato Constr. 
COE aie SB 3 ian esfa tah ie wae Goede lara ise ANE ONE eet BLE Te eee eee 


Intervention. 


Ordinarily, an intervener takes the suit as he finds it, is 


bound by the previous proceedings in the case, and can- 
not complain of the form of the action or the informaili- 
ties or defects in the proceedings between the original 
parties. School Dist. of Gering v. Stannard ........... 


Intoxicating Liquors. 


1. 


There is no longer a dram shop or civil] liability act im- 
posing strict liability for sale of liquor in Nebraska. 
Holmes ‘v, (Cire oo. cid attendee eee ody Bae ieee eae 
Section 53-180, R. R. S. 1943, does not create a civil 
cause of action in favor of, or duty toward, third parties 
injured as a result of violations of section 53-180. 
Holmes Vv. Circo nc ece cesses ee ees centedeea setae 
In the absence of legislation specifically so providing, a 
tavern owner or operator in Nebraska is not liable to 
third parties injured by intoxicated persons to whom 
the tavern owner has served liquor in violation of section 
53-180, R. R. S. 1948. Holmes v. Circo ................. 
A violation of section 53-180, R. R. S. 1943, does not con- 
stitute negligence, or evidence thereof, of which injured 
third parties may avail themselves in actions against a 
tavern owner or operator. Holmes v. Circo ........... 
There is no requirement in our law that the request for 
a chemical test must be made at the scene of the ar- 
rest. Stender v. Sullivan ............ 00.0... ee eee eee 
In Heffernan v. Kissack (1974), 192 Neb. 637, 223 N. W. 
2d 486, we held that a single request to submit to a 
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chemical test is sufficient. However, we did not mean 
to imply, and the law does not require, that only one re- 
quest can be made. Stender v. Sullivan ............... 


Intoxication. 

Even though the evidence established without doubt that 
the defendant was intoxicated, it is for the jury to de- 
termine whether the defendant was capable of delib- 
eration or of forming the intent to commit the crime 
charged. State v. Coleman ......................0005- 


Issue Preclusion. 

The doctrine of issue preclusion recognizes that limits on 
litigation are desirable, but a person should not be de- 
nied a day in court unfairly. Woodmen of the World 
Life Ins. Soc. v. Peter Kiewit Sons’ Co. ................ 


Joint Tenancy. 

1. When a husband and wife take title to property as joint 
tenants, even though one pays all the consideration 
therefor, a gift is presumed to be made by the spouse 
furnishing the consideration to the other who did not. 
This presumption is rebuttable. Marcov. Marco...... 

2. Upon the death of one of the joint tenants, the survivor 
takes the entire title, and any interest that the survivor 
would otherwise take under the homestead law is 
merged in the new title of the survivor. David v. 
MUCK CP iain arb} warden a Eck < dan 3) eee bnh area astern ecb 


Judgments. 

1. Where the amount of a claim is liquidated, compensa- 
tion in the form of prejudgment interest is allowed as a 
matter of right. Foxley Cattle Co. v. Bank of Mead ... 

2. The judgment of the trial court in an action at law 
where a jury has been waived has the effect of a ver- 
dict of a jury and it will not be set aside on appeal un- 
less clearly wrong. Crane Co. v. Roberts Supply Co. .. 
Palmer: ¥.:. .DOrmn: 066 5 fog Fie oust chien bovis pase ea k cabin’ 

3. No judgment is rendered until the pronouncement 
thereof is noted on the trial docket. Valentine Produc- 
tion Credit Assn. v. Spencer Foods, Inc. ............... 

4. A decree awarding custody of minor children and fix- 
ing child-support payments is not subject to modifica- 
tion in the absence of a material change in circum- 
stances occurring subsequent to the entry of the decree 
of a nature requiring modification in the best interests 
of the children. Miller v. Miller ....................00.. 

5. The estoppel created by the first judgment may not be 


913 


810 


721 


158 


313 


575 


119 


146 


914 


10. 


11. 


12. 


13. 


INDEX [VOL. 196 


extended beyond the issues necessarily determined by 
it. Where it does not appear that evidence showing the 
liability of the third person was necessarily involved in 
the determination of the original action and passed 
upon by the court in rendering judgment, such judg- 
ment is not conclusive as to the liability of the defend- 
ant in the second action to the defendant in the first ac- 
tion. Woodmen of the World Life Ins. Soc. v. Peter Kie- 
WIU'SONS! COS is sities scented ougihe ves ham eae Soe die as 
The doctrine of issue preclusion recognizes that limits 
on litigation are desirable, but a person should not be 
denied a day in court unfairly. Woodmen of the World 
Life Ins. Soc. v. Peter Kiewit Sons’ Co. ................ 
A court of general jurisdiction has inherent power to 
vacate an adjudication made by it in a civil case at any 
time during the term of court in which it was made. 
The exercise of the authority is a matter of legal discre- 
tion. Woodmen of the World Life Ins. Soc. v. Peter Kie- 
WIt'SOMS’ CO. sje h cities a Sah ens lth ccgenite ee Poh poe aien ces 
A judgment or order is rendered by an inferior tribunal 
within the meaning of section 25-1931, R. R. S. 1943, 
when the decision is announced under the law and the 
facts. Marcotte v. City of Omaha ..................... 
Section 25-1931, R. R. S. 1943, requires that the petition 
in error be filed in the District Court within 1 calendar 
month from the rendition of the judgment or the mak- 
ing of the final order complained of. Marcotte v. City 
Of. OMAN 6625.4 ekg tes hehe s ea ales 4 ahehaades dace eens 
Under the provision of section 25-1905, R. R. S. 1943, the 
petitioner in error must file with his petition a certified 
transcript of the proceedings containing the final judg- 
ment or order sought to be reversed, vacated, or modi- 
fied. The filing of such transcript is jurisdictional un- 
less failure to file is without fault on the part of the peti- 
tioner and is caused solely by failure of the public offi- 
cial required by law to furnish such transcript to per- 
form his public duty. Marcotte v. City of Omaha...... 
The judgment of the trial court as to visitation privi- 
leges of a parent with an infant child is subject to revi- 
sion by that court upon proper showing, or by this court 
de novo upon the record. King v. King ................ 
In cases involving determination of rights of visitation, 
as well as child custody, the findings of the trial court, 
both as to an evaluation of the evidence and as to the 
matter of visitation or custody, will not be disturbed on 
appeal unless there is a clear abuse of discretion, or the 
findings are contrary to the evidence. King v. King... 
Where a law action is tried to the court without a jury, 
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the finding of the court has the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong. State v. Foster ......... 02. ccc cece cece 
A District Court may vacate or modify its own judg- 
ments after the term at which they were entered for, 
among other things, mistake, neglect, or omission of 
the clerk and a proceeding to vacate on this ground 
may be brought within 3 years. Pofahl v. Pofahl...... 
Section 25-2003, R. R. S. 1943, states that the proper pro- 
ceeding to correct omissions of the clerk is by motion 
and notice. Pofahl v. Pofahl..................2..00008 
A District Court has inherent power, on its own motion, 
to vacate a judgment within the term at which it was 
rendered. Pofahl v. Pofahl ....................0.. 000) 
After the term, section 25-2001, R. R. S. 1943, governs 
the vacation or modification of judgments. Pofahl v. 
Pot 5s ileeteba led 16 ate ba aod Peele he ale eer bGr ote 
Normally the proceedings required in section 25-2003, 
R. R. S. 1943, must be followed notwithstanding judg- 
ment was entered without prior notice to the parties or 
opportunity for a hearing, or that the purpose of section 
25-1301.01, R. S. Supp., 1974, has been defeated by the 
failure of the clerk to give the required notice of the en- 
try of judgment. Pofahl v. Pofahl .................... 
A failure of the clerk to comply with section 25-1301.01, 
R. 8. Supp., 1974, will not defeat a party’s right to move 
for a new trial or appeal, but such failure does not ren- 
der the judgment void. Pofahl v. Pofahl.............. 
After the term at which it is entered expires, a failure 
to move for the vacation of a judgment within the time 
required by statute ordinarily deprives the District 
Court of authority to reopen or vacate the judgment. 
Pofahl v. Pofah] ........ 0... cee cece ce eee ee 
The sole and only scope and purpose of a nunc pro tune 
order or decree is to make the record speak the truth, 
not to change or amend it. Howard v. Howard ........ 
Section 42-365, R. S. Supp., 1974, provides orders for ali- 
Mony may be modified or revoked for good cause 
shown. Howard v. Howard .................. 00000206. 
In determining the sufficiency of the evidence to sus- 
tain the judgment, that evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party's favor 
and he is entitled to the benefit of any inferences rea- 
sonably deducible from it. Palmer v. Dorn........... 
Ordinarily, an intervener takes the suit as he finds it, is 
bound by the previous proceedings in the case, and can- 
not complain of the form of the action or the informali- 
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ties or defects in the proceedings between the original 
parties. School Dist. of Gering v. Stannard ........... 
A party who objects to the evidence and causes it to be 
excluded, cannot obtain a reversal of the judgment as 
unsupported for want of the evidence so exciuded. 
Washington v. American Community Stores Corp. ..... 
The rules of res judicata are not applicable where the 
judgment is not a final judgment. Hull v. Bahensky tale 
An order or judgment of a court is not final if an issue 
of law or fact essential to the disposition of the action is 
reserved for judicial determination. Hull v. Bahensky 
A court of equity which has obtained jurisdiction for 
any purpose may retain jurisdiction for the purpose of 
administering complete relief between the parties with 
respect to the subject matter. Hull v. Bahensky ...... 
The judgment of the trial court in an action where a 
jury has been waived has the effect of a verdict of a jury 
and will not be set aside unless clearly wrong. Hull v. 
Banhensky coos chugtianceamieig tdaden due tive seater acy 
In a special proceeding to determine the legality and 
validity of a bond issue of a sanitary and improvement 
district, a decree approving and confirming the pro- 
ceedings for the issuance of the bonds validates the 
bonds and forecloses any question as to the right to is- 
sue bonds and of compliance with any conditions pre- 
cedent required by law. It is conclusive so as to protect 
the bonds in the hands of anyone insofar as the validity 
of any proceedings relating to the issuance of the bonds 
is concerned. Hayes v. Sanitary & Improvement Dist. 
NOL D4 Carisesseescnab sot tal <a a sale S65 san Buhl ton caHAT was Be bg ebb ola aco M ue odes 
The decree confirming the legality and validity of a 
bond issue does not determine the validity or invalidity 
of all contracts made by the sanitary and improvement 
district in connection with the project which the bond 
issue was designed to finance. Hayes v. Sanitary & 
Improvement Dist. No. 194 .......... cece eee eee ee eee 
In a case where the jury is waived and there is a con- 
flict in the evidence, the reviewing court will presume 
the controverted facts were decided by the trial court 
in favor of the successful party, and the findings will 
not be disturbed unless clearly erroneous. Farmer’s 
Union Co-op Co. of Mead v. Flamme Brothers ......... 
Where a modified judgment is entered after a trial 
court rules on a motion for new trial, another motion 
for new trial on the modified judgment is not required. 
Brandt v. Mayer ............ 0. eee eee eee eee 
It is the function of this court to independently deter- 
mine if sufficient evidence was presented to sustain the 
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trial court’s finding and judgment, giving due regard to 
the fact the trial court had an opportunity to observe 
the witnesses where the testimony is in conflict. 
Brandt: Mayer. <cccce va gsegha ces Valen tbo ayy tellin soy 
Where a law action is tried to the court without a jury, 
the finding of the court has the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong. Brandt v. Mayer ............. ccc eee eee eee 
While an action for a dissolution of marriage is to be 
tried de novo on the issues presented on appeal, this 
court in reaching its own findings will give weight to 
the fact that the trial court observed the witnesses and 
their manner of testifying, and accepted one version of 
the facts rather than the opposite. Van Bloom v. Van 
BOOM: iio cei setd gah iets otha eeee ef edte ere ean Melatls eRe Tee. 


Where a trial judge, in the exercise of equity jurisdic- 
tion, may submit questions of fact to a jury, its finding 
is purely advisory and not binding on the trial court. 
Farmers Coop. Assn. v. Klein ................0 cscs uous 
Section 25-1601, R. S. Supp., 1974, excluding 19 and 20 
year olds from petit and grand jury service does not 
violate constitutional due process guarantees, as those 
who are 19 and 20 years old do not comprise a cogniza- 
ble class. State v. Foster ......... 0.0... ccc cece eee eee 
The Nebraska system of selecting jurors by the use of 
voter registration lists is constitutionally permissible. 
State v. Wright .....00. 0. . icc cece cen e tenes 
A defendant in a criminal case is not constitutionally 
entitled to demand a proportionate number of his race 
on the jury which tries him nor on the venire or jury 
roll from which petit jurors are drawn. State v. Wright 
It is within the province of the jury to weigh all the ele- 
ments and, guided by experience and common sense, to 
arrive at the proper monetary value of the plaintiff's 
loss without recourse to his past earnings. Washington 
v. American Community Stores Corp. ................. 
Due process requires that the accused receive a trial 
by an impartial jury free from outside influences. State 
VBI te eles. Sere aera Basen sad lagale 3 tanaets ado laceia es Papehen ee aa ey gd 
The issue of whether or not a jury should be seques- 
tered during a criminal trial is left to the discretion of 
the trial court, and unless the defendant makes a show- 
ing of prejudice or the record discloses an abuse of dis- 
cretion, denial of sequestration is not error. State v. 
BOM iin 3 salads nested nies a slants hastobe ett Med hese totes acl halee ary 
A party ordinarily has no right to examine a prospec- 
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tive juror out of the presence of all other prospective 
jurors. State v. Bll. ....... ccc ccc eee e eee 


Jurisdiction. 


1. 


Jurors. 


The District Court of the county wherein real estate is 
situated is not without jurisdiction to hear and deter- 
mine proceedings brought to quiet title to, or obtain 
partition of, that real estate. Page v. Buchfinck ...... 
Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute, and every power 
exercised by the court with reference thereto must look 
for its source in the statute, or it does not exist. Sosso 
Vs, SOSSO $56 sae need ae Ga Nae ah RING US Cone Ue oe 
Under the Nebraska statutes a termination of parental 
rights can only be decreed by a juvenile court in a pro- 
ceeding brought for that purpose. Sosso v. Sosso...... 


Section 25-1601, R. S. Supp., 1974, excluding 19 and 20 
year olds from petit and grand jury service does not 
violate constitutional due process guarantees, as those 
who are 19 and 20 years old do not comprise a cogniza- 
ble class. State v. Foster ........... 0... cece eee eee ee 
The Nebraska system of selecting jurors by the use of 
voter registration lists is constitutionally permissible. 
State. vc Wright: -..c.c.ieciswi ia ged ewteae sane eas 
A defendant in a criminal case is not constitutionally 
entitled to demand a proportionate number of his race 
on the jury which tries him nor on the venire or jury 
roll from which petit jurors are drawn. State v. Wright 


Kidnapping. 


Kidnapping includes unlawful imprisonment or a holding 
against the will of the person held for the purpose of 
compelling the performance of any act by such person. 
§ 28-417, R. RR. S. 1943. State v. Parker ................ 


Labor and Labor Relations. 


1. 


Collective bargaining by County of Lancaster, Nebras- 
ka, Division of Public Welfare, is not possible without 
the inclusion of the State Department of Public Welfare 
because the activities of the county are jointly con- 
trolled by and interrelated with the state department. 
American Fed. S., C., & M. Emp., AFL-CIO v. County 
Of Lancaster \ii0c scan awn t os fet bees need beat yaa 
Section 48-816, R. R. S. 1943, in classifying officers of 
municipal police and fire departments differently in re- 
gard to membership in bargaining units from officers 
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Laches. 


Larceny. 


1. 


of other public departments is not thereby rendered un- 
constitutionai as special legislation. Local Union No. 
647 v. City of Grand Island .....................000 eee 
The provisions of section 48-813, R. S. Supp., 1974, that 
the Court of Industrial Relations should hear each case 
within 60 days from the date of filing the petition and 
enter an order thereon within 30 days after the hearing 
is directory and not mandatory. Local Union No. 647 v. 
City of Grand Island ............. 2... ccc cece eee 
It is unlawful for the employer of a public employee to 
exert pressure upon him to refrain from joining a 
recognized bargaining unit. Local Union No. 647 v. 
City of Grand Island ............ 0.2... cc ccc cece 


Independently of any limitation for the guidance of courts 
of law, equity may, in the exercise of its own inherent 
powers, refuse relief because of laches where it is 
sought after undue and unexplained delay, and when in- 
justice would be done in the particular case by granting 
the relief asked. Cape Co. v. Wiebe ................... 


A thief can acquire no title to an automobile stolen by 
him, nor can title to such vehicle be acquired through 
another’s larceny or theft. First Nat. Bank & Trust Co. 
v. Ohio Cas. Ins. Co. ... 1 cece eee 
The Nebraska Certificate of Title Act does not prevent 
owners of stolen vehicles from reclaiming them; and 
rights acquired by subsequent bona fide purchasers of 
the stolen vehicles are subject to those of the true own- 
ers. First Nat. Bank & Trust Co. v. Ohio Cas. Ins. Co. . 


Legislature. 


1. 


It is not the court’s duty, nor within its province, espe- 
cially in the absence of any evidence of legislative in- 
tent, to read a meaning into a statute that is not war- 
ranted by the legislative language. State v. Adkins... 
An interpretation of a statute which has the effect of re- 
pealing or nullifying another statute will not be adopted 
by this court unless such interpretation is made neces- 
sary by the evident intent of the Legislature. City of 
Grand Island v. County of Hall ........................ 
The Legislature is clothed with full power and control 
over the disposition of revenue derived from taxation 
by political subdivisions of the state, subject only to 
constitutional restrictions. City of Grand Island v. 
County of Hall ......... 0... c ccc cece cence eee eeee 
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The number, nature, and duration of the powers confer- 
red upon a county rest in the absolute discretion of the 
state. City of Grand Island v. County of Hall.......... 
In order for the state Constitution to restrict plenary 
power of the Legislature to tax, the language of the re- 
striction must be clear. State ex rel. Meyer v. County 
Of BANTINeR: <.o5 ss sig ES Ee eR AG See See 
The Legislature may make a reasonable classification 
of persons, corporations, and property for purposes of 
legislation concerning them, but the classification must 
rest upon real differences of situation and circum- 
stances surrounding the members of the class relative 
to the subject of legislation which render appropriate 
its enactment. Taylor v. Karrer .................0005 
While it is competent for the Legislature to classify for 
purposes of legislation, the classification, to be valid, 
must rest on some reason of public policy, some sub- 
stantial difference of situation or circumstance, that 
would naturally suggest the justice or expediency of di- 
verse legislation with respect to the objects to be classi- 
fied. Taylor v. Karrer ............. cece eee e teen e nee 
The licensing and regulation of the health profession 
and other matters dealing with health is a legislative 
function which that branch of government ordinarily 
carries out through administrative agencies created by 
it. Scott v. State ex rel. Board of Nursing ............. 
A statute which purports to give a court the power to 
review an exercise of legislative power de novo in the 
sense that the court may substitute its own judgment 
for that of the administrative agency to which the Leg- 
islature has appropriately delegated the power is un- 
constitutional. Scott v. State ex rel. Board of Nursing . 


Licenses and Permits. 


1. 


Section 71-7,1382.29, R. R. S. 1943, provides that the 
Board of Nursing of the State of Nebraska ‘‘shall have 
power to deny ... any license... applied for... upon 
proof that the person... (6) is guilty of unprofessional 
conduct.’’ Scott v. State ex rel. Board of Nursing ..... 
The licensing and regulation of the health profession 
and other matters dealing with health is a legislative 
function which that branch of government ordinarily 
carries out through administrative agencies created by 
it. Scott v. State ex rel. Board of Nursing ............. 


Limitations of Actions. 


1. 


Independently of any limitation for the guidance of 
courts of law, equity may, in the exercise of its own in- 


282 


565 


581 


581 


681 


681 


681 


681 


VOL. 196] 


INDEX 


herent powers, refuse relief because of laches where it 
is sought after undue and unexplained delay, and when 
injustice would be done in the particular case by grant- 
ing the relief asked. Cape Co. v. Wiebe............... 
An action on a specialty can only be brought within 5 
years. Cape Co. v. Wiebe ............... 0... eee eee 
An action. for trespass must be brought within 4 years. 
Cape Co: Vi Wiehe... ccs cota da tide nd ole Sate bn Sele 
If facts pleaded in a petition are sufficient to plead an 
excuse to the operation of the statute limiting actions 
based on fraud, a general demurrer will be defeated. 
ee. vs _Brodheck 23 26553.) Pee Soe yes Oo bee Eee tees 
The statute of limitations does not begin to run in the 
case of a resulting trust until the trustee clearly repudi- 
ates his trust. The time when the statute of limitations 
commences to run must be determined upon the facts 
in eachcase. Jirkav. Prior .....................0005- 
A wrongful death action cannot be maintained under 
the provisions of sections 30-809 and 30-810, R. R. S. 
1943, unless commenced within 2 years of the death. 
United Materials, Inc. v. Landreth .................... 
Section 25-222, R. S. Supp., 1974, provides that an action 
for professional negligence must be brought within 2 
years provided that if the cause of action is not discov- 
ered and could not be reasonably discovered within 
such 2-year period, then the action may be commenced 
within 1 year from the date of such discovery or from 
the date of discovery of facts which would reasonably 
lead to such discovery, whichever is earlier. Taylor v. 
FR APTer 25 seks secesn tie Es BE Sapes die Med reatte eB craig a oh ens 
A cause of action for medical malpractice does not ac- 
crue until the patient discovers, or in the exercise of 
reasonable diligence should have discovered, that an 
act of malpractice occurred. Taylor v. Karrer........ 


Malpractice. 


1. 


Section 25-222, R. S. Supp., 1974, provides that an action 
for professional negligence must be brought within 2 
years provided that if the cause of action is not discov- 
vered and could not be reasonably discovered within 
such 2-year period, then the action may be commenced 
within 1 year from the date of such discovery or from 
the date of discovery of facts which would reasonably 
lead to such discovery, whichever is earlier. Taylor v. 
Karen: 6.3.55 ales saintie a te ee Vd FEN SESS 
A cause of action for medical malpractice does not ac- 
rue until the patient discovers, or in the exercise of rea- 
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sonable diligence should have discovered, that an act of 
malpractice occurred. Taylor v. Karrer .............. 


Master and Servant. 


It is unlawful for the employer of a public employee to 


exert pressure upon him to refrain from joining a rec- 
ognized bargaining unit. Local Union No. 647 v. City of 
Grand Island) <2:0..65 ce. eee eons 04 aie Saeed 


Misdemeanors. 


A peace officer may arrest a person without a warrant if 


the officer has reasonable cause to believe the person 
has committed a misdemeanor in his presence, or has 
committed a misdemeanor and the officer has reasona- 
ble cause to believe the person will not be apprehended 
unless immediately arrested or may destroy or conceal 
evidence of the commission of the misdemeanor. State 
V:, THOMPSON: 3323463 ices aie ot eteee nd Beis Pet eke aa ee es 


Motions, Rules, and Orders. 


1. 


In an action in equity, when the defendant moves for a 
dismissal of the plaintiff’s action at the close of plain- 
tiff’s evidence he thereby admits plaintiff’s evidence to 
be true, together with every inference which fairly and 
reasonably may be drawn therefrom, and where the 
plaintiff’s evidence meets the burden of proof required 
and plaintiff has made a prima facie case, the motion 
to dismiss should be overruled. Marcov. Marco...... 
In an action in equity, a motion to dismiss at the con- 
clusion of the plaintiff's evidence affords a proper 
means of determining the sufficiency of the plaintiff's 
evidence to make a prima facie case. Marco v. Marco 
The filing of a motion for rehearing before the Public 
Service Commission under the provisions of section 75- 
137, R. R. S. 1943, is the commencement of an appeal 
proceeding within the meaning of section 75-134, R. R. 
S. 1943, and where followed by the overruling of the mo- 
tion and filing of notice of appeal and appeal to this 
court has the effect of putting the rate order in abey- 
ance until a supersedeas bond is filed under the provi- 
sions of section 75-139, R. R. 8. 1943. Chicago & North- 
western Transp. Co. v. Nebco, Inc. ..................5- 
In a contempt proceeding for disobedience of an order, 
language of duty in the order is not expandable beyond 
a reasonable interpretation in light of the purposes for 
which the order was entered. Malecv. Malec......... 
A party is not in contempt of court for a failure to com- 
ply with an order directing him to pay money unless it 
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is shown that he had sufficient ability to pay, and that 
his refusal was willful, contumacious, and without just 
and reasonable grounds. Malec v. Malec............. 
The purpose of a new trial motion is to give the trial 
court an opportunity after judgment to review and cor- 
rect alleged errors in the previous proceedings. Brandt 
Vi IMB YOR a is chee e es Gmina etal aang evetun tea Ceara we Meola ee RACE 
Where a modified judgment is entered after a trial 
court rules on a motion for new trial, another motion 
for new trial on the modified judgment is not required. 
Brandt Vv. Mayer io... sii cd sc gente teense pee wedeeee’ 
9 


Motor Vehicles. 


1. 


A motor vehicle operator on the right and approaching 
an intersection at about the same time as a vehicle on 
the intersecting road to the left does not have an abso- 
lute right to proceed regardless of the circumstances. 
The statutory right-of-way rule, if it is to be effective, 
must be accompanied by an observance by both parties 
of the rules applicable to the exercise of due care and 
in particular the duty to keep a lookout and make effec- 
tive observations at a time when such observations can 
have an effect consonant with the underlying purpose 
of the rules which is to prevent collisions. Peterson v. 
DOPTe Zeiss 25.80 eps eea re Ao age ae OA pete ened eal as heals 
Although some jurisdictions do not require that the one 
sought to be charged under the family purpose doctrine 
be the head of the family, it is settled that it is an indis- 
pensable element of recovery under Nebraska law. 
Ramsey v. Rimpley ........... 0... cece eee ee eee eens 
Under the Nebraska Certificate of Title Act, sections 
60-102 to 60-117, R. R. S. 1943, a certificate of title is the 
exclusive method provided by statute for the transfer 
of title to an automobile, but it is not conclusive of own- 
ership. First Nat. Bank & Trust Co. v. Ohio Cas. Ins. 
COs: wcis eet 6 eS wiaes denne ed ule EWG NSPS aed eee Nee 
A certificate of title to a motor vehicle conveys no 
greater interest than the grantor has. First Nat. Bank 
& Trust Co. v. Ohio Cas. Ins. Co. ............ 000s e vee 
A thief can acquire no title to an automobile stolen by 
him, nor can title to such vehicle be acquired through 
another’s larceny or theft. First Nat. Bank & Trust Co. 
v. Ohio Cas. Ins. Co. 1... cece 
The Nebraska Certificate of Title Act does not prevent 
owners of stolen vehicles from reclaiming them; and 
rights acquired by subsequent bona fide purchasers of 
the stolen vehicles are subject to those of the true own- 
ers. First Nat. Bank & Trust Co. v. Ohio Cas. Ins. Co. . 
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In criminal cases prosecuted under the motor vehicle 
homicide act, the negligence or unlawful acts of 
another driver which proximately contributed to the 
death, as distinguished from an independent inter- 
vening cause thereof, is not a defense if the evidence is 
sufficient to sustain a conclusion beyond a reasonable 
doubt that the defendant’s negligence or unlawful acts 
were also a proximate cause of the death of another. 
State v. Rotella .......... 0... ccc ccc eee eee ae 
The certification of a copy of an order suspending a mo- 
tor vehicle operator’s license is a ministerial act. State 
vo Applegarthy sci ece% notin eats sedis Borsaue dak coalesce 
Administrative authority vested in the Director of Mo- 
tor Vehicles by the statute may be exercised in the 
name of the director by properly designated subordi- 
nates. State v. Applegarth .....................-.005. 
An authenticated record, certifying the suspension of 
an operator’s driving privileges is prima facie suffi- 
cient to establish identity for a person with the same 
name in the absence of any denial or contradictory evi- 
dence. State v. Applegarth ..................0.......0. 
There is no requirement in our law that the request for 
a chemical test must be made at the scene of the ar- 
rest. Stender v. Sullivan ............... 0.2. cee eee eee 
In Heffernan v. Kissack (1974), 192 Neb. 637, 223 N. W. 
2d 486, we held that a single request to submit to a 
chernical test is sufficient. However, we did not mean 
to imply, and the law does not require, that only one re- 
quest can be made. Stender v. Sullivan ............... 
The discretionary power given to the court in section 
60-427, R. R. S. 1943, to suspend a license to operate a 
motor vehicle is limited to a charge of operating a mo- 
tor vehicle in such a manner as to endanger life, limb, 
or property, brought under appropriate statutes or or- 
dinances, and does not apply to a charge of speeding 
standing alone. State v. Mann.......................- 


Municipai Corporations. 


1. 


Section 18-1716, R. R. S. 1943, was designed to eliminate 
overlapping in municipal extraterritorial zoning. Sew- 
ard County Board of Commissioners v. City of Seward . 
Although the governmental proprietary distinction may 
be a useful device for limiting governmental tort im- 
munity, it is not appropriate for the resolution of zoning 
conflicts. Seward County Board of Commissioners v. 
City of Seward ....... 0.2 ccc ccc ccc eee ees 
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Municipalities. 
1. Ordinarily the doctrine of equitable estoppel cannot be 


invoked against a municipal corporation as to the exer- 
cise of governmental functions, but the doctrine will be 
held to apply where right and justice demand it. 
Hayes v. Sanitary & Improvement Dist. No. 194 ....... 
The power to sell bonds includes the power to employ a 
broker or agent to effect the sale for a customary com- 
mission or fee. Hayes v. Sanitary & Improvement 
Dists:NO2: 104. co i.ciis coud oo te dan Aas he Saw cose ee ee 
Where a fiscal agent for the sale of bonds of a sanitary 
and improvement district purchases the bonds private- 
ly from the district at par, payment of a fee for fiscal 
services to such purchaser constitutes a sale of the 
bonds at less than par in violation of section 31-755, R. 
R. S. 1948. Hayes v. Sanitary & Improvement Dist. No. 
DN es shee a BESET E OER Re ee RE ERA EE MESES OD 
Ordinarily contracts or agreements for the perform- 
ance of reasonably necessary fiscal services of benefit 
to a municipal corporation in connection with the issu- 
ance of its securities and the carrying out of its govern- 
mental functions are authorized in the absence of stat- 
ute to the contrary. Hayes v. Sanitary & Improvement 
Dist... NO.:196 06 io ech stiece sted eats dastiares tales ea eee ‘ 
Ordinarily a sanitary and improvement district may 
contract to pay a reasonable fee to a financial institution 
which will agree to purchase or place at par any con- 
struction warrants issued to contractors by the district 
in payment for goods or services furnished in connec- 
tion with construction projects of the district. Hayes v. 
Sanitary & Improvement Dist. No. 194 ................. 
Section 48-816, R. R. S. 1943, in classifying officers of 
municipal police and fire departments differently in re- 
gard to membership in bargaining units from officers 
of other public departments is not thereby rendered un- 
constitutional as special legislation. Local Union No. 
647 v. City of Grand Island .......................0000. 


Negligence. 


1. 


It is generally conceded that the liability of a possessor 
of land for injuries to infants is the same whether or not 
the child is a trespasser. Davis v. Cunningham ....... 
The attractive nuisance doctrine requires that the con- 
dition resulting in injury must be one that involves an 
unreasonable risk of death or serious bodily harm toa 
child, and one which should be foreseen. Davis v. Cun- 
MIN gNAM os ang ceed aad so Seiad ca bad aes een Pe aaewaa te 


A property owner is not an insurer of the safety of per- 
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sons who may come upon his land as invitees, licens- 
ees, or trespassers, nor is he under a duty to make his 
land child-proof. Davis v. Cunningham ............... 
In its application the principles of the attractive nui- 
sance doctrine should not be extended. Davis v. Cun- 
Nin BhaM: 23/86 sakes en eake a Mehdi Coaw oul ee TENE Meroe 
If the defendant pleads that the plaintiff was guilty of 
contributory negligence the burden is upon him to 
prove that defense. Oberhelman v. Blount ............ 
Where contributory negligence is pleaded as a defense, 
and there is no competent evidence to support it, it is 
prejudicial error to submit to the jury issues involving 
contributory and comparative negligence. Oberhel- 
MAN: V--BlOUNE 2.45 on See i OREO teal hae 
Where different minds may reasonably draw different 
conclusions or inferences from the adduced evidence, 
or if there is a conflict therein, as to whether or not the 
evidence establishes negligence or contributory negli- 
gence, and the degree thereof, when one is compared 
with the other, such issues must be submitted to a jury. 
Oberhelman v. Blount ............ 2.00. cece eee eee 
The standard of reasonable care never varies but the 
degree of care required varies with the danger involved 
in the act and is proportionate to it. McDaniel v. Mc- 
Neil Laboratories, Inc. ........... 0c. cece eee eee eens 
If an act involves a risk of death or serious bodily harm 
and is capable of causing such results to a number of 
persons, the highest attention and caution are required, 
even if the act has a very considerable utility. McDan- 
iel v. McNeil Laboratories, Inc. ............--......... 
A motor vehicle operator on the right and approaching 
an intersection at about the same time as a vehicle on 
the intersecting road to the left does not have an abso- 
lute right to proceed regardless of the circumstances. 
The statutory right-of-way rule, if it is to be effective, 
must be accompanied by an observance by both parties 
of the rules applicable to the exercise of due care and 
in particular the duty to keep a lookout and make ef- 
fective observations at a time when such observations 
can have an effect consonant with the underlying pur- 
pose of the rules which is to prevent collisions. Peter- 
SON: V.. DPPeZiin cise dekh ds eb Cems ak aad eas 
A violation of section 53-180, R. R. S. 1943, does not con- 
stitute negligence, or evidence thereof, of which injured 
third parties may avail themselves in actions against a 
tavern owner or operator. Holmes v. Circo ........... 
Although some jurisdictions do not require that the one 
sought to be charged under the family purpose doctrine 
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New Trial. 
1. 


Notice. 


13. 


be the head of the family, it is settled that it is an indis- 
pensable element of recovery under Nebraska law. 
Ramsey v. Rimpley ............... 0.00. cece cece eee eee 
In criminal cases prosecuted under the motor vehicle 
homicide act, the negligence or unlawful acts of 
another driver which proximately contributed to the 
death, as distinguished from an independent interven- 
ing cause thereof, is not a defense if the evidence is suf- 
ficient to sustain a conclusion beyond a reasonable 
doubt that the defendant’s negligence or unlawful acts 
were also a proximate cause of the death of another. 
State v. Rotella .....0... 0... cece eee ene eeee 


A failure of the clerk to comply with section 25-1301.01, 
R. S. Supp., 1974, will not defeat a party’s right to move 
for a new trial or appeal, but such failure does not ren- 
der the judgment void. Pofahl v. Pofahl .............. 
A holding of this court on a first appeal becomes the 
law of the case on a retrial of the same issues unless on 
a second trial the facts are materially and substantially 
different. School Dist. of Gering v. Stannard.......... 
The time requirements of section 29-2103, R. R. S. 1943, 
are mandatory. A motion for a new trial under that 
section must be filed within 10 days after the verdict is 
rendered, not within 10 days from the date of sentenc- 
ing, unless the verdict and sentencing occur on the 
same day. State v. Betts ...............0... cc cee eee ee 
It is settled law in Nebraska that a motion for a new 
trial that is not filed within the time specified by statute. 
is a nullity and of no force and effect. State v. Betts .. 
The purpose of a new trial motion is to give the trial 
court an opportunity after judgment to review and cor- 
rect alleged errors in the previous proceedings. 
Brandt v. Mayer ........... cece eee eee e eee e ene serdjels 
Where a modified judgment is entered after a trial 
court rules on a motion for new trial, another motion 
for new trial on the modified judgment is not required. 
Brandt v. Mayer ........... 0.0... ccc cece eee cee et neces 
The time requirements of section 29-2103, R. R. S. 1943, 
are mandatory. A motion for a new trial under that 
section must be filed within 10 days after the verdict is 
rendered, not within 10 days from the date of sentenc- 
ing, unless the verdict and sentencing occur on the 
same day. State v. Applegarth ....................... 


Normally the proceedings required in section 25-2003, 
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R. R. S. 1943, must be followed notwithstanding judg- 
ment was entered without prior notice to the parties or 
opportunity for a hearing, or that the purpose of section 
25-1301.01, R. S. Supp., 1974, has been defeated by the 
failure of the clerk to give the required notice of the en- 
try of judgment. Pofahl v. Pofahl .................... 
Compliance with the Uniform Commercial Code for no- 
tification as to the disposition of collateral is a condi- 
tion precedent to a secured creditor's right to recover a 
deficiency. DeLay First Nat. Bank & Trust Co. v. 
Jacobson Appliance Co. ....... eect eee 
An oral communication of notice of either public or pri- 
vate sale is not the method provided by the Uniform 
Commercial Code. DeLay First Nat. Bank & Trust Co. 
v. Jacobson Appliance Co. ......... ce cece eee 
The requirement of a written notice eliminates all pos- 
sibility of dispute as to whether notice was actually 
given and establishes what notice was given. DeLay 
First Nat. Bank & Trust Co. v. Jacobson Appliance Co. 
To constitute reasonable notice of a private sale, the 
notice should be sent in such time that the debtor would 
have a minimum of 3 business days to arrange to pro- 
tect his interests. DeLay First Nat. Bank & Trust Co. 
v. Jacobson Appliance Co. ........ 6. ccc cece eee 
A creditor who uses a private sale form for public sales 
violates section 9-504(3), U. C. C. DeLay First Nat. 
Bank & Trust Co. v. Jacobson Appliance Co. ........... 
The filing of a motion for rehearing before the Public 
Service Commission under the provisions of section 75- 
187, R. R. S. 1943, is the commencement of an appeal 
proceeding within the meaning of section 75-134, R. R. 
S. 1943, and where followed by the overruling of the mo- 
tion and filing of notice of appeal and appeal to this 
court has the effect of putting the rate order in abey- 
ance until a supersedeas bond is filed under the provi- 
sions of section 75-139, R. R. S. 1943. Chicago & North- 
western Transp. Co. v. Nebco, Inc. ............. 6600s 


The attractive nuisance doctrine requires that the con- 
dition resulting in injury must be one that involves an 
unreasonable risk of death or serious bodily harm toa 
child, and one which should be foreseen. Davis v. Cun- 
NAN GHAM fe) ss So a AN PASS cele a ee eee 
A property owner is not an insurer of the safety of per- 
sons who may come upon his land as invitees, licens- 
ees, or trespassers, nor is he under a duty to make his 
land child-proof. Davis v. Cunningham ............... 
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Nurses. 


The attractive nuisance doctrine does not apply to ma- 
chinery in a static condition unless there is evidence 
that the machinery is enticing and inherently danger- 
ous to indiscriminating children of tender years. Davis 
v. Cunningham ........... ccc ccc cee nent enee 8 
In its application the principles of the attractive nui- 
sance doctrine should not be extended. Davis v. Cun- 
NINGNAM : 0s nas npahicecres hea ean a eee a ee Se 8 


Section 71-7,132.29, R. R. S. 1943, provides that the 
Board of Nursing of the State of Nebraska ‘‘shall have 
power to deny... any license. . . applied for... upon 
proof that the person . . . (6) is guilty of unprofessional 
conduct.’’ Scott v. State ex rel. Board of Nursing ..... 681 
“Unprofessional conduct’’ is conduct which violates 
those standards of professional behavior which through 


. professional experience have become established, by 


Obscenity. 
1. 


the concensus of the expert opinion of the members, as 
reasonably necessary for the protection of the public in- 
terest and includes acts of a nature likely to jeopardize 
the interests of the public. Scott v. State ex rel. Board 
Of Nursing feces cee eee EAN So ie OE EN eS See ees 681 


The publications involved herein are clearly embraced 
within the test of obscenity delineated in Miller v. Cali- 
fornia (1973), 413 U. S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 
419. State v. American Theatre Corp. ..............56. 461 
State v. Downtown Books, Inc. ............:e eee e eee ee 473 
Where the covers of the magazines, front and back, are 
occupied with pictures of nude individuals engaged in 
sexual acts or prominently displaying their genitals, it 
can hardly be said the jury could not infer knowledge of 
their contents by the defendant and its intent to sell ob- 
scene materials. State v. American Theatre Corp..... 461 
By the use of the word ‘‘knowingly’’ the Legislature has 
made scienter a necessary element in any prosecution 
under the Nebraska obscenity law. State v. American 
Theatre: COrpi- iio cicsol owns tid hee Hod Deen owes 461, 487 
The word ‘‘knowingly’’ as used in the Nebraska stat- 
utes satisfies the constitutional requirement of scienter, 
required by Hamling v. United States (1974), 418 U. S. 
87, 94 S. Ct. 2887, 41 L. Ed. 2d 590. State v. American 
Theatre Corp. 005.066 cvs aweid ene carmen ee eer des Cokes 461, 467 
We find both films, ‘‘The Cunning Stunt,’”’ and ‘“‘Bang 
Bash,’’ to be hard-core pornography and obscene under 
the tests enunciated in Miller v. California (1873), 413 
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U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419. State v. Ameri- 
can Theatre Corp ........... 0. ccc cece eee eee ee 
The result in this case is governed by our opinion in 
State v. Little Art Corp. (1973), 189 Neb. 681, 204 N. W. 
2d 674. State v. American Theatre Corp. .............. 


Ordinances. 


1. 


Any conduct contrary to the normal picéentation of 
business which disturbs or interrupts the orderly pro- 
gress of the proceedings of a city council is a disturb- 
ance; an ordinance prohibiting such conduct is not un- 
constitutionally vague. State v.Guy........... ovesecorarss 
A custom or usage of failing to enforce a statute by 
prosecution is not a defense to a prosecution finally 
brought. State v. Guy ...... 2... eee eee 


Parent and Child. 


1. 


When the custody of a minor child is placed in the 
court, the court at a subsequent hearing may consider 
predivorce activities of the parties unknown to the 
court at the time the decree was entered. Knight v. 
FMA SG i ig 5, wines wench Vaid ek Tae hae a oe 
As we interpret our present divorce statute, under all 
ordinary circumstances the father and mother of minor 
children born in lawful wedlock have an equal and joint 
right to their custody and control, and neither has a su- 
perior right over the other. Knight v. Knight ......... 
In determining the question of who should have the 
care and custody of a child upon the dissolution of a 
marriage, the paramount consideration must be the 
best interests and welfare of the child. Knight v. 
Knight: is i5 tier cece hs asavicuatockt bees canals see 
The discretion of the trial court on the granting or 
changing of custody of minor children is subject to re- 
view. However, the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the evi- 
dence. Knight v. Knight ........... 0.0... ccc cece eee 
Minor children are entitled to stable home conditions. 
They are not chattels and their custody should not be 
the subject of a continuous contest between divorced 
parents at the expense of their well-being. Miller v. 
Miller 22 gs ccc dt ed sels odie ak beh oe sae tk ate eh eo Bee 
The proper rule in a divorce case, where the custody of 
a minor child is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the rights of fit, proper, and 
suitable parents. Miller v. Miller ...................., 
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Ordinarily courts may not properly deprive a parent of 
the custody of a minor child unless it is shown that such 
parent is unfit to perform the duties imposed by the re- 
lation or has forfeited that right. Miller v. Miller..... 
A decree awarding custody of minor children and fix- 
ing child-support payments is not subject to modifica- 
tion in the absence of a material change in circum- 
stances occurring subsequent to the entry of the decree 
of a nature requiring modification in the best interests 
of the children. Miller v. Miller ...................005. 
Under the Nebraska statutes a termination of parental 
rights can only be decreed by a juvenile court in a pro- 
ceeding brought for that purpose. Sosso v. Sosso...... 
The judgment of the trial court as to visitation privi- 
leges of a parent with an infant child is subject to revi- 
sion by that court upon proper showing, or by this court 
de novo'upon the record. King v. King ................ 
In cases involving determination of rights of visitation, 
as well as child custody, the findings of the trial court, 
both as to an evaluation of the evidence and as to the 
matter of visitation or custody, will not be disturbed on 
appeal unless there is a clear abuse of discretion, or the 
findings are contrary to the evidence. King v. King ... 
Custody and visitation of a minor child shall be deter- 
mined on the basis of the child’s best interests. Peter- 
90N -V; Peterson siesesicie aes diag ee eee e oe Stl SS ee 
In cases involving determinations of child custody, the 
findings of the trial court both as to an evaluation of the 
evidence and as to the matter of custody will not be dis- 
turbed on appeal if the findings are in conformity with 
the pertinent statutes,.are not a clear abuse of discre- 
tion, or are not clearly against the weight of the evi- 
dence. Peterson v. Peterson .................0 eee eee 
The juvenile court may terminate the parental rights of 
a parent who is unable to discharge parental responsi- 
bility because of mental illness or mental deficiency, if 
there are reasonable grounds to believe that such con- 
dition will continue for a prolonged and indeterminate 
period. § 43-209(5), R. S. Supp., 1976. State v. O’Tool . 
While adultery does not, as a matter of law, deprive a 
parent of the custody of a minor child, it is a factor 
which may properly be considered by the court in de- 
termining what is in the best interests of the child. 
Chilese v. Chilese ............. ccc ccc eee cece cece ee eee 
The discretion of the trial court with respect to award- 
ing or changing the custody and support of minor chil- 
dren is subject to review, but the determination of the 
court will not ordinarily be disturbed unless there is a 
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clear abuse of discretion or it is clearly against the 
weight of the evidence. Chilese v. Chilese ............ 
Under section 43-208(2), R. S. Supp., 1974, the court 
may terminate parental rights of parents when the 
court finds such action to be in the best interests of the 
child and it appears from the evidence that the parent 
or parents have substantially and continuously or re- 
peatedly neglected the child and refused to give the 
child necessary parental care and protection. State v. 
JORNSON® 26. see s5 24 Sued Mew RVR NEA reo alae Aas 
In cases involving child custody, determinations of 
Juvenile Court findings, both as to the evaluation of the 
evidence and to the matter of custody, will not be dis- 
turbed on appeal unless there is a clear abuse of discre- 
tion or the decision is against the weight of evidence. 
State: v.. JOWNSON 36. 6.6 bid ook eee ee Seer ae 


Section 25-301, R. R. S. 1943, requires that every action 
be prosecuted in the name of the real party in interest. 
Jelinek v. Nebraska Nat. Gas Co. .......... 0.000 c eee 
An insured’s cause of action against a tort-feasor can- 
not be split. There is only one cause of action on the 
part of the insured against the tort-feasor. Jelinek v. 
Nebraska Nat. Gas Co, 0.0.0... cece eee eee eens 
A purely voluntary conveyance may not be reformed in 
equity at the suit of the grantee against the grantor 
during his lifetime without his consent. Hohneke v. 
FOP QuSOM isis sco etitnink ecteee a aloe aud aE ON Aa eee 
A purely voluntary conveyance will not be reformed at 
the behest of the grantee after the grantor’s death as 
against the person who in the absence of reformation 
takes the property under the will of the grantor where 
the evidence establishes that the grantor would not 
have consented to the reformation had he lived. Hoh- 
neke v. FerguSOn ........... cece cence eect e neces 
Although some jurisdictions do not require that the one 
sought to be charged under the family purpose doctrine 
be the head of the family, it is settled that it is an indis- 
pensable element of recovery under Nebraska law. 
Ramsey v. Rimpley ............... 0. cece cece e ence nee 
Under the Workmen’s Compensation Act, an employer, 
to the extent of his liability for compensation, is subro- 
gated to the rights of the employee and the dependents 
and may bring and prosecute an action against a third 
person for the latter’s negligence where it resulted in 
personal injury to, but not in the death of, the employ- 
ee. United Materials, Inc. v. Landreth ................ 
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7. An action against a wrongdoer for negligence resulting 
in the death of another person must be brought in the 
name of the latter’s personal representative who is the 
administrator of decedent's estate. United Materials, 
Ine:V an Grew ss secs eek aie Ow es Meee ele Sie 


Partition. 

The District Court of the county wherein real estate is 
situated is not without jurisdiction to hear and deter- 
mine proceedings brought to quiet title to, or obtain 
partition of, that real estate. Page v. Buchfinck ...... 


Partnership. 

In an accounting action between partners, the burden 
is upon the plaintiff to establish his right to the ac- 
counting and his right to a credit on disputed items. 
Von Seggern v. Von Seggern ........... ccc eee eee ee 


Physicians and Surgeons. 

1. Section 25-222, R. S. Supp., 1974, provides that an action 
for professional negligence must be brought within 2 
years provided that if the cause of action is not dis- 
covered and could not be reasonably discovered within 
such 2-year period, then the action may be commenced 
within 1 year from the date of such discovery or from 
the date of discovery of facts which would reasonably 
lead to such discovery, whichever is earlier. Taylor v. 
FRAPPOr” sociale er eibieg ie 6-8 eidlalte bleinve lace syns ih 0 eed o ae ew easier 

2. A cause of action for medical malpractice does not ac- 
crue until] the patient discovers, or in the exercise of 
reasonable diligence should have discovered, that an 
act of malpractice occurred. Taylor v. Karrer........ 


Plea in Abatement. 

Any error in the ruling on a plea in abatement alleging 
that the evidence at the preliminary hearing was 
insufficient to support a finding of probable cause is 
cured if the evidence at the trial is sufficient to sustain 
a finding of guilty. State v. Bolden................... 


Pleadings. 

1. If the defendant pleads that the plaintiff was guilty of 
contributory negligence the burden is upon him to 
prove that defense. Oberhelman v. Blount............ 

2. Where contributory negligence is pleaded as a defense, 
and there is no competent evidence to support it, it is 
prejudicial error to submit to the jury issues involving 
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contributory and comparative negligence. Oberhel- 
man Vii-BIOunit «.: oii eevee cies oes Hae eee ee eED 
It is reversible error for the trial court to include in its 
instructions to the jury allegations of fact found in the 
pleadings but which have not been supported by any 

evidence. Oberhelman v. Blount ..................... 
Under section 25-852, R. R. S. 1943, a pleading may be 
amended in the furtherance of justice, to conform to 
the proof, if the proposed amendment does not change 
substantially the claim or defense. Stungis v. Union 
Packing Co. of Omaha, Inc. ............ 0... cee eee eee 
An insurer’s duty to defend an action against the in- 
sured must, in the first instance, be measured by the 
allegations of the petition against the insured. Wood- 
men of the World Life Ins. Soc. v. Peter Kiewit Sons’ 
COs Finke sys oS Sb GS elecar is oe Btineea ee Raters Bader Wea ties Baro aaees 
Section 25-1931, R. R. S. 1948, requires that the petition 
in error be filed in the District Court within 1 calendar 
month from the rendition of the judgment or the mak- 
ing of the final order complained of. Marcotte v. City 
OF: OMAN 34 etic ne ste seein ta ee ORR 22k eee 
Under the provision of section 25-1905, R. R. S. 1943, the 
petitioner in error must file with his petition a certified 
transcript of the proceedings containing the final judg- 
ment or order sought to be reversed, vacated, or modi- 
fied. The filing of such transcript is jurisdictional un- 
less failure to file is without fault on the part of the 
petitioner and is caused solely by failure of the public 
official required by law to furnish such transcript to 
perform his public duty. Marcotte v. City of Omaha .. 
The filing of a bill of exceptions containing the evi- 
dence, as distinguished from the transcript, is not juris- 
dictional, but offering of a bill of exceptions is neces- 
sary at some point if the appellate court is to consider 
errors which require a review of the evidence that was 
received by the tribunal from which the appeal is taken. 
Marcotte v. City of Omaha ........... 00. e cece ee eee 
A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including proper and 
reasonable inferences of law and fact which may be 
drawn from the facts which are pleaded. A petition is 
sufficient if from the statement of facts set forth therein 
the law entitles the plaintiff to recover. Lee v. Brod- 
De@@K 2 s-.t6e cacy eth Pe Uitte eo bh Soe eee 
The purpose of pleadings is to frame the issues upon 
which the case is to be tried and to advise the adversary 
what he is called upon to meet. Lee v. Brodbeck ...... 
If facts pleaded in a petition are sufficient to plead an 
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excuse to the operation of the statute limiting actions 
based on fraud, a general demurrer will be defeated. 
Leeé V.. Brod beck: 335 oc-csats vache ee as he od oe aan ees 
Other than cover, on which proof is required by the 
Uniform Commercial Code, a litigant who asserts miti- 
gation of damages in defense of a consequential dam- 
age action has the burden of both pleading and establish- 
ing the mitigation. National Farmers Organization, 
Inc. v. McCook Feed & Supply Co. ..................065 
Pleadings perform a useful and necessary purpose. 
They frame the issues upon which the cause is to be 
tried and advise the adversary as to what he is called 
upon to meet. B.C. Christopher & Co. v. Danker...... 
A pleading should be construed with reference to the 
general theory upon which it proceeds, and should not 
be uncertain as to which of two or more theories is re- 
lied on. B.C. Christopher & Co. v. Danker ............ 
The affidavit must state the acts of the asserted con- 
tempt with as much certainty as is required in a state- 
ment of an offense in a prosecution of a crime. Malec 
VIM aL CG) io 535513 Bi 05.3 Siew savers aneue Buatestyiowe nau tbs Pelanag BSA fee ewle 
In a contempt proceeding for disobedience of an order, 
language of duty in the order is not expandable beyond 
a reasonable interpretation in light of the purposes for 
which the order was entered. Malec v. Malec......... 
A loss of past earnings is an item of special damage 
and must be specifically pleaded and proved. Wash- 
ington v. American Community Stores Corp. .......... 
Impairment of earning capacity is an item of general 
damage and proof may be had under general allega- 
tions of injury and damage. Washington v. American 
Community Stores Corp. ........... ccc cece eect eee eeee 


Political Subdivisions. 


1. 


The Legislature is clothed with full power and control 
over the disposition of revenue derived from taxation 
by political subdivisions of the state, subject only to 
constitutional restrictions. City of Grand Island v. 
County“ of Hall) scan chase ti eeiistte oh asin ean Sees 
In a special proceeding to determine the legality and 
validity of a bond issue of a sanitary and improvement 
district, a decree approving and confirming the pro- 
ceedings for the issuance of the bonds validates the 
bonds and forecloses any question as to the right to 
issue bonds and of compliance with any conditions pre- 
cedent required by law. It is conclusive so as to pro- 
tect the bonds in the hands of anyone insofar as the 
validity of any proceedings relating to the issuance of 
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the bonds is concerned. Hayes v. Sanitary & Improve- 
ment Dist. No. 194 2... ..... ccc cece ete eee eee e renee 
The decree confirming the legality and validity of a 
bond issue does not determine the validity or invalidity 
of all contracts made by the sanitary and improve- 
ment district in connection with the project which 
the bond issue was designed to finance. Hayes v. San- 
itary & Improvement Dist. No. 194 ...................- 


The Legislature is clothed with full power and control 
over the disposition of revenue derived from taxation 
by political subdivisions of the state, subject only to 
constitutional restrictions. City of Grand Island v. 
County: of Hall) iiis5 o.5. 6c dec paket Sead ew tek ec deeS 
The number, nature, and duration of the powers con- 
ferred upon a county rest in the absolute discretion of 
the state. City of Grand Island v. County of Hall...... 


Pretermissions. 


1. 


Section 25-2003, R. R. S. 1943, states that the proper pro- 
ceeding to correct omissions of the clerk is by motion 
and notice. Pofahl v. Pofahl...................0.e eee 
A failure of the clerk to comply with section 25-1301.01, 
R. S. Supp., 1974, will not defeat a party’s right to 
move for a new trial or appeal, but such failure does 
not render the judgment void. Pofahl v. Pofahl....... 


Principal and Agent. 


1. 


A real estate broker who fails to disclose to his principal 
every material fact in a transaction which is the sub- 
ject matter of the agency, including statements made 
without knowledge or known to be false, is guilty of 
fraud and bad faith. Lee v. Brodbeck................. 
Where a real estate broker has paid over a buyer's de- 
posit or downpayment on a real estate contract to the 
broker's disclosed principal, or in good faith changed 
his position before he learns of the buyer’s claim or 
demand for refund, the broker cannot be held liable for 
the return of the funds in the absence of an intention to 
impose personal liability on the broker as shown by the 
circumstances and the agreement of the parties. Eg- 
gerling v: Cuello: .ii ice ol feces eas dein see bevinae eae 


Privileged Communications. 


Communications between client and attorney made in 


the presence of others do not constitute privileged com- 
munications. State v. Lynch............... ccc eee ee eee 
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Probable Cause. 


1. 


A peace officer may arrest a person without a warrant 
if the officer has reasonable cause to believe the person 
has committed a misdemeanor in his presence, or has 
committed a misdemeanor and the officer has reason- 
able cause to believe the person will not be apprehended 
unless immediately arrested or may destroy or con- 
ceal evidence of the commission of the misdemeanor. 
State v. THOMPSON ........... cece cc eee eee eens 
Probable cause to justify search and seizure without 
a warrant exists where the facts and circumstances 
within the officer’s knowledge and of which he has 
reasonably trustworthy information are sufficient in 
themselves to warrant a man of reasonable caution in 
the belief that an offense has been or is being com- 
mitted. State v. Aden ......... cece cece ee eee tener eee 


It is not only the personal knowledge of the officer who 
makes the search and seizure which may be used to 
test probable cause, but added thereto may be the col- 
lective knowledge of the law enforcement agency for 
which the officer acts. However, in that case there 
must have been some communication of knowledge to 
or direction to act from the department or officer hav- 
ing that knowledge to the officer making the search 
and seizure. State v. Aden ........... cc cece eee eee eee 
The Fourth Amendment does not require a policeman 
who lacks the precise level of information necessary 
for probable cause to arrest to simply shrug his shoul- 
ders and allow a crime to occur or a criminal to es- 
cape. A brief stop of a suspicious individual, in order 
to determine his identity or to maintain the status quo 
momentarily while obtaining more information, may 
be most reasonable in light of the facts known to the 
officer at the time. State v. Jefferson ................. 
The standard for determining probable cause for search 
and seizure is practical and not technical. State v. 
1a (=) of) | a aE Se Re a ee er era at ee 
It has long been the rule that reasonable grounds for 
the issuance of a search warrant to search specified 
premises exist if the apparent facts set out in the affi- 
davit are such that a reasonably discreet and prudent 
man would be led to believe the property sought was 
on the premises described. State v. Bernth........... 
Affidavits for search warrants must be tested and in- 
terpreted by magistrates and courts in common-sense 
and realistic fashion, and technical requirements of 
elaborate specificity once exacted under common-law 
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pleadings have no proper place in the area. State v. 
ROE UH 2S sess sae SAU ese wee dS ee ald WES bees ere ME 
Where circumstances are detailed in an affidavit for a 
search warrant, and where reason for crediting the 
source of the information is given, and where a magis- 
trate has found probable cause, courts should not inval- 
idate a warrant by interpreting the affidavit in a hyper- 
technical rather than in a common-sense manner. State 
Vi Bernth. p20 scaeieernd Ces e ENS SAS ai cede sine 6 BORNE 
Although in a particular case it may not be easy to 
determine when an affidavit for a search warrant dem- 
onstrates existence of probable cause, resolution of 

doubtful or marginal cases in the area should be largely 
determined by preference to be accorded to warrants. 
State vi Bernt i540 seies oes i ieee as bin iwaee bse 


Probate and Administration. 


1. 


The taxation of attorney’s fees and expenses of a party 
other than the executor or administrator of the estate 
may be appropriate in a particular case, either against 
the estate generally or against the executor or adminis- 
trator personally. Roberts v. Snow Redfern Memorial 
Foundation éaco3 5. cee ee ea scalp ees Pee Aaa ees 
Generally, an executor or administrator has an obliga- 
tion to make known to the court controversies which 
exist between the parties, and to obtain directions of 
the court as to his responsibilities in that regard, and 
nomore. Roberts v. Snow Redfern Memorial Founda- 


In a situation, reasonably subject to controversy, an 
executor or administrator has no obligation to adopt or 
pursue, at his risk or at the risk of the estate, that 
position which may ultimately prevail. Roberts v. 
Snow Redfern Memorial Foundation .................. 
In appropriate circumstances, an executor or adminis- 
trator may have discretion, or perhaps even an obliga- 
tion, to adopt a position, although generally no such 
discretion or obligation will exist, other participating 
parties having an obligation to pursue their own inter- 
ests. Roberts v. Snow Redfern Memorial Foundation 
Conduct by a party other than the executor or adminis- 
trator may operate to relieve the executor or adminis- 
trator of whatever obligation he might otherwise have. 
Roberts v. Snow Redfern Memorial Foundation ....... 


Probation and Parole. 


1. 


An order or sentence of the trial court denying proba- 
tion will not be overturned on appeal unless there has 
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been an abuse of discretion. State v. Keen............ 291 
State v. Bridgmon ........ 0... cece cere eee rete ees 714 
State v. Ronfeldt ...... 2... ccc cece eee cee eee teen ees 771 


2. This court will not overturn an order or sentence of the 
trial court which denies probation unless there has 
been an abuse of discretion. State v. Schleis .......... 327 
State: v:Cox: saiivdas his eed pi eis Bee le Seeaawceed Puree was 836 
3. Suspension of sentence and granting of probation is 
discretionary with the trial court and in the absence of 
an abuse of discretion the determination of the trial 
court will not be disturbed on appeal. State v. Lynch 372 
4. The granting of probation is discretionary with the trial 
court. In the absence of an abuse of discretion, a denial 
of probation is not error. State v. Morrow ............ 739 


Property. 
1. It is generally conceded that the liability of a possessor 
of land for injuries to infants is the same whether or 
not the child is a trespasser. Davis v. Cunningham ... 8 
2. The attractive nuisance doctrine requires that the con- 
dition resulting in injury must be one that involves an 
unreasonable risk of death or serious bodily harm to a 
child, and one which should be foreseen. Davis v. 
Curmin ghar. ec boii i Sane ee eb ie dean BRS Wain 2 Sela ve wena 8 
3. A property owner is not an insurer of the safety of 
persons who may come upon his land as invitees, li- 
censees, or trespassers, nor is he under a duty to make 
his land child-proof. Davis v. Cunningham ............ 8 
4. The attractive nuisance doctrine does not apply to ma- 
chinery in a static condition unless there is evidence 
that the machinery is enticing and inherently dangerous 
to indiscriminating children of tender years. Davis v. 
Cunningham, « wos 2s.occecciscs wien ne ae cd wade deals She ainees are 8 
5. In its application the principles of the attractive nui- 
sance doctrine should not be extended. Davis v. Cun- 
MAN BAM, os os Pe is sees Sa Li dave wis he wield giscee GeO RG MEET Ee 8 
6. This court is not inclined to disturb the division of prop- 
erty made by a trial court unless it is patently unfair on 
the record. Abbott v. Abbott......... Si a Tiadk Ryuchiepin wes Pee 97 
Van Bloom v. Van Bloom ..........2. 0. cess eee eee ees 792 
7. A testamentary direction to an executor to sell farm- 
land and pay the proceeds, after payment of debts and 
administrative expenses, over to named beneficiaries 
in shares, does not constitute a disposition of landlord’s 
share of crops growing thereon, absent any indication 
of such a testamentary intent. Roberts v. Snow Red- 
fern Memorial Foundation ...................ceeeeeees 139 
8. A special bequest of property may operate to take that 
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property out of a more general testamentary direction 
to sell and distribute proceeds of the sale. Roberts v. 
Snow Redfern Memorial Foundation .................. 
Under sections 25-2501 to 25-2506, R. S. Supp., 1974, the 
uniform procedure for acquiring private property for 
public use act, the hearing is not a hearing to justify 
the taking itself, but is in the nature of a ‘‘town meet- 
ing’’ to explain the taking and to inform landowners of 
their procedural rights. Seward County Board of Com- 
missioners v. City of Seward .............. ees eee eeees 
Ordinarily a real estate broker, who for a commission 
undertakes to sell land on certain terms and within a 
specified period, is not entitled to compensation for his 
services unless he produces a purchaser within the 
time limited who is ready, able, and willing to buy upon 
the terms prescribed. Cornett v. Nathan.............. 
When a husband and wife take title to property as joint 
tenants, even though one pays all the consideration 
therefor, a gift is presumed to be made by the spouse 
furnishing the consideration to the other who did not. 
This presumption is rebuttable. Marco v. Marco...... 
A pension of one party to a marriage, unless its terms 
provide otherwise, is not a joint fund for the benefit of 
the other party and is not ordinarily subject to division 
as part of a property settlement. Howard v. Howard .. 
There are situations where retirement income must be 
considered in providing for the care and maintenance 
of the divorced wife. In those situations, it is considered 
as a source for the payment of alimony, not as a part 
of a property settlement. Howard v. Howard......... 
In an action for dissolution of marriage, agreements 
between husband and wife, not made in connection with 
the separation of the parties or the dissolution of their 
marriage, are not binding on the court. Snyder v. Sny- 
GT heii alae LEAS a ates arbaetd SS Sea seta Sees PRO Te a oes eras 
In an action for dissolution of marriage, the court has 
the power to consider all property accumulated by the 
joint efforts of both the husband and wife, and to adjust 
their property rights, no matter how such property is 
legally titled as between the parties. Snyder v. Snyder 
Upon dissolution of a marriage where the parties can- 
not agree upon a division of property, it is incumbent 
on the court to make an order for such division of the 
property as is conscionable and fair under the circum- 
stances of the marriage. § 42-366(2), (3), R. R. S. 1943. 
Cozette v.Cozette 2. 6.02.68 cee eai cece edad sede ates 
In an action for dissolution of marriage, a court may 
divide property between the parties in accordance with 
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the equities of the situation irrespective of how legal 
title is held. Cozette v. Cozette ........... 2.0... cee eee 
The problems of alimony awards are not subject to 
solution by mathematical formula. This is particularly 
true where a marriage is of very short duration. The 
court will take into consideration the estate of each 
party at the time of the marriage, their respective con- 
tributions since, the duration of the marriage, their age 
and condition of health, and all other pertinent facts 
and circumstances, and award an amount in alimony 
which appears to be fair and equitable between the 
parties on the circumstances present in that case. Van 
Bloom v. Van Bloom ........... 0.6. cece eee eens 


Prosecuting Attorneys. 


1. 


It is improper and generally prejudicial for a prosecut- 
ing attorney in a criminal case to declare to the jury 
his personal belief in the guilt of the defendant unless 
the belief is expressed as a deduction from the evidence. 
State v: Leonard's 26 occur gece Slaten 1 aeeaelose whine 
Statements constituting alleged misconduct of counsel 
in argument to the jury should be taken by the court 
reporter at the trial together with the objections made 
and the ruling of the trial court. State v. Howell ...... 


Public Administrative Bodies. 


Collective bargaining by County of Lancaster, Ne- 


braska, Division of Public Welfare, is not possible with- 
out the inclusion of the State Department of Public 
Welfare because the activities of the county are jointly 
controlled by and interrelated with the state depart- 
ment. American Fed. S., C., & M. Emp., AFL-CIO v. 
County of Lancaster ...... 0.0... ce ccc eee eee eee 


Public Officers and Employees. 


1. 


In passing on claims for a refund of taxes, a county 
board acts quasi-judicialy. Svoboda v. Hahn......... 
Section 48-816, R. R. S. 1943, in classifying officers of 
municipal police and fire departments differently in 
regard to membership in bargaining units from officers 
of other public departments is not thereby rendered un- 
constitutional as special legislation. Local Union No. 
647 v. City of Grand Island ......... 0... .. eee eee 


Public Service Commissions. 


1. 


This court cannot interfere with a decision of the Power 
Review Board unless there is no evidence to sustain the 
action of the board or, for some other reason, the 
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record shows the action of the board is arbitrary and 
unreasonable. Omaha P. P. Dist. v. Nebraska P. P. 
PHOjO Cte a vices eens Ps secretes He Seb Wats MESS eels Sew e on 
The filing of a motion for rehearing before the Public 
Service Commission under the provisions of section 75- 
187, R. R. S. 1943, is the commencement of an appeal 
proceeding within the meaning of section 75-134, R. R. S. 
1943, and where followed by the overruling of the mo- 
tion and filing of notice of appeal and appeal to this 
court has the effect of putting the rate order in abey- 
ance until a supersedeas bond is filed under the provi- 
sions of section 75-139, R. R. 8. 1943. Chicago & North- 
western Transp. Co. v. Nebco, Inc. .................... 


Quieting Title. 


Rape. 


Records. 


1. 


The District Court of the county wherein real estate is 


situated is not without jurisdiction to hear and deter- 
mine proceedings brought to quiet title to, or obtain 
partition of, that real estate. Page v. Buchfinck ...... 


In a prosecution for rape, proof of reasonable resistance 


in good faith under all the circumstances is sufficient 
to negative a claim of consent. State v. Parker....... 


No judgment is rendered until the pronouncement 
thereof is noted on the trial docket. Valentine Produc- 
tion Credit Assn. v. Spencer Foods, Inc. ............... 
The filing of a bill of exceptions containing the evi- 
dence, as distinguished from the transcript, is not juris- 
dictional, but offering of a bill of exceptions is neces- 
sary at some point if the appellate court is to consider 
errors which require a review of the evidence that was 
received by the tribunal from which the appeal is taken. 
Marcotte v. City of Omaha .............. 0c cece eee ee ee 
An authenticated record, certifying the suspension of 
an operator's driving privileges is prima facie sufficient 
to establish identity for a person with the same name 
in the absence of any denial or contradictory evidence. 
State v. Applegarth .............. ccc eee eee ee cee e eee 
Statements constituting alleged misconduct of counsel 
in argument to the jury should be taken by the court 
reporter at the trial together with the objections made 
and the ruling of the trial court. State v. Howell...... 


Reformation of Instruments. 


1. 


To decree reformation of a written instrument for a 
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mutual mistake, equity insists that the evidence of the 
true intent of the parties must be clear, convincing, and 
satisfactory, and the evidence must establish that the 
mutual mistake involved is common to both parties, 
each laboring under the same misconception. Farm- 
ers Coop. Assn. v. Klein ........ 0... ccc ce cence eee 
In an action for reformation of a written instrument, 
the burden rests upon the moving party of overcoming 
the strong presumption arising from the terms of the 
written instrument. If the proofs are doubtful and un- 
satisfactory, and if there is a failure to overcome this 
presumption by testimony entirely plain and con- 
vincing beyond reasonable controversy, the writing will 
be held to express correctly the intention of the parties. 
Farmers Coop. Assn. v. Klein ......... 0.0... .00 eee eee 
An action to reform a written instrument is equitable in 
nature and on appeal to this court is triable de novo. 
Hohneke v. Ferguson ........... 02. cece eee eee eee eee 
A purely voluntary conveyance may not be reformed in 
equity at the suit of the grantee against the grantor 
during his lifetime without his consent. Hohneke v. 
POreuson: o:5.3i5 0s nawacticn eine e Peden aied te Bat Ww ee ce ee 
A purely voluntary conveyance will not be reformed at 
the behest of the grantee after the grantor’s death as 
against the person who in the absence of reformation 
takes the property under the will of the grantor where 
the evidence establishes that the grantor would not 
have consented to the reformation had he lived. Hoh- 
N6Ke! Vv. -MSTRUSON: isis ile Fok lowe lee WR eee decad Kaeo 8 


Res Judicata. 


1. 


The rules of res judicata are not applicable where the 
judgment is not a final judgment. Hull v. Bahensky ... 
For the doctrine of res judicata to be applicable, the 
former suit must be based on the same cause of action 
as the latter. Vantage Enterprises, Inc. v. Caldwell... 
For purposes of application of res judicata, a petition in 
quantum meruit is a restatement of the same cause of 
action as that in a petition on express contract, where 
both petitions are based on the same services; and as 
such, an earlier judgment in a case on express con- 
tract acts as a bar to a later action in quantum meruit. 
Vantage Enterprises, Inc. v. Caldwell ................. 
Any right, fact, or matter in issue, and directly adjudi- 
cated upon, or necessarily involved in, the determina- 
tion of an action before a competent court in which a 
judgment or decree is rendered upon the merits is con- 
clusively settled by the judgment therein and cannot 
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again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject- 
matter of the two suits is the same or not. Vantage En- 
terprises, Inc. v. Caldwell ............ 0... cc cece eee eee 
The rule of res judicata is grounded, first on a public 
policy and the necessity to terminate litigation, and, 
second, on the belief that a person should not be vexed 
more than once for the same cause. Vantage Enter- 
prises, Inc. v. Caldwell .......... 0... cece eee cece eee 


Restraint of Trade. 


1. 


In Nebraska there are three general requirements re- 
lating to partial restraints of trade: First, is the re- 
striction reasonable in the sense that it is not injurious 
to the public; second, is the restriction reasonable in 
the sense that it is no greater than is reasonably neces- 
sary to protect the employer in some legitimate inter- 
est; and, third, is the restriction reasonable in the 
sense that it is not unduly harsh and oppressive on the 
employee. Diamond Match Div. of Diamond Interna- 
tional Corp. v. Bernstein ................ 002 cece eens 
Satisfactory proof is required of the one seeking injunc- 
tive relief to establish the necessity for and the reason- 
ableness of covenants restraining the inherent right to 
labor in cases when the restraint deals with the per- 
formance of personal services. Diamond Match Div. 
of Diamond Internationai Corp. v. Bernstein .......... 


Rules of Court. 


Sales. 


We consider only assignments of error discussed by ap- 


pellant in the brief. Rule 8a(3), Revised Rules of the 
Supreme Court, 1974. State v. Downtown Books, Inc. .. 


Section 2-204(1), U. C. C., provides that a contract for 
sale of goods may be made in any manner sufficient to 
show agreement, including conduct by both parties 
which recognizes the existence of such a contract. 
Crane Co. v. Roberts Supply Co. ........ 2... cee eee 
An agreement as to a definite time for shipment or de- 
livery may be found in a term implied from the con- 
tractual circumstances, usage of trade or course of 
dealing or performance as well as in an express term. 
Crane Co. v. Roberts Supply Co. ..................20085 
“Delivery’’ is the voluntary transfer of possession. 
Goosic Constr. Co. v. City Nat. Bank of Crete .......... 
“Tender of delivery’’ occurs whenever a seller does 
everything necessary to put conforming goods com- 
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pletely and unconditionally at buyer’s disposal. Goosic 
Constr. Co. v. City Nat. Bank of Crete ................. 
For a delivery, or tender of delivery, to be effective, a 
buyer or his agent must be able to take possession of 
conforming goods in a peaceful manner, without inter- 
ference from third parties. Goosic Constr. Co. v. City 
Nat. Bank of Crete ............ 0. cee eee eee eee ee 
A drug, properly tested, labeled with appropriate direc- 
tions and warnings, approved by the United States 
Food and Drug Administration, and marketed properly 
under federal regulation, is presumptively a reason- 
ably safe product, in the absence of clear and convinc- 
ing evidence to the contrary. McDaniel v. McNeil Lab- 
Oratories;. IMCs (256i tacciekosced ed lage ar sete Bik eee alesis eoecaets 
An unavoidably unsafe drug which has been approved 
for marketing by the United States Food and Drug Ad- 
ministration, properly prepared and distributed, and 
accompanied by appropriate directions and warnings, 
is not defective nor unreasonably dangerous, as a mat- 
ter of law, in the absence of proof of inaccurate, incom- 
plete, misleading, or fraudulent information furnished 
by the manufacturer in connection with such federal 
approval or later revisions or extensions thereof. Mc- 
Daniel v. McNeil Laboratories, Inc. ................... 
Where there are appropriate directions and warnings, 
a manufacturer of a properly prepared drug may not 
be held liable either on a breach of warranty theory or 
a strict liability in tort theory. McDaniel v. McNeil 
Laboratories, Inc. ........... cece cece eee ee eee 
Ordinarily a real estate broker, who for a commission 
undertakes to sell land on certain terms and within a 
specified period, is not entitled to compensation for his 
services unless he produces a purchaser within the 
time limited who is ready, able, and willing to buy upon 
the terms prescribed. Cornett v. Nathan.............. 
Compliance with the Uniform Commercial Code for no- 
tification as to the disposition of collateral is a condi- 
tion precedent to a secured creditor’s right to recover a 
deficiency. DeLay First Nat. Bank & Trust Co. v. 
Jacobson Appliance Co. ......... 0... cee nee 
An oral communication of notice of either public or pri- 
vate sale is not the method provided by the Uniform 
Commercial Code. DeLay Nat. Bank & Trust Co. v. 
Jacobson Appliance Co. ........... 6. eee eee eee 
The requirement of a written notice eliminates all pos- 
sibility of dispute as to whether notice was actually 
given and establishes what notice was given. DeLay 
First Nat. Bank & Trust Co. v. Jacobson Appliance Co. 
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To constitute reasonable notice of a private sale, the 
notice should be sent in such time that the debtor would 
have a minimum of 3 business days to arrange to pro- 
tect his interests. DeLay First Nat. Bank & Trust Co. 
v. Jacobson Appliance Co. ............. 0. cee 
A creditor who uses a private sale form for public sales 
violates section 9-504(3), U. C. C. DeLay First Nat. 
Bank & Trust Co. v. Jacobson Appliance Co. ........... 
Under the Uniform Commercial Code the adequacy or 
insufficiency of the price for which collateral is sold at 
private sale after default and repossession is one of the 
“terms”’ of the sale, and is relevant, along with other 
issues, in determining whether the sale was commer- 
cially reasonable. DeLay First Nat. Bank & Trust Co. 
v. Jacobson Appliance Co. ................. 00. eee eee 
Where a creditor disposes of collateral in several trans- 
actions, if he wishes a deficiency judgment he must 
comply with the law in each transaction. DeLay First 
Nat. Bank & Trust Co. v. Jacobson Appliance Co. ...... 
Section 9-502(2), U. C. C., requires the creditor to pro- 
ceed in a commercially reasonable manner to liquidate 
accounts receivable. DeLay First Nat. Bank & Trust 
Co. v. Jacobson Appliance Co. .................. 0.2 
Under section 2-715, U. C. C., consequential damages 
resulting from the seller’s breach include any loss re- 
sulting from general or particular requirements or 
needs of which the seller at the time of contracting had 
reason to know and which could not reasonably be pre- 
vented by cover or otherwise. National Farmers Or- 
ganization, Inc. v. McCook Feed & Supply Co. ......... 
In order to charge the seller with the particular loss it 
must be one that ordinarily follows the breach of the 
contract in the usual course of events or that reasona- 
ble men in the position of the parties would have fore- 
seen as a probable result of the breach. National 
Farmers Organization, Inc. v. McCook Feed & Supply 


Schools and School Districts. 


1. 


In making its determination whether a requested trans- 
fer of land Is for the best educative interest of the peti- 
tioner or petitioners under section 79-403(1), R. R. S. 
1943, the court may consider significant differences in 
the class, accreditation, leadership, management, cur- 
ricula and/or efficiency of the schools involved, as well 
as other relevant factors, but need not afford equal 
weight and significance to each of the various factors 
considered. Klecan v. Schmal....................004. 


398 


398 


398 


398 


398 


424 


424 


VOL. 196] 


INDEX 


In making a determination to transfer land under sec- 
tion 79-403(1), R. R. S. 1943, it is proper for the court to 
take into consideration the benefits which may accrue 
from the continuity of schooling and curriculum, as 
well as the faculty and student associations resulting 
from continued attendance in the same school, where 
such children have previously been attending school in 
the district to which the transfer is sought. Klecan v. 
SCH M A oss sproccaieed a hibrng tebe Sofeigenc ne Statist mainland nore aaale liye 
The action of the board under section 79-403, R. R. S. 
1943, is an exercise of quasi-judicial power, equitable in 
character, and upon appeal therefrom to the District 
Court the cause is triable de novo and also upon appeal 
from District Court to this court, it is triable de novo as 
in any other equitable action. Klecan v. Schmal...... 


- Even when a case is triable de novo, the superior posi- 


tion of the original trier of fact is to be respected and 
accorded great weight. Klecan v. Schmal............ 
Section 79-1254.02, R. S. Supp., 1975, is not applicable to 
a Class V school district. Kibbon v. School Dist. of 
Oman seen wes e eed 20s ele bins wien ta Gabo ead 
Sections 79-801 and 79-801.02, R. R. S. 1943, have no ap- 
plicability to a transfer pursuant to section 79-402, R. R. 
S. 1943. Section 79-801.02 is specifically limited to the 
provisions of section 79-801. Corcoran v. Boone County 
Board of Equalization ........... 2.0... c cece eee eee 
The burden of proof is upon the taxpayer to show thata 
school levy was, in fact, excessive. Corcoran v. Boone 
County Board of Equalization .......................5. 


Searches and Seizures. 


1. 


Probable cause to justify search and seizure without a 
warrant exists where the facts and circumstances with- 
in the officer’s knowledge and of which he has reasona- 
bly trustworthy information are sufficient in them- 
selves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed. 
State*v. (Aden 02.00 phoeceaniig a ped oaeen te ieccee o be 
It is not only the personal knowledge of the officer who 
makes the search and seizure which may be used to 
test probable cause, but added thereto may be the col- 
lective knowledge of the law enforcement agency for 
which the officer acts. However, in that case there 
must have been some communication of knowledge to 
or direction to act from the department or officer hav- 
ing that knowledge to the officer making the search and 
seizure. State v. Aden ............. 0.0... cece eee eee 
In evaluation of the reasonableness of a search or sei- 
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zure without warrant it is imperative that the facts be 
judged against an objective standard: Would the facts 
available to the officer at the moment of the search or 
the seizure warrant a man of reasonable caution in the 
belief that the action taken was appropriate? State v. 
oD CLLCTSOM » foi5.24: ose eis a alaeera'e H Miia ale aia tare.s Vi oi ce acl ok atnaees 
Objects falling in the plain view of a peace officer who 
has a right to be in the position to have that view are 
subject to seizure and may be introduced in evidence. 
State v. Jefferson ........... 0... c cece ccc eee 
The standard for determining probable cause for 
search and seizure is practical and not technical. State 
Vo: JOTICrSON 0 oes ee eben s dda iaakW sea angidad iesswaaet 
Where an element of the crime charged is possession of 
the property seized, ‘‘ownership in or right to posses- 
sion of the premises’ or the interests of a ‘‘lessee’’ or 
‘‘licensee’”’ is not necessary to confer standing to chal- 
lenge the legality under the Fourth Amendment of a 
search and seizure. State v. Schrader ................ 


Open fields outside the curtilage are not within the pro- 
tection of the Fourth Amendment. State v. Schrader .. 
When the prosecution seeks to justify a warrantless 
search by proof of voluntary consent it is not limited to 
proof that the consent was given by the defendant, but 
may show that the permission to search was obtained 
from a third party who possessed common authority 
over or other sufficient relationship to the premises or 
effects sought to be inspected. State v. Schrader...... 
Where a seizure invades no right of privacy of the per- 
son or premises of the accused, his Fourth Amendment 
rights have not been violated. State v. Schrader...... 
The exclusionary rule ought not be applied where its 
deterrent purpose to discourage illegal police conduct 
will not be served. State v. Schrader ................. 
Informal detention for the purpose of investigation may 
be lawful even though probable cause sufficient to au- 
thorize a formal arrest may not exist. State v. Von 
BURBS Scns atteie se sirsactcetoe endian hats Ves ie whee wae ne aaa 
A brief stop of a suspicious individual, in order to deter- 
mine his identity or to maintain the status quo momen- 
tarily while obtaining more information, may be most 
reasonable in light of the facts known to the officer at 
the time. State v. Von Suggs ................ 0c eee 
It has long been the rule that reasonable grounds for 
the issuance of a search warrant to search specified 
premises exist if the apparent facts set out in the affi- 
davit are such that a reasonably discreet and prudent 
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Sentences. 
1. 


INDEX 


man would be led to believe the property sought was on 
the premises described. State v. Bernth.............. 
Affidavits for search warrants must be tested and in- 
terpreted by magistrates and courts in common-sense 
and realistic fashion, and technical requirements of 
elaborate specificity once exacted under common-law 
pleadings have no proper place in the area. State v. 
Beer nity nj.cace's wieteew'as o.eraiera d Oe bh eace eA aca amet ectaa ae deeds ad 
Where circumstances are detailed in an affidavit for a 
search warrant, and where reason for crediting the 
source of the information is given, and where a magis- 
trate has found probable cause, courts should not invali- 
date a warrant by interpreting the affidavit in a hyper- 
technical rather than in a common-sense manner. 
State: v.- Bernth .s.200.0 secs caed ia acne oes ses as 
Although in a particular case it may not be easy to de- 
termine when an affidavit for a search warrant demon- 
strates existence of probable cause, resolution of doubt- 
ful or margina] cases in the area should be largely de- 
termined by preference to be accorded to warrants. 
State vi Berth ses ceecigs Cece ed hae eee a 


A sentence within statutory limits will not be disturbed 
on appeal unless there is an abuse of discretion. State 
Vs Braasch ice vey eid hues ise Shae eee 
State v- Wright «<..::/.c.6. ccc Lott cus ce decdndeeewaals 
State v. Coleman ........... ccc cece cece eee ene 
State v. DeLeon ................. alas late Vise de ns Bare eI ES 
State. Vi WUMAMS) .ese5s een denis seas Malewsa oe esas 
A sentence imposed within statutorily prescribed limits 
will not be disturbed on appeal unless there appears to 
be an abuse of discretion. State v. Tweedy, Melvin, ... 
State v. Tweedy, Albert, ............. 0... ccc ence eens 
State:'v: Keen 3.035222 eis canvassed eee ae see Saks 
State v. Bridgmon ................ cc cece cece e eee eee 
State v. Ronfeldt ........ 0... ccc cee ccc cence eee 
It is within the discretion of the District Court to direct 
that sentences imposed for separate crimes be served 
consecutively. State v. Tweedy, Melvin, .............. 
In the absence of an abuse of discretion, a sentence im- 
posed within statutory limits will not be disturbed on 
appeal. State v. Tweedy, Melvin, ..................... 
State v. Tweedy, Albert, .....................000 0c uae 
State v. Gillham ....... 0... cece eee eee 
State v.. Betts io5 osc essen cde de ae te ke be cd tie ee al 
The action of the District Court in directing that sen- 
tences be served consecutively will not be disturbed on 
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appeal unless the record shows an abuse of discretion. 
State v. Tweedy, Melvin ............ ccc cee ee cece eee 
State v. Tweedy, Albert ............ 0... ccs e eee eee e ees 
An order or sentence of the trial court denying proba- 
tion will not be overturned on appeal unless there has 
been an abuse of discretion. State v. Keen............ 
State v. Bridgmon ......... 0... ccc ccc eee eee eee eee 
State v. Ronfeldt ........... cc ccc cece cece ewer eee e nes 
This court will not overturn an order or sentence of 
the trial court which denies probation unless there has 
been an abuse of discretion. State v. Schleis.......... 
State Vi COK: iis ).6s aah nants tines eee aaa waa Ouse OSes 
Suspension of sentence and granting of probation is dis- 
cretionary with the trial court and in the absence of an 
abuse of discretion the determination of the trial court 
will not be disturbed on appeal. State v. Lynch....... 
A sentence of imprisonment should not exceed the min- 
imum period consistent with protection of the public, 
gravity of the offense, and rehabilitative needs of the 
defendant. State v. Foutch ............. cece eee eee eee 
Section 29-2308, R. R. S. 1943, gives this court the author- 
ity to reduce a sentence rendered by the District Court 
when it appears to be excessive. State v. Foutch...... 
The punishment for a criminal act should in all circum- 
stances be commensurate with the offense. State v. 
FOUtCH iss sos cata dssidin aces dg ee tied esse peo ie ie gow Ne ee 
In sentencing a defendant after conviction, the trial 
court has a broad discretion as to the source and type 
of evidence it may use to assist it in determining the 
kind and extent of punishment to be imposed within 
the limits fixed by statute. State v. Bridgmon........ 
The fact that a sentencing judge announces that in im- 
posing sentence he has considered the possible effect of 
statutes which make it possible for prison authorities 
to ameliorate the sentence does not, in and of itself, 
violate the due process provisions of the state and fed- 
eral Constitutions. State v. Houston .................. 
Section 29-2260, R. R. S. 1943, which lists grounds to be 
considered by the trial court in sentencing a defendant, 
does not control the trial court’s discretion in imposing 
asentence. State v. Machmuller ...................6, 
A sentence imposed within statutorily prescribed limits 
will not be disturbed on appeal unless there appears to 
be an abuse of discretion on the part of the sentencing 
judge. State v. Machmuller ..............eeeeeeeeeeee 
The granting of probation is discretionary with the trial 
court. In the absence of an abuse of discretion, a denial 
of probation is not error. State v. Morrow ............ 
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17. 


18. 


Proportionality in sentencing ought to mean, among 
other things, that the more serious offenses generally 
merit the greater punishment, and that those offenders 
who offer the greatest menace to society deserve the 
greater punishment. State v. King.................... 
The discretionary power given to the court in section 
60-427, R. R. S. 1943, to suspend a license to operate 
a motor vehicle is limited to a charge of operating a 
motor vehicle in such a manner as to endanger life, 
limb, or property, brought under appropriate statutes 
or ordinances, and does not apply to a charge of speed- 
ing standing alone. State v. Mann.................... 


Speciality. 


An action on a specialty can only be brought within 5 
years. Cape Co. v. Wiebe .............. eee cece ee eee eee 


Specific Performance. 


1. 


Standing. 


Statutes. 


Where a contract for the purchase and sale of real es- 
tate includes both homestead and nonhomestead prop- 
erty but is not executed and acknowledged as required 
by section 40-104, R. R. S. 1943, specific performance 
may be obtained as to the nonhomestead land with an 
abatement of the total purchase price, where the con- 
tract under its provisions is clearly severable as to the 
nonhomestead property. McIntosh v. Borchers ....... 
Where such a contract is not severable as between 
homestead and nonhomestead property, this court will 
not ordinarily attempt to make a new contract for the 
parties; nor impose new conditions; nor will it require 
specific performance of a contract which does not con- 
tain the substance of the agreement made. McIntosh 
V.) BOPChe rs) cccha ed aerhie ado Sbadied We aeloe wae 8044 Gee ek 


Where an element of the crime charged is possession 
of the property seized, ‘‘ownership in or right to pos- 
session of the premises’ or the interests of a ‘‘lessee’’ 
or ‘‘licensee’’ is not necessary to confer standing to 
challenge the legality under the Fourth Amendment of 
a search and seizure. State v. Schrader .............. 


Section 28-4,127, R. S. Supp., 1974, which provides that 
(1) It shall be unlawful for any person: * * * (g) To visit 
or be in any room, dwelling house, vehicle, or place 
where any controlled substance is being used contrary 
to the provisions of section 28-459 and 28-4,115 to 28-4,142, 
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if the person has knowledge that such activity is occur- 
ring; * * *” is unconstitutionally vague and overbroad. 
State: Vv. AGKING : s5s3605 fob ceed obi cle died ela ee OSs 
It is a fundamental requirement of due process of law 
that a criminal statute be reasonably clear and definite. 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. The 
dividing line between what is lawful and unlawful can- 
not be left to conjecture. State v. Adkins.............. 


The test to determine whether a statute defining an of- 
fense is void for uncertainty (1) is whether the lan- 
guage may apply not only to a particular act about 
which there ‘can be little or no difference of opinion, 
but equally to other acts about which there may be 
radical differences, thereby devolving on the court the 
exercise of arbitrary power of discriminating between 
the several classes of acts, and (2) the dividing line be- 
tween what is lawful and what is unlawful cannot be 
left to conjecture. State v. Adkins .................... 


It is not permissible to enact a law which, in effect, 
spreads an all-inclusive net for the feet of everybody 
upon the chance that, while the innocent will surely be 
entangled in its meshes, some wrongdoers also may be 
caught. State v. Adkins ........... 0.0... cee cece eee 


It is not the court’s duty, nor within its province, es- 
pecially in the absence of any evidence of legislative 
intent, to read a meaning into a statute that is 
not warranted by the legislative language. State v. Ad- 
KANS! eg ok oe Sew we REEF Be Sane os Ae elena eS wl 


In making its determination whether a requested trans- 
fer of land is for the best educative interest of the pe- 
titioner or petitioners under section 79-403(1), R. R. S. 
1943, the court may consider significant differences in 
the class, accreditation, leadership, management, cur- 
ricula and/or efficiency of the schools involved, as well 
as other relevant factors, but need not afford equal 
weight and significance to each of the various factors 
considered. Klecan v. Schmal.....................06. 


In making a determination to transfer land under sec- 
tion 79-4038(1), R. R. S. 1948, it is proper for the court 
to take into consideration the benefits which may ac- 
crue from the continuity of schooling and curriculum, 
as well as the faculty and student associations resulting 
from continued attendance in the same school, where 
such children have previously been attending school in 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


the district to which the transfer is sought. Klecan 
Vi SCHM Al. Keice se i de eh ak ees foe eG eee ESTA OS Olle Aes 
A contract to convey the homestead of a married per- 
son is invalid and unenforceable unless voluntarily 
executed and acknowledged by both husband and wife 
as required by section 40-104, R. R. S. 1943. McIntosh 
VS BROPCHOYS 5 i505 550 0 eich 95 ob A eis ete obs Sar ier ee he aya SeeatgCs 
Where a contract for the purchase and sale of real 
estate includes both homestead and nonhomestead 
property but is not executed and acknowledged as re- 
quired by section 40-104, R. R. S. 1943, specific per- 
formance may be obtained as to the nonhomestead land 
with an abatement of the total purchase price, where 
the contract under its provisions is clearly severable as 
to the nonhomestead property. McIntosh v. Borchers 
Under the common law a riparian owner of lands on 
one side of a navigable river above the flow of the tide 
holds to the thread of the stream, subject to the public 
easement of navigation, and, if the river suddenly 
changes its channel and leaves its former bed, the 
boundary does not change, and he still holds to the 
same line. This is also the rule of the civil law. The 
common law relating to the rights of such riparian 
owners is applicable in this state, and is not inconsis- 
tent with the Constitution or statutes of Nebraska or the 
Constitution of the United States. Valder v. Wallis .... 
Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute, and every power 
exercised by the court with reference thereto must look 
for its source in the statute, or it does not exist. Sosso 
Vi SOSSO 5 o:555 65chenile Sites aug a lel bea aoe OE etary elemento eceee 
Under the Nebraska statutes a termination of parental 
rights can only be decreed by a juvenile court in a 
proceeding brought for that purpose. Sosso v. Sosso .. 
Where the language of a statute is plain, direct, and 
unambiguous, no interpretation is needed to ascertain 
its meaning and this court is without authority to change 
the language. City of Grand Island v. County of Hail 
A statute will not be considered repealed by implication 
unless the repugnancy between the new provision and 
the former statute is plain and unavoidable. City of 
Grand Island v. County of Hall ............ 0.00 eee eee 
An interpretation of a statute which has the effect of 
repealing or nullifying another statute will not be 

adopted by this court unless such interpretation is 
made necessary by the evident intent of the Legislature. 
City of Grand Island v. County of Hall................. 
Special provisions of a statute in regard to a particular 
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subject will prevail over general provisions in the same 
or other statutes so far as there is a conflict. Kibbon v. 
School Dist. of Omaha ........... 0... ccc cee eee eee 
Where general and special provisions of statutes are in 
conflict, the general law yields to the special, without 
regard to priority of dates in enacting the same, and a 
special law will not be repealed by general provisions 
unless by express words or necessary implication. 
Kibbon v. School Dist. of Omaha ..................006. 
Section 79-1254.02, R. S. Supp., 1975, is not applicable to 
a Class V school district. Kibbon v. School Dist. of 
OMAR a 5a doe cse etree el ne eters OSG EEG ed eed FS 
Sections 79-801 and 79-801.02, R. R. S. 1943, have no ap- 
plicability to a transfer pursuant to section 79-402, 
R. R. S. 1943. Section 79-801.02 is specifically limited 
to the provisions of section 79-801. Corcoran v. Boone 
County Board of Equalization ..................00.005- 
Section 25-301, R. R. S. 1943, requires that every action 
be prosecuted in the name of the real party in interest. 
Jelinek v. Nebraska Nat. Gas Co. ............ ee eeee eee 
The filing of a motion for rehearing before the Public 
Service Commission under the provisions of section 
75-137, R. R. S. 1943, is the commencement of an appeal 
proceeding within the meaning of section 75-134, R. R. 8. 
1943, and where followed by the overruling of the mo- 
tion and filing of notice of appeal and appeal to this 
court has the effect of putting the rate order in abey- 

ance until a supersedeas bond is filed under the pro- 
visions of section 75-139, R. R. 8. 1943. Chicago & 
Northwestern Transp. Co. v. Nebco, Inc. .............. 
Section 53-180, R. R. S. 1943, does not create a civil 
cause of action in favor of, or duty toward, third parties 
injured as a result of violations of section 53-180. 
Holmes Vv. Circo ........ 0. ccc cee cece eee nena 
In the absence of legislation specifically so providing, a 
tavern owner or operator in Nebraska is not liable to 
third parties injured by intoxicated persons to whom 
the tavern owner has served liquor in violation of sec- 
tion 53-180, R. R. 8S. 1948. Holmes v. Circo............. 
A violation of section 53-180, R. R. S. 1943, does not con- 
stitute negligence, or evidence thereof, of which injured 
third parties may avail themselves in actions against 
a tavern owner or operator. Holmes v. Circo......... 
Section 21-2096, R. R. S. 1943, provides that the District 
Court has the power to dissolve any corporation when, 
in an action brought by a shareholder, it is established 
that the directors are deadlocked in the management 
of the corporate affairs and the shareholders are un- 
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able to break the deadlock, and that irreparable injury 

to the corporation is being suffered. Kollbaum v. K & 

K Chevrolet, In@../5. 6655 fetes oy es see nee eee ee See 555 
26. Statutes pertaining 4o the same subject matter should 

be construed together as if they were one law and effect 

given to every provision. State ex rel. Meyer v. County 

Of Banner 66.565 cvie bcc eiess oie eats bas See elle MN ee RSS 565 
27. A statute authorizing or requiring a county to levy a 

property tax for purposes substantially local does not 

contravene the prohibitions of Article VIII, section 1A, 

Nebraska Constitution, although the statute commingles 

state and local purposes. State ex rel. Meyer v. County 

Of BRANNON 5a isiecescievess Giles eieiewinya, ove Eis: 6 atele Aloe ease ein eis WS aaays 565 
28. The Legislature may make a reasonable classification 

of persons, corporations, and property for purposes of 

legislation concerning them, but the classification must 

rest upon real differences of situation and circum- 

stances surrounding the members of the class relative 

to the subject of legislation which render appropriate 

its enactment. Taylor v. Karrer...............0-200e5 581 
29. While it is competent for the Legislature to classify for 

purposes of legislation, the classification, to be valid, 

must rest on some reason of public policy, some sub- 

stantial difference of situation or circumstance, that 

would naturally suggest the justice or expediency of 

diverse legislation with respect to the objects to be 

classified. Taylor v. Karrer ............. eee eeeeeeeene 581 
30. It is a general rule that a statute must be reasonably 

clear and definite to be valid. But a statute which is 

otherwise valid will not be held void or unintelligible 

and meaningless unless it is so imperfect and deficient 

in its terms as to render it impossible of execution and 

enforcement. Taylor v. Karrer .............eeeeeeeees 581 
31. Chapter 79, article 26, R. S. Supp., 1975, is not uncon- 

stitutional on the ground it violates Article VIII, section 

1A, of the Constitution of Nebraska. State ex rel. 

Western Technical Com. Col. Area v. Tallon....... Vas. 608 
32. A statute which purports to give a court the power to 

review an exercise of legislative power de novo in the 

sense that the court may substitute its own judgment 

for that of the administrative agency to which the 

Legislature has appropriately delegated the power is 

unconstitutional. Scott v. State ex rel. Board of 

NUPSing ois bb ne ak oes See ee eee dalsetles 681 
33. In construing a statute, it is the duty of the court to give 

a statute an interpretation which meets constitutional 

requirements if it can be reasonably done. Scott v. 

State ex rel. Board of Nursing ...........-. 22. c eee cece 681 
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Section 71-1,132.34, R. R. S. 1943, as so construed does 
not provide for a de novo review in the District Court 
in the sense that the court may substitute its own judg- 
ment for that of the Board of Nursing. Scott v. State 
ex rel. Board of Nursing ......... 06... cc ese cece eens 
Section 29-2260, R. R. S. 1943, which lists grounds to be 
considered by the trial court in sentencing a defendant, 
does not control the trial court’s discretion in imposing 
a sentence. State v. Machmuller ..................... 
Section 81-875.01, R. R. S. 1943, was regulatory and in 
the nature of a penal statute. It did not grant a new 
civil remedy against real estate brokers in addition to 
the penalties imposed by statute. Eggerling v. Cuhel 
Kidnapping includes unlawful imprisonment or a hold- 
ing against the will of the person held for the purpose 
of compelling the performance of any act by such 
person. § 28-417, R. R.S. 1943. State v. Parker....... 
Under section 43-209(2), R. S. Supp., 1974, the court 
may terminate parental rights of parents when the 
court finds such action to be in the best interests of 
the child and it appears from the evidence that the 
parent or parents have substantially and continuously 
or repeatedly neglected the child and refused to give 
the child necessary parental care and protection. State 
Vi DONMSON 5555408 cca hina pee ee ola SAE Miele RA nb Heme we 
It is not within the province of a court to read a mean- 
ing into a statute that is not warranted by the legisla- 
tive language. Stender v. Sullivan .................... 
The discretionary power given to the court in section 
60-427, R. R. S. 1943, to suspend a license to operate a 
motor vehicle is limited to a charge of operating a motor 
vehicle in such a manner as to endanger life, limb, 
or property, brought under appropriate statutes or or- 
dinances, and does not apply to a charge of speeding 


Standing alone. State v. Mann................... ee eee 
Stop and Check. 
1. The Fourth Amendment does not require a policeman 


who lacks the precise level of information necessary 
for probable cause to arrest to simply shrug his should- 
ers and allow a crime to occur or a crirninal to escape. 
A brief stop of a suspicious individual, in order to deter- 
mine his identity or to maintain the status quo mo- 
mentarily while obtaining more information, may be 
most reasonable in light of the facts known to the officer 
at the time. State v. Jefferson .....................04. 
Informal detention for the purpose of investigation may 
be lawful even though probable cause sufficient to 
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authorize a formal arrest may not exist. State v. Von 
SUBES#.s ceed Hie oda ean Daa slledred ate Oe eae Rs 
A brief stop of a suspicious individual, in order to de- 
termine his identity or to maintain the status quo mo- 
mentarily while obtaining more information, may be 
most reasonable in light of the facts known to the officer 
atthe time. State v. Von Suggs..........-..200eseeeee 


Strict Liability. 


1. 


Under the doctrine of strict liability, an unavoidably 
unsafe product, properly prepared and accompanied by 
proper directions and warning, is not defective, nor 
is it unreasonably dangerous. McDaniel v. McNeil 
Laboratories;.“Ine:. ices saceciaan Cad cv eeecaie Cie 
A drug, properly tested, labeled with appropriate direc- 
tions and warnings, approved by the United States 
Food and Drug Administration, and marketed properly 
under federal regulation, is presumptively a reasonably 
safe product, in the absence of clear and convincing 
evidence to the contrary. McDaniel v. McNeil Labora- 
POPILOS Lin Ge ia a cisee: eechovisaastrniew dosun we andvese ra eww Gaaeete ee hos teek 
An unavoidably unsafe drug which has been approved 
for marketing by the United States Food and Drug 
Administration, properly prepared and distributed, and 
accompanied by appropriate directions and warnings, 
is not defective nor unreasonably dangerous, as a 
matter of law, in the absence of proof of inaccurate, 
incomplete, misleading, or fraudulent information 
furnished by the manufacturer in connection with such 
federal approval or later revisions or extensions thereof. 
McDaniel v. McNeil Laboratories, Inc. ................ 
Where there are appropriate directions and warnings, 
a manufacturer of a properly prepared drug may not 
be held liable either on a breach of warranty theory 
or a strict liability in tort theory. McDaniel v. McNeil 
Laboratories, Inc. ......... 0. cece cece e cece eee eeeeees 


Subrogation. 


1. 


Generally, no right of subrogation can arise in favor of 
an insurer against its own insured since, by definition, 
subrogation exists only with respect to rights of the in- 
surer against third persons to whom the insurer owes 
no duty. Stetina v. State Farm Mut. Auto. Ins. Co..... 
An insurer may be subrogated to its insured’s claim 
against a third party who tortuously causes the loss, 
but no subrogation exists against the insured or coin- 
sured whose negligence caused the loss. Stetina v. 
State Farm Mut. Auto. Ins. Co. ............. 0c eee ee eee 
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Under the Workmen’s Compensation Act, an employer, 
to the extent of his liability for compensation, is subro- 
gated to the rights of the employee and the dependants 
and may bring and prosecute an action against a third 
person for the latter’s negligence where it resulted in 


. personal injury to, but not in the death of, the employee. 


United Materials, Inc. v. Landreth ..............-++64. 


Summary Judgments. 


1. 


The moving party is not entitled to summary judgment 
except where there exists no genuine issue as to any 
material fact and where under the facts he is entitled 
to judgment as a matter of law. Barnes v. Milligan... 
Jirkav: Prior os dé Soaked ehh cee 85 CHGS Sea gee as ee 
Summary judgment is an extreme remedy and should 
be awarded only when the issue is clear beyond all 
doubt. Any reasonable doubt touching the existence of 


“a material issue of fact must be resolved against the 


moving party. Barnes v. Milligan .................065 
Upon a motion for summary judgment the court ex- 
amines the evidence, not to decide any issue of fact, 
but to discover if any real issue of facts exists. Barnes 
Vi Milligan’. :./00:5 ccc ca couse whe ssh se heee Yes sees 
Dir ka Ve Pdr oon ie cic ieie ees vst Ss Sie actin ae esein Wa eeiw wis eae de 
Farmland Service Coop, Inc. v. Klein ................. 
The issue to be tried on a motion for summary judg- 
ment is whether or not there is a genuine issue as to 
any material fact, and not how that issue should be 
determined. Valentine Production Credit Assn. v. 
Spencer Foods, Inc. .......... ec e cece eee cece eee enes 
The requirements to sustain a motion for summary 
judgment are the same whether one party or both par- 
ties have moved for summary judgment. Jirka v. 
PTMOR sees eased Ses ieee areas sts EB ete 4 Lies dinlaye ate Sh Si 
The burden is upon the party moving for a summary 
judgment to show that no issue of fact exists, and un- 
less he can conclusively do so, the motion must be 
overruled. Farmland Service Coop, Inc. v. Klein ..... 
In considering a motion for summary judgment, the 
court views the evidence in the light most favorable to 
the party against whom it is directed, giving to that 
party the benefit of all favorable inferences that may 
be reasonably drawn therefrom. Farmland Service 
Coop, Inc. v. Klein ..... 6... cece cece e eee n eee 


Supersedeas. 


The filing of a motion for rehearing before the Public 


Service Commission under the provisions of section 
75-137, R. R. S.:1943, is the commencement of an appeal 
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Taxation. 
1. 


10. 


11. 


proceeding within the meaning of section 75-134, R. R. S. 
1943, and where followed by the overruling of the mo- 
tion and filing of notice of appeal and appeal to this 
court has the effect of putting the rate order in abeyance 
until a supersedeas bond is filed under the provisions 
of section 75-139, R. R. S. 1943. Chicago & Northwestern 
Transp. Co. v. Nebco, Inc. ......... 0. cece cece ee eee ees 


In the absence of statute, taxes voluntarily paid can- 
not be recovered back. Svoboda v. Hahn............. 
Generally, a tax is paid voluntarily when it is paid not 
under compulsion or without threat of seizure or sale 
of the property of the taxpayer to satisfy the tax in 
question. Svoboda v. Hahn ................20ccee eens 
The payment of a tax before it becomes delinquent and 
its collection can be enforced by compulsory process is 
generally held to be voluntary. Svoboda v. Hahn...... 
Before a taxpayer can recover taxes under a statutory 
procedure he must substantially comply with the re- 
quirements of the statute. Svoboda v. Hahn.......... 
In passing on claims for a refund of taxes, a county 
board acts quasi-judicially. Svoboda v. Hahn......... 
A written claim for refund timely filed is a prerequisite 
to a refund of taxes under section 77-1735 or 77-1734.01, 
R. R. S. 1943. Svoboda v. Hahn .................20000- 
The Legislature is clothed with full power and control 
over the disposition of revenue derived from taxation 
by political subdivisions of the state, subject only to 
constitutional restrictions. City of Grand Island v. 
County Of Halle sii cctew cai eie esi saa s ahwlaea lee Sevns 
Sections 79-801 and 79-801.02, R. R. S. 1943, have no ap- 
plicability to a transfer pursuant to section 79-402, R. R. 
S. 1943. Section 79-801.02 is specifically limited to the 
provisions of section 79-801. Corcoran v. Boone County 
Board of Equalization ............ 0.0... cece cece ee cuee 
The burden of proof is upon the taxpayer to show that 
a school levy was, in fact, excessive. Corcoran v. Boone 
County Board of Equalization .....................0005 
The purpose of the equal protection clause of the 
Fourteenth Amendment is to secure every person within 
the state’s jurisdiction against intentional and arbitrary 
discrimination, whether occasioned by express terms 
of a statute or by its improper execution through duly 
constituted agents. Knoefler Honey Farms v. County 
of Sherman .................... er pe ee ee 
The equal protection clause of the Fourteenth Amend- 
ment protects the individual from state action which 
selects him out for discriminatory treatment by sub- 
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jecting him to taxes not imposed on others of the same 
class. Knoefler Honey Farms v. County of Sherman .. 


In order for the state Constitution to restrict plenary 
power of the Legislature to tax, the language of the re- 
striction must be clear. State ex rel. Meyer v. County 
Of: BAN Ps 35.0.3 43. oe EE a wiSote eas Be hik BS Sie Ree NO SIN RES» 


A statute authorizing or requiring a county to levy a 
property tax for purposes substantially local does not 
contravene the prohibitions of Article VIII, section 1A, 
Nebraska Constitution, although the statute commingles 
state and local purposes. State ex rel. Meyer v. County 
Of Banner 305-2 cca. caesedse sce ian Meee eee ee te Sieg aatoties 


The levy of a property tax by a local governmental 
unit should not be treated as a state levy for state pur- 
poses merely because the Legislature has authorized or 
required the local governmental unit to make the levy. 
State ex rel. Meyer v. County of Banner ............... 


The adoption of Article VIII, section 1A, Constitution of 
Nebraska, was not intended to disturb traditional and 
historical property tax support from counties or other 
local taxing subdivisions for continuing governmental 
activities commingling state and local purposes. State 
ex rel. Meyer v. County of Banner..................4.. 


Statutory provisions requiring the counties to pay the 
costs and expenses of maintaining a county court; a 
District Court; prosecuting criminal law violations; 
and conducting state and national elections do not 
contravene Article VIII, section 1A, Constitution of Ne- 
braska, prohibiting the State from levying a property 
tax for state purposes. State ex rel. Meyer v. County of 
Banner: 6 cicss iets shag sae, o cia Cries do aana serena wed ots 


Where state and local purposes are commingled in a 
statutory enactment creating a new, independent, state- 
wide system of technical community college areas, the 
crucial issue of the use of property tax levies to support 
the system turns on a determination of whether the 
controlling and predominant purposes are state pur- 
poses or local purposes. The application of the con- 
stitutional amendment prohibiting the State from levy- 
ing a property tax for state purposes hinges on that 
determination. State ex rel. Western Technical Com. 
Col. Area v. Tallon ......... ccc cece ccc cee eee e eens 


Chapter 79, article 26, R. S. Supp., 1975, is not uncon- 
stitutional on the ground it violates Article VIII, sec- 
tion 1A, of the Constitution of Nebraska. State ex rel. 
Western Technical Com. Col. Area v. Tallon........... 
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Tender. 


Time. 


1. 


“Tender of delivery’? occurs whenever a seller does 
everything necessary to put conforming goods com- 
pletely and unconditionally at buyer’s disposal. Goosic 
Constr. Co. v. City Nat. Bank of Crete ................. 
For a delivery, or tender of delivery, to be effective, a 
buyer or his agent must be able to take possession of 
conforming goods in a peaceful manner, without inter- 
ference from third parties. Goosic Constr. Co. v. City 
Nat. Bank of Crete ........ 0c ccc cece cnet eeees 
In a contract calling for delivery of goods by a seller 
at a specified place, tender ordinarily requires physical 
delivery of the goods at the destination specified in the 
contract. Farmer's Union Co-op Co. of Mead v. 
Flamme Brothers ........ 000s sce cence ee een ee eeeeee 


When the custody of a minor child is placed in the 
court, the court at a subsequent hearing may consider 
predivorce activities of the parties unknown to the 
court at the time the decree was entered. Knight v. 
Knight ies. setae shad etc ta weer g Ok Woe td bah BRN d what wanes 
An agreement as to a definite time for shipment or 
delivery may be found in a term implied from the con- 
tractual circumstances, usage of trade or course of deal- 
ing or performance as well as in an express term. 
Crane Co. v. Roberts Supply Co. .......... 0.0.0: e eens 
A court of general jurisdiction has inherent power to 
vacate an adjudication made by it in a civil case at 
any time during the term of court in which it was made. 
The exercise of the authority is a matter of legal dis- 
cretion. Woodmen of the World Life Ins. Soc. v. Peter 
Kiewit Sons’ Co. ..... ccc ccc eee ence eect ere ene eens 
A judgment or order is rendered by an inferior tribunal 
within the meaning of section 25-1931, R. R. S. 1943, 
when the decision is announced under the law and the 
facts. Marcotte v. City of Omaha ..................44. 
Section 25-1931, R. R. S. 1943, requires that the petition 
in error be filed in the District Court within 1 calendar 
month from the rendition of the judgment or the mak- 
ing of the final order complained of. Marcotte v. City 
OF OMANA: fs 5's Gisae San eae Me cea Meet awn elas Ete eS 
To establish a road or highway by prescription, there 
must be use by the general public under a claim of 
right adverse to the owner of the land of some particu- 
lar or defined line of travel. The use must be uninter- 
rupted and without substantial change for a period of 
time necessary to bar an action to recover the land. 
Smith v...BiXDY vcs cc ee cing aw dein oye trea hada eee toate ees 
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Where general and special provisions of statutes are in 
conflict, the general law yields to the special, without 
regard to priority of dates in enacting the same, and a 
special law will not be repealed by general provisions 
unless by express words or necessary implication. 
Kibbon v. School Dist. of Omaha...................... 
A District Court may vacate or modify its own judg- 
ments after the term at which they were entered for, 
among other things, mistake, neglect, or omission of 
the clerk and a proceeding to vacate on this ground 
may be brought within 3 years. Pofahl v. Pofahl...... 
After the term at which it is entered expires, a failure 
to move for the vacation of a judgment within the time 
required by statute ordinarily deprives the District 
Court of authority to reopen or vacate the judgment. 
Pofahl-v.. Pofahl cs ealon cei nice Sa phot he EERE Os 
To constitute reasonable notice of a private sale, the 
notice should be sent in such time that the debtor would 
have a minimum of 3 business days to arrange to pro- 
tect his interests. DeLay First Nat. Bank & Trust Co. 
v. Jacobson Appliance Co. .............. 2c cece eee eens 
The statute of limitations does not begin to run in the 
case of a resulting trust until the trustee clearly repudi- 
ates his trust. The time when the statute of limitations 
commences to run must be determined upon the facts 
ineach case. Jirka v. Prior ...............ce cece eee 
The time requirements of section 29-2103, R. R. S. 1943, 
are mandatory. A motion for a new trial under that 
section must be filed within 10 days after the verdict 
is rendered, not within 10 days from the date of sen- 
tencing, unless the verdict and sentencing occur on the 
same day. State v. Betts 0.0.0... eee eee eee eee 
State v. Applegarth ............. cece ee eee cee ces 
It is settled law in Nebraska that a motion for a new 
trial that is not filed within the time specified by statute 
is a nullity and of no force and effect. State v. Betts .. 
Ordinarily, time for performance is not an essential 
term of the contract, but it must be included in the 
memorandum to be enforceable. If omitted from the 
memorandum, the time for performance is not enforce- 
able but the legal efficacy of the memorandum is not 
destroyed. David v. Tucker..................2.-0000- 
The provisions of section 48-813, R. S. Supp., 1974, that 
the Court of Industrial Relations should hear each case 
within 60 days from the date of filing the petition and 
enter an order thereon within 30 days after the hearing 
is directory and not mandatory. Local Union No. 647 v. 
City of Grand Island ........... cece cece ete e eee enee 
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Torts. 


Trespass. 
1. 


Under the doctrine of strict liability, an unavoidably 
unsafe product, properly prepared and accompanied 
by proper directions and warning, is(not defective, nor 
is it unreasonably dangerous. McDaniel v. McNeil 
Laboratories, Inc. .......... 6. cece cee cece e tenes 
A drug, properly tested, labeled with appropriate direc- 
tions and warnings, approved by the United States 
Food and Drug Administration, and marketed properly 
under federal regulation, is presumptively a reason- 
ably safe product, in the absence of clear and convinc- 
ing evidence to the contrary. McDaniel v. McNeil La- 
boratories;. ING. ieee cee oy eee ees Mae Rea 
An unavoidably unsafe drug which has been approved 
for marketing by the United States Food and Drug 
Administration, properly prepared and distributed, 
and accompanied by appropriate directions and warn- 
ings, is not defective nor unreasonably dangerous, as a 
matter of law, in the absence of proof of inaccurate, 
incomplete, misleading, or fraudulent information fur- 
nished by the manufacturer in connection with such 
federal approval or later revisions or extensions thereof. 
McDaniel v. McNeil Laboratories, Inc. ................ 
Where there are appropriate directions and warnings, 
a manufacturer of a properly prepared drug may not 
be held liable either on a breach of warranty theory or 
a strict liability in tort theory. McDaniels v. McNeil 
Laboratories, Inc. ....... cc cece ccc cee e nee e cee eeeeenne 
The standard of reasonable care never varies but the 
degree of care required varies with the danger involved 
in the act and is proportionate to it. McDaniel v. McNeil 
Laboratories, Inc. 2.0... 0. ccc cece eee eee neers 
If an act involves a risk of death or serious bodily harm 
and is capable of causing such results to a number of 
persons, the highest attention and caution are required, 
even if the act has a very considerable utility. McDaniel 
v. McNeil Laboratories, Inc. ................... 2 eee 
An insured’s cause of action against a tort-feasor can- 
not be split. There is only one cause of action on the 
part of the insured against the tort-feasor. Jelinek v. 
Nebraska Nat. Gas Co. ..... 02... eee ce eee 


It is generally conceded that the liability of a possessor 
of land for injuries to infants is the same whether or not 
the child is a trespasser. Davis v. Cunningham ....... 
A property owner is not an insurer of the safety of per- 
sons who may come upon his land as invitees, licensees, 
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or trespassers, nor is he under a duty to make his land 
child-proof. Davis v. Cunningham .................... 
The attractive nuisance doctrine does not apply to ma- 
chinery in a static condition unless there is evidence 
that the machinery is enticing and inherently dangerous 
to indiscriminating children of tender years. Davis v. 
Cunningham 3.5.06 oes eet e dea e teases e te 
An action for trespass must be brought within 4 years. 
Cape: Cor ve Wiebe: 6.622 sates cnt des ote lew eee eink RRs be 


If the defendant pleads that the plaintiff was guilty of 
contributory negligence the burden is upon him to 
prove that defense. Oberhelman v. Blount............ 
Where contributory negligence is pleaded as a defense, 
and there is no competent evidence to support it, it is 
prejudicial error to submit to the jury issues involving 
contributory and comparative negligence. Oberhelman 
V BlOUN Gs oi be bs poh a ee 8 FFE STIR nee eed ee 
Where different minds may reasonably draw different 
conclusions or inferences from the adduced evidence, 
or if there is a conflict therein, as to whether or not the 
evidence establishes negligence or contributory negli- 
gence, and the degree thereof, when one is compared 
with the other, such issues must be submitted to a jury. 
Oberhelman v. Blount ..............- cee cece eee eee 
It is reversible error for the trial court to include in its 
instructions to the jury allegations of fact found in the 
pleadings but which have not been supported by any 
evidence. Oberhelman v. Blount ..................... 
Life expectancy tables are not conclusive, but may be 
considered in connection with other evidence bearing 
on the probable life expectancy of the plaintiff, such as 
health, habits, occupation, and other activities. Ober- 
helman v. Blount .......... 00. cece cece e ee cee renee eens 
The judgment of the trial court in an action at law 
where a jury has been waived has the effect of a verdict 
of a jury and it will not be set aside on appeal unless 
clearly wrong. Crane Co. v. Roberts Supply Co. ...... 
In a trial de novo on the issues presented on appeal, 
this court in reaching its own findings will give weight 
to the fact that the trial court observed the witnesses 
and their manner of testifying and accepted one ver- 
sion of the facts rather than the opposite. Abbott v. 
ADDO is. dina sdraresclec isc dee vee see ts edison eaee eae es 
Even when a case is triable de novo, the superior posi- 
tion of the original trier of fact is to be respected and 
accorded great weight. Klecan v. Schmal............ 
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No judgment is rendered until the pronouncement 
thereof is noted on the trial docket. Valentine Produc- 
tion Credit Assn. v. Spencer Foods, Inc................ 
The issue to be tried on a motion for summary judg- 
ment is whether or not there is a genuine issue as to 
any material fact, and not how that issue should be de- 
termined. Valentine Production Credit Assn. v. Spen- 
COP F OOS). INC. x3.s isis ce aicla bu ga tei eo hand sya She erelehee dds 
Under section 25-852, R. R. S. 1943, a pleading may be 
amended in the furtherance of justice, to conform to 
the proof, if the proposed amendment does not change 
substantially the claim or defense. Stungis v. Union 
Packing Co. of Omaha, Inc. ......... 0. cece eee c ee eee 
Where a trial judge, in the exercise of equity jurisdic- 
tion, may submit questions of fact to, a jury, its finding 
is purely advisory and not binding on the trial court. 
Farmers Coop. Assn. v. Klein ...............20ee eens 
In an action for reformation of a written instrument, 
the burden rests upon the moving party of overcoming 
the strong presumption arising from the terms of the 
written instrument. If the proofs are doubtful and un- 
satisfactory, and if there is a failure to overcome this 
presumption by testimony entirely plain and convincing 
beyond reasonable controversy, the writing will be held 
to express correctly the intention of the parties. Farm- 
ers Coop. Assn. v. Klein ...... 0... ccc eee nee 
It is not error to refuse a requested instruction if the 
legal principles announced therein are either incorrectly 
stated or inapplicable to the issues involved. McDaniel 
v. McNeil Laboratories, Inc. .............. cece eee reese 


Where in an equity case the trial court has made a per- 
sonal examination of the physical facts, and where, in 
the same case, the oral evidence in respect to material 
issues is so conflicting that it cannot be reconciled, this 
court will consider the fact that such examination was 
made and that such court observed the witnesses and 
their manner of testifying, and must have accepted one 
version of the facts rather than the opposite. Cape Co. 
Vi WIG DG i oka Sees waitonsetics ts aii jeud cuautecase shaateses: Biden d nme tenia 
Where the evidence establishes the open, visible, contin- 
uous, and unmolested use of land for a period of time 
sufficient to acquire an easement by adverse user, the 
use will be presumed to be under a claim of right. In 
such a case the owners of the servient estate have the 
burden of showing that the use was permissive. Smith 
Vis BUk DY. 5c atk OR Coin che Soe he ta eee Seay atece aera aes 
Whether a proper balance renders nondisclosure erron- 
eous must depend on the particular circumstances of 
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each case, taking into consideration the crime charged, 
the possible defenses, the public significance of the 
informer’s testimony, and other relevant factors. State 
Ve WONZEl ose o oc. Vaiiicei ts he ek eee he oh Se iratied lee 
Ordinarily, the informer’s identity is either known by 
the defendant or else disclosed through the testimony of 
other witnesses, no prejudice results from nondisclosure. 
State v. Wenzel ......... cece esc eee tee nett ne eneeaes 
This State is committed to the dogma that in balancing 
the interests of the State against that of the accused, 
the burden of proof is on the defendant to show need for 
the disclosure. State v. Wenzel ...................00.. 
Disclosure of the identity of an informer is a matter of 
judicial discretion. State v. Wenzel ................... 
In an action in equity, when the defendant moves for a 
dismissal of the plaintiff’s action at the close of plain- 
tiff’s evidence he thereby admits plaintiff’s evidence to 
be true, together with every inference which fairly and 
reasonably may be drawn therefrom, and where the 
plaintiff's evidence meets the burden of proof required 
and plaintiff has made a prima facie case, the motion 
to dismiss should be overruled. Marcov. Marco...... 
In an action in equity, a motion to dismiss at the con- 
clusion of the plaintiff's evidence affords a proper 
means of determining the sufficiency of the plaintiff's 
evidence to make a prima facie case. Marco v. Marco 
Where it appears that a dismissal of a plaintiff's cause 
of action was erroneous, the parties are entitled to be 
placed in the same position they were in before the er- 
ror occurred, which requires the cause to be remanded 
for a newtrial. Marco v. Marco...............-...24- 
Evidence that the accused had physical or constructive 
possession of a drug with knowledge of its presence and 
its character as a controlled substance is sufficient to 
support a finding of possession. State v. Foster ....... 
Constructive possession may be proved by direct or cir- 
cumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the 
arrest or by a showing of dominion over the sub- 
stance. State v. Foster ........... 0. cece eee eee eee 
Where a law action is tried to the court without a jury, 
the finding of the court has the effect of a jury verdict 
and will not be disturbed on appeal unless clearly wrong. 
State vi POSER. fe ieccaiick Hs sicieirore won deo eee Kee CORES, 
Objects falling in the plain view of a peace officer who 
has a right to be in the position to have that view are 
subject to seizure and may be introduced in evidence. 
State v. Jefferson «vic isis iae eevee ee ee eens 
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Where a witness is called for the purpose of impeaching 
a witness on the trial, the evidence of such witness is 
not admissible unless a foundation for such impeach- 
ment has been laid by calling the attention of the wit- 
ness to be impeached to the alleged inconsistent acts or 
statements, and giving him an opportunity to state 
whether or not he performed such acts or made such 
statements. State v. Lee ......... ccc eee cee eee 
The impeachment of a witness by showing contradic- 
tory statements made by him is admitted solely for the 
purpose of discrediting the reliability of the witness; it 
is not substantive evidence of the facts stated. State v. 
VOC. seenes eens thaws Sede tt tile ead delefns eter et 
The admission of testimony wrongfully received in a 
case tried to a jury is prejudicial error where it may 
have influenced the verdict. State v. Lee............. 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a verdict of a 
jury and should not be set aside on appeal unless clearly 
wrong. Palmer v. Dorn ............. 2... eee ee eee eee 
In determining the sufficiency of the evidence to sus- 
tain the judgment, that evidence must be considered 
most favorably to the successful party and every con- 
troverted fact must be resolved in that party’s favor 
and he is entitled to the benefit of any inferences rea- 
sonably deducible from it. Palmer v. Dorn........... 
The burden of proof is upon the taxpayer to show that a 
school levy was, in fact, excessive. Corcoran v. Boone 
County Board of Equalization ........................- 
Tape recordings of relevant and material conversations 
are admissible as evidence of such conversations and 
in corroboration of oral testimony of the conversations, 
provided proper foundation is laid. State v. Lynch.... 
The trial court’s determination of the admissibility of 
physical evidence will not be overturned except for a 
clear abuse of discretion. State v. Lynch............. 
When the general charge fairly presents the case to the 
jury, error cannot be predicated on a failure to instruct 
on some particular phase of the case unless a proper 
instruction has been requested by the party complain- 
ing. State v. Lynch .......... ccc cece ee tee ee teens 
It is not error to refuse an instruction on an issue which 
is not supported by the evidence. State v. Wright..... 
An identification based in part upon photographs of the 
defendant shown to the victim of the crime is not objec- 
tionable because the officer stated at the time the 

photographs included a photograph of a suspect. State 
poe = 0) CC » ren area ar a 


967 


344 


344 


344 


360 


360 


363 


372 


372 


372 


377 


968 


39. 


40. 


41. 


42. 


43. 


44, 


45. 


46. 


47. 


48. 


INDEX [VOL. 


The trial court may refuse a requested instruction 
where the substance of the request is covered in the 
instructions given. State v. Bolden ................... 
Other than cover, on which proof is required by the 
Uniform Commercial Code, a litigant who asserts miti- 
gation of damages in defense of a consequential dam- 
age action has the burden of both pleading and estab- 
lishing the mitigation. National Farmers Organiza- 
tion, Inc. v. McCook Feed & Supply Co. ................ 
Satisfactory proof is required of the one seeking injunc- 
tive relief to establish the necessity for and the reason- 
ableness of covenants restraining the inherent right to 
labor in cases when the restraint deals with the per- 
formance of personal services. Diamond Match Div. 
of Diamond International Corp. v. Bernstein .......... 
In order to predicate error upon a ruling of the court 
refusing to permit a witness to testify, or to answer a 
specific question, the record must show an offer to 
prove the facts sought to be elicited. Slocum v. Hevel- 
OME 25 ose Laren ahastn th tbaa, Diniale deayeterals Gra olor Pagh anes aaehas Fee wae 
Ordinarily, an account stated should be set aside if the 
case is to be tried on the original claims upon which it 
is based. B.C. Christopher & Co. v. Danker.......... 
In an accounting action between partners, the burden 
is upon the plaintiff to establish his right to the account- 
ing and his right to a’ credit on disputed items. Von 
Seggern v. Von Seggern .......... 0... cece cece eee eee 
In actions in equity, it is the duty of the Supreme Court 
to try the issues of fact de novo on the record and to 
reach an independent conclusion without reference to 
the findings of the District Court. Such independent 
conclusions of fact must be determined by the Supreme 
Court in accordance with ordinary rules governing the 
burden of proof, and competency and materiality of the 
evidence. Von Seggern v. Von Seggern ............... 
Even when the case is triable de novo, the superior po- 
sition of the original trier of facts is to be respected 
and accorded great weight. Von Seggern v. Von Seg- 
BORN seo 208 iis ect eres, dts Eaten ras Sena ieee irs Metres see ete ile 
Generally, parol evidence is admissible not to vary, 
contradict, or control the written contract of the parties, 
but to apply it to the subject matter and thereby render 
certain that which otherwise would be doubtful and 
indefinite. David v. Tucker ............. 0.0... sees e eee 
A party alleging undue influence has the burden to 
prove that the party influenced was a person who would 
be subject to undue influence, that there was an oppor- 
tunity to exercise undue influence, that there was a dis- 
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position to exercise undue influence, and that the result 
was the effect of undue influence. David v. Tucker... 
A loss of past earnings is an item of special damage 
and must be specifically pleaded and proved. Wash- 
ington v. American Community Stores Corp. .......... 
Impairment of earning capacity is an item of general 
damage and proof may be had under general allega- 
tions of injury and damage. Washington v. American 
Community Stores Corp. ............. 0. c cece eee eee ee 
Proof of an actual loss of earnings or wages is not es- 
sential to recovery for loss of earning capacity. Wash- 
ington v. American Community Stores Corp. .......... 
Recovery for loss or diminution of the power to earn in 
the future is based upon such factors as the plaintiff’s 
age, life expectancy, health, habits, occupation, talents, 
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skill, experience, training, and industry. Washington . 


v. American Community Stores Corp. ...............5. 
It is within the province of the jury to weigh all the ele- 
ments and, guided by experience and common sense, to 
arrive at the proper monetary value of the plaintiff’s 
loss without recourse to his past earnings. Washing- 
ton v. American Community Stores Corp. ............. 
A party who objects to the evidence and causes it to be 
excluded, cannot obtain a reversal of the judgment as 
unsupported for want of the evidence so excluded. 
Washington v. American Community Stores Corp...... 
When the prosecution seeks to justify a warrantless 
search by proof of voluntary consent it is not limited to 
proof that the consent was given by the defendant, but 
may show that the permission to search was obtained 
from a third party who possessed common authority 
over or other sufficient relationship to the premises or 
effects sought to be inspected. State v. Schrader...... 
An order or judgment of a court is not final if an issue 
of law or fact essential to the disposition of the action is 
reserved for judicial determination. Hull v. Bahen- 
SRY.vee os hb ies tek din he See ete a eo oda alten’ 
A court of equity which has obtained fariediching for 
any purpose may retain jurisdiction for the purpose of 
administering complete relief between the parties with 
respect to the subject matter. Hull v. Bahensky...... 
The judgment of the trial court in an action where a 
jury has been waived has the effect of a verdict of a 


' jury and will not be set aside unless clearly wrong. 


FULD, Vi" Bahensky sce %siceeerd ose dierne Salein wie Ste eae dete en dieracr edad 
Whether certain acts constitute unprofessional conduct 
may be established by the testimony of qualified ex- 
perts. Scott v. State ex rel. Board of Nursing ......... 
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60. In a case where the jury is waived and there is a con- 

flict in the evidence, the reviewing court will presume 

the controverted facts were decided by the trial court 

in favor of the successful party, and the findings will 

not be disturbed unless clearly erroneous. Farmer’s 

Union Co-op Co. of Mead v. Flamme Brothers ......... 699 
61. Even though the evidence established without doubt 

that the defendant was intoxicated, it is for the jury to 

determine whether the defendant was capable of delib- 

eration or of forming the intent to commit the crime 

charged. State v. Coleman ................. cece cece 721 
62. On an appeal to this court in a criminal prosecution it 

is not the province of this court to resolve conflicts in 

the evidence, to determine plausibility or reasonable- 

ness of explanations, or to weigh the evidence. State v. 

TOMA is fied asccers fags Kiet Sait orete a8 Gieubyg ieee tee wane 6 Ba ea 731 
63. It is improper and generally prejudicial for a prosecut- 

ing attorney in a criminal case to declare to the jury 

his personal belief in the guilt of the defendant unless 

the belief is expressed as a deduction from the evi- 

dence. State v. Leonard ............. 0... cece cece eee 731 
64. Testimony in the form of an opinion or inference other- 

wise admissible is not objectionable because it em- 

braces an ultimate issue to be decided by the trier of 

fact. State v. Rotella .......... ccc cc eee eee eee ene 741 
65. Where a law action is tried to the court without a jury, 

the finding of the court has the effect of a jury verdict 

and will not be disturbed on appeal unless clearly 

wrong. Brandt v. Mayer .......... cece eee e cece ee es 751 
66. Circumstantial evidence which is substantial is suf- 

ficient to support a finding of guilty. State v. Von 

SURES A.W ee ee ei ese ON cas eee es aie sey 20 Bayete aes 757 
67. Ina prosecution for rape, proof of reasonable resistance 

in good faith under all the circumstances is sufficient 


to negative a claim of consent. State v. Parker....... 762 
68. An essential element of a crime may be proved solely 
by circumstantial evidence. State v. Addison ......... 768 


69. An authenticated record, certifying the suspension of 
an operator’s driving privileges is prima facie suf- 
ficient to establish identity for a person with the same 
name in the absence of any denial or contradictory 
evidence. State v. Applegarth .............-....200005 773 
70. It is a general rule that special findings of a jury take 
precedence over a general verdict, and a general ver- 
dict cannot rectify improper or erroneous special find- 
ings. Anderson v. Claussen ...........-..00e eect eens 787 
71. Due process requires that the accused receive a trial 
by an impartial jury free from outside influences. 
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75. 


76. 


Trusts. 


State VB. csi se is ba She one eae ene oye deloke Sas 
The issue of whether or not a jury should be sequestered 
during a criminal trial is left to the discretion of the 
trial court, and unless the defendant makes a showing 
of prejudice or the record discloses an abuse of discre- 
tion, denial of sequestration is not error. State v. Ell 
A party ordinarily has no right to examine a prospec- 
tive juror out of the presence of all other prospective 
jurors. State v. Ell ...... eee eee 
Photographs are admissible in evidence if shown to be 
true and correct representations of the places or sub- 
jects they purport to represent at times pertinent to the 
inquiry. State v. Ell... 2... eee eee eee 
Proof that an exhibit remained in the custody of law en- 
forcement and court officers is sufficient to prove a 
chain of possession. State v. Howell .................. 
Statements constituting alleged misconduct of counsel 
in argument to the jury should be taken by the court 
reporter at the trial together with the objections made 
and the ruling of the trial court. State v. Howell...... 


Constructive trusts arise from actual or constructive 
fraud or imposition, committed by one party on an- 
other. If one person procures the legal title to prop- 
erty from another by fraud or misrepresentation, or by 
an abuse of some influential or confidential relation 
which he holds toward the owner of the legal title and 
so obtains such title from him upon more advantageous 
terms than he could otherwise have obtained it, the 
law constructs a trust in favor of the party upon whom 
the fraud or imposition has been practiced. If a party 
obtains the legal title to property by virtue of a con- 
fidential relation, under such circumstances that he 
ought not, according to the rules of equity and good 
conscience as administered in chancery, hold and enjoy 
the benefits, out of such circumstances or relations, a 
court of equity will raise a trust by construction and 
fasten it upon the conscience of the offending party 
and convert him into a trustee of the legal title. Marco 
Ve MARCO sii iis ei eS ees ee be eee Ud KOM ET OES oe SE SS 
The statute of limitations does not begin to run in the 
case of a resulting trust until the trustee clearly repu- 
diates his trust. The time when the statute of limita- 
tions commences to run must be determined upon the 
facts in each case. Jirkav. Prior ..................... 
A resulting trust does not end with the death of the 
trustee and heirs of the trustee take the property sub- 
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ject to the trust. Jirka v. Prior ..............-....000- 
Where a transfer of property is made to one person 
and the whole or a part of the purchase price is paid 
by another, a resulting trust arises in favor of the per- 
son by whom such payment is made although the pay- 
ment is not made in money. Jirka v. Prior............ 
A resulting trust is raised by implication of law and 
presumed always to have been contemplated by the 
parties, the intention as to which is to be found in the 
nature of their transaction, but not expressed in the 

deed or instrument of conveyance. Jirka v. Prior..... 
Although the term ‘‘resulting trust’’ has been broadly 
defined as a trust which is raised or created by the 
act or construction of law, in its more restricted sense 
and contradistinguished from constructive trusts a 
resulting trust has been defined to be one raised by 
implication of law and presumed always to have been 
contemplated by the parties, the intention as to which 
is to be found in the nature of their transaction, but 
not expressed in deed or instrument of conveyance. 
Kollbaum v. K & K Chevrolet, Inc. ..................05 
Resulting trusts are also called ‘‘presumptive’’ trusts, 
and are frequently defined in terms of or in connec- 
tion with the character of the transaction out of which 
they most frequently arise, namely, where one person 
pays the consideration for a purchase and the title is 
taken in the name of another. Kollbaum v. K & K 
Chevrolet, Ime. 055 4c.s. 0c el ede Ek AS, Gah arch: waren: Sue tele 


Undue Influence. 


ne 


The undue influence which will void a deed (gift) is an 
unlawful and fraudulent influence which controls the 
will of the donor. The affection, confidence, and grati- 
tude of a parent to a child which inspires a gift is a 
natural and lawful influence and will not render it void- 
able unless such influence has been so used as to con- 
fuse the judgment and control the will of the donor. 
Kole v. Krystyniak ....... 20.0... ce cee cece ee eee 
A party alleging undue influence has the burden to 
prove that the party influenced was a person who would 
be subject to undue influence, that there was an oppor- 
tunity to exercise undue influence, that there was a dis- 
position to exercise undue influence, and that the result 
was the effect of undue influence. David v. Tucker... 
Special findings by a jury that a testatrix was incompe- 
tent to make a will and also that the will was procured 
by undue influence are not conflicting, and do not 
invalidate a general verdict denying the validity of the 
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will. Anderson v. Claussen .......... 00... see eeeeeenee 


Uniform Commercial Code. 


1. 


10. 


Section 2-204(1), U. C. C., provides that a contract for 
sale of goods may be made in any manner sufficient to 
show agreement, including conduct by both parties 
which recognizes the existence of such a contract. 
Crane Co. v. Roberts Supply Co. ......... 2... ccc e ees 
‘‘Agreement’’ means the bargain of the parties in fact 
as found in their language or by implication from other 
circumstances including course of dealing or usage 
of trade or course of performance as provided in the 
Uniform Commercial Code. Crane Co. v. Roberts Sup- 
ply Co. ...-...-..2-.+. ee ee eee settee eee eee ees 
An agreement as to a definite time for shipment or 
delivery may be found in a term implied from the con- 
tractual circumstances, usage of trade or course of 
dealing or performance as well as in an express term. 
Crane Co. v. Roberts Supply Co. ............. 00s sence 


‘“Delivery’’ is the voluntary transfer of possession. 
Goosic Constr. Co. v. City Nat. Bank of Crete .......... 
“Tender of delivery’’ occurs whenever a seller does 
everything necessary to put conforming goods com- 
pletely and unconditionally at buyer’s disposal. Goosic 
Constr. Co. v. City Nat. Bank of Crete ...........-..56. 
For a delivery, or tender of delivery, to be effective, a 
buyer or his agent must be able to take possession of 
conforming goods in a peaceful manner, without inter- 
ference from third parties. Goosic Constr. Co. v. City 
Nat: Bank of Crete sec oieu casas 80s eben tented 


Compliance with the Uniform Commercial Code for 
notification as to the disposition of collateral is a condi- 
tion precedent to a secured creditor’s right to recover 
a deficiency. DeLay First Nat. Bank & Trust Co. v. 
Jacobson Appliance Co. .......... cece cee eee eens 
An oral communication of notice of either public or pri- 
vate sale is not the method provided by the Uniform 
Commercial Code. DeLay First Nat. Bank & Trust Co. 
v. Jacobson Appliance Co. ............ cc eee cece wees 
The requirement of a written notice eliminates all pos- 
sibility of dispute as to whether notice was actually 
given and establishes what notice was given. DeLay 
First Nat. Bank & Trust Co. v. Jacobson Appliance Co. 
To constitute reasonable notice of a private sale, the 
notice should be sent in such time that the debtor would 
have a minimum of 3 business days to arrange to pro- 
tect his interests. DeLay First Nat. Bank & Trust Co. 
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v. Jacobson Appliance Co. ............. 2c eee e ee ee eee 
A creditor who uses a private sale form for public sales 
violates section 9-504(3), U. C. C. DeLay First Nat. 
Bank & Trust Co. v. Jacobson Appliance Co. ........... 
Under the Uniform Commercial Code the adequacy or 
insufficiency of the price for which collateral is sold at 
private sale after default and repossession is one of the 
“terms’’ of the sale, and is relevant, along with other 
issues, in determining whether the sale was commer- 
cially reasonable. DeLay First Nat. Bank & Trust Co. 
v. Jacobson Appliance Co. .......... ccc cee cece tenes 
Where a creditor disposes of collateral in several trans- 
actions, if he wishes a deficiency judgment he must 
comply with the law in each transaction. DeLay First 
Nat. Bank & Trust Co. v. Jacobson Appliance Co....... 
Section 9-502(2), U. C. C., requires the creditor to pro- 
ceed in a commercially reasonable manner to liquidate 
accounts receivable. DeLay First Nat. Bank & Trust 
Co. v. Jacobson Appliance Co. ............ cece eee eee 
Under section 2-715, U. C. C., consequential damages 
resulting from the seller’s breach include any loss re- 
sulting from general or particular requirements or 
needs of which the seller at the time of contracting had 
reason to know and which could not reasonably be pre- 
vented by cover or otherwise. National Farmers Or- 
ganization, Inc. v. McCook Feed & Supply Co.......... 
Other than cover, on which proof is required by the 
Uniform Commercial Code, a litigant who asserts miti- 
gation of damages in defense of a consequential dam- 
age action has the burden of both pleading and estab- 
lishing the mitigation. National Farmers Organiza- 
tion, Inc. v. McCook Feed & Supply Co................. 


United States. 


A United States savings bond is a contract between the 


federal government and the purchaser, and Treasury 
Department regulations governing such bonds are in- 
corporated into the contract by reference and are be- 
yond the reach of state law to modify or destroy. Slo- 
cum v. Hevelone ........ 0... eee cece ee eee eens 


Vendor and Purchaser. 


1. 


2. 


Representations of fair market value of farm land 
made to a buyer who is himself a farmer and who has 
examined the land in the absence of the seller have 
been held not to constitute actionable fraud. Lee v. 
Brodbeek ins ccci rc dicae fie Rew tine aa eile Sane hat 
A representation must concern a known, existing fact 
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Venue. 


Verdicts. 


1. 


Waiver. 


1, 


A 


and cannot be a mere promise to be performed in the 
future. Lee v. Brodbeck ........... 2. 0c cece cece eee nee 


motion for a change of venue in a criminal case is ad- 
dressed to the sound discretion of the trial court and its 
ruling will not be disturbed unless a clear abuse of dis- 
cretion is shown. State v. Ell ........ 0... eee eee eee 


In criminal cases, the verdict of a jury must be sus- 
tained if there is substantial evidence, taking the view 
most favorable to the State, to support it. State v. Fos- 


The verdict of a jury must be sustained if, taking the 
view most favorable to the State, there is substantial 
evidence to support it. State v. Coleman.............. 
It is a general rule that special findings of a jury take 
precedence over a general verdict, and a general ver- 
dict cannot rectify improper or erroneous special find- 
ings. Anderson v. Claussen ............ceeeeeeeeeeeee 
Special findings by a jury that a testatrix was incompe- 
tent to make a will and also that the will was procured 
by undue influence are not conflicting, and do not in- 
validate a general verdict denying the validity of the 
will. Anderson v. Claussen ........... 6c eeeee ence ene 


While the right to enforce restrictive covenants may be 
lost by waiver or acquiescence in the violation thereof, 
such right is not lost if the violations acquiesced in are 
trivial and do not materially affect those acquiescing. 
The right to enforce such covenants remains where the 
violation is in close proximity to the land of those seek- 
ing enforcement thereof and is especially and directly 
injurious to them. Pool v. Denbeck ................... 
A plea of guilty waives all defenses to the charge 
whether procedural, statutory, or constitutional. State 
v. Feagin ...... ovis Uae elewrs ego ae She Celeste EE Ree 
Where a party to a written contract within the statute of 
frauds induces another to waive some provision upon 
which he is entitled to insist and thereby change his po- 
sition to his disadvantage because of that party’s in- 
ducement, the inducing party will be estopped to claim 
that such oral modification is invalid because not in 
writing. Farmland Service Coop, Inc. v. Klein........ 
Promissory estoppel applies only in cases where there 
is a promise or representation as to an intended 
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abandonment by the promisor of a legal right which he 
holds or will hold against the promisee. Farmland 
Service Coop, Inc. v. Klein .............. 0. eee eee eee 538 


Waters. 

1. Avulsion is a sudden and perceptible loss or addition to 
land by the action of water, or a sudden change in the 
bed or course of astream. Valder v. Wallis........... 222 

2. Under the common law a riparian owner of lands on 
one side of a navigable river above the flow of the tide 
holds to the thread of the stream, subject to the public 
easement of navigation, and, if the river suddenly 
changes its channel and leaves its former bed, the 
boundary does not change, and he still holds to the 
same line. This is also the rule of the civil law. The 
common law relating to the rights of such riparian 
owners is applicable in this state, and is not inconsistent 
with the Constitution or statutes of Nebraska or the 
Constitution of the United States. Valder v. Wallis.... 222 

38. Where a river changes its main channel, not by slowly 
excavating and gradually passing over the intervening 
space to a new position, but changes it by flowing 
around intervening land, as by gradually, during many 
years, deepening a smaller channel which was on the 
other side of an island until it becomes the main chan- 
nel, the boundary which was fixed as the original main 
channel remains, under such conditions, in that original 
channel. Valder v. Wallis ........... 2... cece eee eee 222 

4. Title by prescription may be acquired to an island in a 
river or stream, which otherwise would belong to a ri- 
parian owner. Accretions to an island so held and oc- 
cupied for more than the statutory period belong to the 
owner of the island, and not to the riparian owner to 
whom the island or a part of it would otherwise belong. 
Valder v. Wallis .......... ccc cece cece e eee eee neee 222 

5. Where the accretion commences with the shore of an 
island and afterwards extends to the mainland, or any 
distance short thereof, all the accretion belongs to the 
owner of the island; but, where accretions to the island 
and to the mainland eventually meet, the owner of each 
owns the accretions to the line of contact. Valder v. 


WALES ge oe eed ed beri ety ecast reel shad gsncess p0'9 via Ces oA DING Ree 4 222 
6. Under Nebraska law, titles to riparian lands run to the 
thread of the contiguous stream. Valder v. Wallis.... 222 


Weapons and Firearms. 
Pointing an unloaded weapon at another person is an 
assault if the person aimed at does not know, or has no 
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Wills. 


reason to believe, that it is not loaded. State v. Mach- 
PAU OR ss x d.ccacs ee ake Pah Ee RAS ey ENOTES OETA EES 


In construing a will, the cardinal rule is that the court 
should give effect to the intent of the testator as that 
intent may be properly shown. That principal may 
confine, as well as direct, the court. Rules of construc- 
tion in will cases are devices adopted to serve that 
cardinal principle. Roberts v. Snow Redfern Memorial 
FOuUnGgatiOn ) 2c eich am tieieleg Be oS Siete eae erg eaten he RS 
Rules applicable to wills drawn with the assistance of 
counsel may not be applicable to wills not drawn with 
such assistance. Roberts v. Snow Redfern Memorial 
Foundation sss viniee cciniokwa, se dentine dis eek ecceowe alee tine es 
Generally, in the construction of wills, courts ought to 
be reluctant to add to, or enlarge upon, the language 
used. Roberts v. Snow Redfern Memorial Founda- 


A testamentary direction to an executor to sell farm- 
land and pay the proceeds, after payment of debts and 
administrative expenses, over to named beneficiaries 
in shares, does not constitute a disposition of landlord’s 
share of crops growing thereon, absent any indication 
of such a testamentary intent. Roberts v. Snow Red- 
fern Memorial Foundation ...................eeeeeeeee 
A special bequest of property may operate to take that 
property out of a more general testamentary direction 
to sell and distribute proceeds of the sale. Roberts v. 
Snow Redfern Memorial Foundation .................. 
The cardinal rule in construing a will is to ascertain 
and effectuate the intention of the testator if such inten- 
tion is not contrary to law. The intention is to be de- 
termined from the language of all the pertinent provi- 
sions of the will, and where applicable, the circum- 
stances under which the will was made. Slocum v. 
| (-\'2-) Cb) 0 - RRR nae a  ae 
A patent ambiguity in a will must be removed by inter- 
pretation according to legal principles and the intention 
of the testator must be found within the will; that inten- 
tion is the one the testator expressed by the language 
of the will and not an entertained but unexpressed 
intention. Slocum v. Hevelone ....................000: 
In searching for the intention of the testator the court 
must examine the entire will, consider each of its pro- 
visions, give words their generally accepted literal 
and grammatical meaning, and indulge the presump- 
tion that the testator understood the meaning of the 
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words used. Slocum v. Hevelone ...................+. 
Where a possible construction of the words in a will 
leads to a highly improbable result, the court will lean 
toward a construction that will carry out the natural 
intention of the testator. Slocum v. Hevelone......... 
Special findings by a jury that a testatrix was incompe- 
tent to make a will and also that the will was procured 
by undue influence are not conflicting, and do not in- 
validate a general verdict denying the validity of the 
will. Anderson v. Claussen .............. 2. ces eeeeeeee 


Where a witness is called for the purpose of impeach- 
ing a witness on the trial, the evidence of such witness 
is not admissible unless a foundation for such impeach- 
ment has been laid by calling the attention of the wit- 
ness to be impeached to the alleged inconsistent acts or 
statements, and giving him an opportunity to state 
whether or not he performed such acts or made such 
statements. State v. Lee ....... ccc eee eee ee eee 
The impeachment of a witness by showing contradictory 
statements made by him is admitted solely for the pur- 
pose of discrediting the reliability of the witness; it is 
not substantive evidence of the facts stated. State v. 


In order to predicate error upon a ruling of the court 
refusing to permit a witness to testify, or to answer a 
specific question, the record must show an offer to 
prove the facts sought to be elicited. Slocum v. Heve- 
LOM@ 5. Se fis wel a Se eS ete SS aad SoS obs ee bee areal 
When credible evidence on material questions of fact is 
in irreconcilable conflict, this court will, in determining 
the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the 
facts rather than the opposite. Von Seggern v. Von 
SCREEN: & sheen Cube estas awe Hee R Nase OOO a ew OS Mea 
Whether certain acts constitute unprofessional conduct 
may be established by the testimony of qualified ex- 
perts. Scott v. State ex rel. Board of Nursing ......... 
Testimony in the form of an opinion or inference other- 
wise admissible is not objectionable because it em- 
braces an ultimate issue to be decided by the trier of 
fact. State v. Rotella ............. eee cece eee een eae 


Words and Phrases. 


1. 


‘‘Agreement’’ means the bargain of the parties in fact 
as found in their language or by implication from 
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10. 


11. 


other circumstances including course of dealing or 
usage of trade or course of performance as provided 
in the Uniform Commercial Code. Crane Co. v. Rob- 
erts Supply Co: os ceiaeeis ca is owed sie HORSE N ee Pande 
“Delivery” is the voluntary transfer of possession. 
Goosic Constr. Co. v. City Nat. Bank of Crete .......... 
“Tender of delivery’’ occurs whenever a seller does 
everything necessary to put conforming goods com- 
pletely and unconditionally at buyer’s disposal. Goosic 
Constr. Co. v. City Nat. Bank of Crete ................. 
Avulsion is a sudden and perceptible loss or addition to 
land by the action of water, or a sudden change in the 
bed or course of a stream. Valder v. Wallis........... 
An accord and satisfaction is an agreement to dis- 
charge an existing indebtedness by the rendering of 

some performance different from that which was 
claimed due. The acceptance by the claimant of the 
substituted performance in full satisfaction of the claim 
discharges the indebtedness. Farmland Service Coop., 
ING Wie TACK eh Greins fads Mek tea ea Ro 2 08 be ebete HE 
An executed compromise settlement of a good faith 
controversy is an accord and satisfaction. Farmland 
Service Coop., Inc. v. Jack 0.0.2.0... . 02s cece eee eens 
By the use of the word ‘‘knowingly”’ the Legislature has 
made scienter a necessary element in any prosecution 
under the Nebraska obscenity law. State v. American 


Theatre-Corps. 2.5 .6cdier0 6 Sek eggs o hei hen cena, beeen 461, 


The word ‘‘knowingly”’ as used in the Nebraska statutes 
satisfies the constitutional requirement of scienter, 
required by Hamling v. United States (1974), 418 U.S. 
87, 94 S. Ct. 2887, 41 L. Ed. 2d 590. State v. American 


Theatre Corp: 3 biosccsoi edits Eas parece ea bones wale haw 461, 


The word deliver is not ordinarily a dispositive term. 
Its ordinary meaning is simply to yield possession.of or 
to hand over and does not necessarily refer to a trans- 
fer of ownership. Slocum v. Hevelone ................ 
Although the term ‘resulting trust’’ has been broadly 
defined as a trust which is raised or created by the act 
or construction of law, in its more restricted sense and 
contradistinguished from constructive trusts a result- 
ing trust has been defined to be one raised by implica- 
tion of law and presumed always to have been con- 
templated by the parties, the intention as to which is to 
be found in the nature of their transaction, but not ex- 
pressed in deed or instrument of conveyance. Koll- 
baum v. K & K Chevrolet, Inc. ................ cece cues 
Resulting trusts are also called ‘‘presumptive”’ trusts, 
and are frequently defined in terms of or in connection 
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with the character of the transaction out of which they 
most frequently arise, namely, where one person pays 
the consideration for a purchase and the title is taken in 
the name of another. Kollbaum v. K & K Chevrolet, 
DING saan co BR Bre Sate a cess gdat a AOR Sal gee PREIS ea Neate CSO IN RTA 
A professional act or service is one arising out of a vo- 
cation, calling, occupation, or employment involving 
specialized knowledge, labor, or skill, and the labor or 
skill involved is predominantly mental or intellectual, 
rather than physical or manual. Taylor v. Karrer.... 
A fidelity bond is an indemnity insurance contract 
whereby insurer agrees to indemnify the insured 
against loss arising from want of integrity, fidelity, or 
honesty of employees or other persons holding positions 
of trust. Foxley Cattle Co. v. Bank of Mead........... 
“Unprofessional conduct” is conduct which violates 
those standards of professional behavior which through 
professional experience have become established, by 
the concensus of the expert opinion of the members, as 
reasonably necessary for the protection of the public 
interest and includes acts of a nature likely to jeopar- 
dize the interests of the public. Scott v. State ex rel. 
Board of Nursing ......... 2.6 e eee cece tree ee eee 
A lesser included offense is one which includes some of 
the elements of the crime charged without the addition 
of any element irrelevant to the crime charged. State 
Ve Bernt is. tse das eee eeea wth wag Glas ieee anaes eae we 
Unlawful delivery of a controlled substance includes 
both actual and constructive delivery. It is not neces- 
sary for the State to show actual physical transfer of 
the controlled substance from the defendant. State v. 


Workmen’s Compensation. 


1. 


In workmen’s compensation cases, where the new re- 
view procedures of section 48-185, R. S. Supp., 1975, are 
not applicable, the judgment, order, or award will not 
be modified on appeal for insufficiency of evidence, if 
there is reasonable competent evidence to support find- 
ings of fact in the trial court. Voycheske v. Osborn ... 
There is no single test by which the determination of 
whether or not a workman is an employee, as distin- 
guished from an independent contractor, may be made. 
This must be determined from all the facts in the case. 
Voycheske v. OSbDOrM .......... 2. ccc cece eee eee eee eeee 
Under the Workmen’s Compensation Act, an employer, 
to the extent of his liability for compensation, is subro- 
gated to the rights of the employee and the dependents 
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and may bring and prosecute an action against a third 
person for the latter’s negligence. where it resulted in 
personal injury to, but not in the death of, the employee. 
United Materials, Inc. v. Landreth .................065 
The Workmen’s Compensation Act does not create a 
new, or any, cause of action against a wrongdoer for 
negligently causing the death of another person, nor 
authorize the widow of a deceased workman nor the de- 
pendents nor the administrator nor the employer to 
bring or prosecute such an action. United Materials, 
Ine. V2 Landreth vies bois caceacies eens dea hen ei eee oe 


eath. 

An action against a wrongdoer for negligence result- 
ing in the death of another person must be brought in 
the name of the latter’s personal representative who is 
the administrator of decedent’s estate. United Mater- 
jals, Inc. v. Landreth .......... 00. c ccc cece eet e eens 
The Workmen’s Compensation Act does not create a 
new, or any, cause of action against a wrongdoer for 
negligently causing the death of another person, nor 
authorize the widow of a deceased workman nor the de- 
pendents nor the administrator nor the employer to 
bring or prosecute such an action. United Materials, 
Ines vi: GAnaretn 2.3 iiccisaa esi Minin tek Rue wa ltons Sie 
A wrongful death action cannot be maintained under 
the provisions of sections 30-809 and 30-810, R. R. S. 
1943, unless commenced within 2 years of the death. 
United Materials, Inc. v. Landreth .................... 


The propriety of a taking of property by eminent do- 
main is not defeated by the fact that the purpose for 
which the property is taken is a use prohibited by the 
zoning regulations. Zoning permitting a contemplated 
use is not a condition precedent to a taking. Seward 
County Board of Commissioners v. City of Seward..... 
Section 18-1716, R. R. S. 1943, was designed to eliminate 
overlapping in municipal extraterritorial zoning. Sew- 
ard County Board of Commissioners v. City of Seward 
The power of eminent domain is inherently superior to 
the exercise of the zoning power, and the grant of em- 
inent domain power to a governmental unit renders thé 
unit immune from zoning regulation. Seward County 
Board of Commissioners v. City of Seward ............ 
Although the governmental proprietary distinction may 
be a useful device for limiting governmental tort im- 
munity, it is not appropriate for the resolution of zoning 
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